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CASES 


ARGUED AW» DETERMINED 

IN THE 



Court of KING’S BENCH, 

IN 

Michaelmas Term, 

In the Sixtieth Year of the Reign of Gcouge III. 


PROMOTIONS. 

IN the course of this Vacation, Sir Robert Giffbrdf 
Knight, was* appointed Attoitiey-Geneial; and John 
Singleton Coplty, one ot Ills Majesty's Serjeants at 
L.aw, succeeded to the office of Solicitor-General, anti 
was aherw.irds knighted. 


Br 6 i> Gil TON and Others The Company i^turday, 

JVitvemier Oth. 

and PiiopRiETORs of the Manchester and 


Salford Watch-Works. 




J^ECL A RATION in asbumpsit by the plaintiffs, os 
Midurbces> oi* a bill of ext hange ffir 200/!., acceptetl 
the defentlauta, and payable at three months ftom 


A corporation, 
not estaUbsbwl 
for finding pur- 
poaes, cannot 
be acceptors of 
a bill of ex¬ 
change, {layable at a te«i period than etx inonuis from the date; becau';e such a case faUs 
mitbm the proviutun of the sereml aits paseed tor the protection a( the Bank of Mnglawtt 
by nhkb it is enacted, that it sKtll not be lawful for any body CuiporatL to bMrow, osre, 
or take u|> any money uiMiiji U cir bills or ubtes payable at demand, or at any le«|Atieal|pta 
tax montiis from tlio bun owing thereof Queere, Whether any except a tra(Ui|p'dorpor- 
ation can biud themselves as parties to a bill of exchange. 


* TliO Judges of this Court sat at Seiyeams' fnn, on the 25tb of OetO' 
ber, and succeeding days, when tbix and several of the ftdlowing uoaes 
were argued. See Volt. I. and 11. p. 1. 

Voju HI. B 


the 
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CASES m MICHAELMAS TERM 


1819 ^ 


JflEOVOUTOK 

<tAM water- 
Woitn^pompf 


(kte. Thd defendanu demurred genaimUy to the 
declaiatioiii aad die plidntiS joined in demnirer. The 
ease was ai^ed by 

CmpbeU, in support of the demurrer. The defend- 
fuits are created a corpoi'ation by a public act of par¬ 
liament. The Court most therefore take that 

thjls is an action of assumpsit against a corporatkm as, 
acceptors of a bill of exchange; but die action cannot 
be maintained, tor the alleged acceptance is a nullify* 
The geneiul rule is, that a coiporatiim cannot contract 
unless by deed under the corporation seal. It lies upon 
the plainli£& to shew, that the acceptance of a bill of 
occhange is on exception to the general rule, and that 
all corporations, for whatever purpose created, may bo 
parties to a lull of exchange; but it is quite iinpossibH’ 
Ibr this purpose, to take a distinction between a bill of 
exchange and a contract for the sale or purchase of 
goods, or any other simple contract, either by parol or 
in writing. The stat 3 8t 4 Anney c.d. s.!., speaks of 
promissory notes made by any person or persons, bCK^ 
poUde or corporate, or by the savant or agent of any 
corporationand it may be admit^ that a corpor* 
ation may as well be a party to a bilQH exchange as to 
a pr<m}issofy nota. Btd the statute must be confined 
to the parts^lar corporations, to whom the power of 
masking pbomissoiy notes is expreesedly or impliedly 
given. It mi^t as well be m'goed, that an idiot Or a 
feme coveit may make a promif soiy note, because the 
Statute menticttis promissory notes made * any petrson 
or persona.” There art corporations with poitor to Ife 
parties to bids of acchatige and promissory notes. The 
Btmk of England mi Mast^India Ckunpany are eTSr 



IN ‘Ait OBCmCFS HI. 


» * 

THee^ oorj^rftt^ond am ft m^Samht, 

bills of em^aa^ by an agenit; aiwj they may; fiirtai3*ra«% 
'(ju^ce» be sued in aisumpsit, as accepjkirs of thes® bills 
of mcolmnge. In v. (a), it is taken fbf 
gnlnt^) that n^tiable iitslt^uments may l>e issued 
by the of Mnpjh^ad, and in Edie v, 7%e East* 
Ep0aC0fdpkn;^ {h% no doubt is expressed that an acstitm 
4tit«y be maintained against that corporatioUi bpon tdbs 
of mtabaibge which they have accepted. Efiit the Bank 
of Eftiiland is a corjioration created fbr the express pur- 
poae of hr which purpose, it is indispensably 

necessary that the corporation should be enabled to 
draw aiKl accept bills; and this power is recognised fay a 
glnat variety of acts of ]mrliament, viz. the 5 M* 
c. t2B*, a Anm, -c. 25J. $, 9., 15 O. 2. c, 13. .s. 5., and 
aH the bank acts which have passed since. Ilic 
section of 5 IK 4* M. c. 29. makes bills under tlie seal 
of the Bank assignable; but tliis ap{fHes only to bond# 
or single bills, which would not otlierv^ise have been 
assignable, leaving to the £tank the power of issuing^ 
bilk of exchange which were assigfiahlc at mmmon hrwji 
So, the Maht*Jn)dis Company was expressly created to 
trade to the Ead Indie&i aJid a power of trading is con¬ 
ferred upon tb# corporation; for which purpose, a 
power to draw and accept bills is indispensably requi¬ 
site. This power is likewise recognised aiad regulated 
by away acts of parliament, viz. 9 and 10 IK 3, c. 44.^ 
2lO, $♦ ss.2(5,517.* 33 G. 3. e. 52. s. 109„ 53 G-3. 




Hm rnyciks- 

Vtd "WjMWn 
Wodui Cmp. 


G, ss* S7, 5e. But the defendants are only a corpora 
atkaz for supplying the tpwns^of Manchester and 
with water j and a^ no expre^ power is given to them to 


* r. 419. 


$t"» 18. JJarr. 1216. 1 Slmlct 39&. ^ 

B 2 draw 
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1819. 


X^.MaMCHXSo 
,, US. Waler- 
Conifk. 


draw or accept bills, so no sudhi power can be consiiiered 
impliedly conferred upon thein, as it is entirely foreign 
to the pur^Ktse for wliicli the corporation is established. 
On the contrary, the act points out a specific mode of 
raitaog money for completing the undertaking, by bonds 
under the corporation seal. In Slartc v. The Iltgkgate 
Arck-m^ Company the Court of Common Pleas 
intimated a clear c^inion, that a corporation cannot be 
liable oii a bill of CKcbonge, unless a power to draw and 
accept bills of exchange be directly or indirectly vested 
in theni. Another objection to the validity of the bill now 
sued upoii is, that although accepted by a coriwralion 
other than the Bank of En^tind, it is payable at lcs» 
■'than six imontlis from its date. Tlie issuing of such a 
bill is forbidden by <5 Anne^ r, s.9.; and the same 
clause for preserving ibe monopoly €)f the Bank of 
Eti^latui, is introductxl into all the subsequent acts 
renewing the charter of that corporation. 


Abraham^ contra. A corporation may be parties to a 
bill of exchange ; and *^d, they are liable, in such case, 
to be sued in assulnpsit.' ITie 8'and 9 IK d. r. 20. s. 28, 
’ only Onkets, tliat there shall be ho corporation *« ihe 
nature, of a hafdct during the contiriiihnce of the Bank 
chMer. By the 6’ Anne, C. 22, s. 9., the above provi.sion 
is ft’^cited; and in ^ to that section, it is 

•forther recited,' that diVefR cot*f)n»^tiun& and other per¬ 
sons haVc ’pr^umcd tb bchrirthv'money, and do deal 
adkthf; cOjiWry to thi liatid aett arid then it cmacts, 
that hi) corpofltfohy ’ot'Shbihfe than‘six pcrsotts in part- 
nershi]), shidiix^^W^* owe, or take iip any money, dn 
thehr bUls or notes payable at demand, or at les^i than 

(r) S ir«wta* 794. 
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X MKNi^is froRi tlio borrowing. Tl»e 15 0.2, r, 13. 

S, 48 expressed to be passed in order to prevent any 
doubts that might arise concerning the privileges and 
power given by the former acts to the Bank of England, 
and it confirms tlie enactment of the statute of Jtnne, 
The 21 G. 3, c. 60. s. I i., which wjis passed also for 
the purpose of preventing doubts with respect to the 
privileges of the Bank of JCnglawl, enacts, that it is tlie 
true intent aj^ meaning of that act, that no olhei bank 
shall be allowed or established by parliament; and 
that it shall not be lawful fi>r auy body corporate, or 
for any other pei'sous in covenants or partnership 
oxceediug six, to boriow, owe, or take up any money oa 
their bills or notes payable at demand^ or at any tiuae 
less than six months from the borrowing thereof. Now, 
from these acts, it appears that all corjKirations (except 
those prohibited by them) might become parties |o 
bills of exchange or^ promissory notes. The case of 
Wigan \.Fmdei'{tC) is an authority to sliew that the 
prohibition pi those acts extends only to banking con> 
ponies. An action was there jirnught against seven de> 
fi^idaiits, on a note payable^ at three months. It was 
objected that the notp was void by tlie bapk acts. 
Lord Ellmhorongh, heW at nisi prius, that tho^e acts 
oXtcndeil only to honkinge ompanies ; anej that decision 
was confa’n:ied aiterwatds by the Court, on a motion for 
a new trial. And in Slarl' v. Jrekwa^ 

Cp/njpanj/ (b), this act WK» qpusidfred by Gibbs C* J* as 
m/fjrtdy directory, and dbwreforp as not avoiding the 
nqte in the hands nf an inppcfnl in^rsee. It appear?, 
jBrom the 3 and 4 Jme, Cw 9*,#* t., at ennunon law 

'i j f ^ ’ 

(a) 1 SMiCf 459. (ft) S Hlauat. 792. 

B 3 a cor- 


s 

1819. • 


BftoiroHiKiw 

a^nst 

The Manchcs- 
Water- 
. W'^oilcs Coserp. 



' i81S). 


. . . 

BROUCJfTpy 


5C;bp MANCHKb- 
vya \^a«r 
'U’p^u Comp, 


CASES In MICHAELMAS TERM 

t 

a. <jorporarion might be parties to bills of excliange. 
That statute was passed for the purpose of putting pri>- 
missory ootes oh ilie looting of bills of exchange* 
enacts, that «o action may be maintained upon ttiem* 
as upon an inland bill of exchange made and drawn by 
a bodt/ politic or corjiorate. This statute, therefore, is 
a legislative declaration, that, prior to that time, a cor* 
poration might be parties to a bill of exchange. Now, 
this corljoration is ostablisheil for the purpose ol'supidy- 
Sng the inhabitants of a particular place with water: 
the act says nothing, one way or the other, on the sub¬ 
ject of bills of excliange, and thercft>re the general rule 
of law' must prevail, and consequently these deiendants 
were capable of binding their funds i)y a lull of ex¬ 
change. llien, if so, they afe liable in nshumpsii. 

J. If this cor|K)ration Were in a situation to 
become acce|ilors of a bill of exchange, if fbllow^i, as ut 
course, that they Eire liable in assumpsit j that beitig 
die.proper remedy on a bill of exchange.] The 
Sand 4 Anne, e, 9. «. 1., affords a strong argument oil 
tha^ point; and he cited 6 Vtn. ii 17. ph 49., /fiuF v. 
Bigg (o), Ya^borm^h v. Biink of' Mn^ond {b), Edk v. 
East-Indid Vtnnpany* (r) 


CaftipkU, in rCfily# observed, that the case of 
Wigoii t. Fmdff was easily dwtinguishabJe from the 
present, as tho fact that the parteership of llie 
acceptors con^sted of more than six persons, did not 
there app^r iipton the face of the bill, and was un¬ 
known to the^pkintiff, whelms this l!^U, on tlte of 

(a) 3i». ]t%a. 18. 

(rj 2 Murr. jyifi. 1 meA. 20B» 


^i^) IS iSt).'/. 
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it, 18 directed to and accepted by a coxporstioii cretted 
by a public act of parliament. Therefore the present 
plidniaSe must be presumed to have known, that the 
instrament was iil^l and void, when it was first in* 
dorsed to them. 


tSl9. 


BijOWOHUO*! 

OijfflWrt 

The M^'wcatt- 


VSh Wehsf- 

.watiu c^. 


Abbott C. J. It is not necessaiy for me to eater 
. into the gener^ question, whether an action of aa- 
smnpsit will in any case lie against a body corporate, 
for I am of opinion that this case falls within the pro¬ 
visions of the severe acts of parlktncnt made for the 
pifotection of the Bank of Engkmd* The statute by 
which tlio Bank was established as a company cjoB- 
tains a proviwon, “ that it shall not be lawful for 
any body corporate to borrow, owe, or take up any 
sum of money on ihek bUI% or notes payable at de¬ 
mand, or at any less dm© than six monUis Irom-tlie bor¬ 
rowing and that clause has been incorporated into all 
the subsequent acts relating to the Bank of England^, 
It seems to mo, that by the fair interpretation of that 
statute, the words “ owe on a bill of exchange” arn 
applicable to those who are liable as acoeptors, % 
such persons are’debtors on the bilk In the case of 
the bankruptcy of an acceptor, the holder of die bill 
proves the amount os a debt under tlie commMon, and 
makes an ailidavit, that the bankrupt is inddtitod upon 
the bill, vir. that he owes the money upon the WM. It 
seems to me, that w© should be defeating tlie object of 
the statute^ if wc were to hold, that the M^mheU&r 
Water-works Company could bind themselves by the 
drawing of bills of exchange, or by the issuing of pro¬ 
missory notes. This case is vary disdiigulduible from 

B i Wigan 
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1819. 


BaoircRTOK 

agmust 

TKii Watw- 
WoritACtWBp 


Wigmi V. Fmlm (e) Tliene it did not nppear, on the 
face of the instrunienty that the seonrity was made by 
more than six persons; here it appears that the bill 
was accepted by a corporation: we arc bound, there¬ 
for®, to give dBect to the prohibition in the act 
parliament, and to say that tlio defendants, ns a Cor¬ 
poration, are not entitled to draw, or accept bills of 
exchange of this description. 


Bayley J. The act of parliament, by which thi« 
corporation is established, does not contain any express 
power by which tb<^ are enabled to become parties to 
bills of exchange or promissory notes* nor is there any 
thing in the purpose for which this corporation was 
estabiidied, horn which it is to be impliech that such 
a power was nuAnt to be givcai. It seems to me, that 
the diawmg of hillb of exchange was »|uite foreign to 
the purpose lor which tliis corporate luxly wan esta¬ 
blished, which was foi the erecting and canning on 
w*ater-woiks in a particuhir place. 'I'liere lamg no 
power cxpiessK given to them to make )>roi«iss(My 
notes, or to Iwcomc jiarties to bills of exciimige, i 
should dowbt Mvy mucli, (exen if the bank acts were 
entirely out of the qneslioii,) whether such a corpojation 
would have any pt>wcr so U) bnul themselvos foi purpose 
foreign to timse forwhich tliey were oi igiimUy t '-tabhshed* 
But without determining tliat fwint, tins case seems to 
me to be dearly within the prohibition of the several 
acts passed for the prelection of tlu' Bank of J^ngland. 
It was the pbject of die legislature, that tiny, as a 
trading uon^y, might apply ilic m<mey lod^§ 9 tl in 
their hands In nt^optatmg bills of exebangev ttnd ad^ 

1 i i 

(«) 1 SAarlck, 439t 

I 


vttiicing 
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vai^cbgtbe ti¥>B«^ on g0^xiltent8^ciiMd4}^i; IQtw 1819. 

stata^ of the.6 Annct ^.^224 sa 9.^ the G« ®. — 

Bimmioht&w 

5. 5., ind the 21 c. 60. s. If2.,v€xpm% |»r<whi * a^aimt 

t* *3nUf6' 3 ^I«a 

all otlii^* eo]!poratK»ks fro«n ew/wag moiiey.^mi hUl* of Wit«nv 
. eitchange* or promissory note% jmyaWo at a less p^io4 
ilian .slx months after date; and .tlm words of the 
21 G. S. Cl60.5* 12., arc thteae^. thatsit sliall not tbe 
.lawful for any body corporate^ or for any persons united 
in parlnershiji, exceeding the number of six, to borrow, 
owe, or take up any money in their bills oi* rmte^ pay¬ 
able at demand, or at any less tinue tlian six months from 
the bonowiiig.thsereof’^s -i^ltoobjeet of; the legislature 
was not to prevent other corpiorations from borrowing 
money oi| promissory notes or bilk ol" exchange, bwt 
otily to prevmt 'thcm taking op mmiey on bills or notes, 
cd* such a deseription as might come in cornixaition with 
tliosc of the Bank That cm^ioraCion issues 

notes payable on demand, and discounts bilk at short 
dates. The accepting of bilk, or th<* issuing of pro¬ 
missory notes, payable at such sdiort dates by other 
corporations, would infringe upon the exclusive prtvk 
leges given to the Bank of by^the legislature. 

The case of frf^au\.7^})U'/rr k <diirt;ingaishable from 
the present, ina*mticl> as it dkl not*there a^r^iear on tlie 
fate of the bill to be accepted By more than six pei^sons; 

Hero, ilpon the fece of the ihstfiltncnt, the kcteptance 
appears to be liy a cor|}or»tlon, and alb ijOrporaticm* 
ire prohibiteti from owing any money oh< » secarity of 
thk descripiiim, nnkss it hm mOTe^than sik -montlis to 
mm- 1; tliliik, themtbre, foat this k the case of a 
poratfod' owing'inon^y upon a bill of ^Nehangec withaii 
the inefttiirtgitof the ads of parliament,* and trOb«aqn®nd^ 
thauthij^ action coai^^bc supported. 

'j ■ - 


Holbovd 
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1810. 


BaO0OHTOK 

againM 

The MAS’CHts 
T*R Water- 
Works Cora*". 


Hoi-eoyd J. I am of the name opitiion. The tastoe 
ol‘ Wigan V. F&wkr is very distlogoishable froin the 
► present case. There the number of the defendants chd 
not appear upon the face of the note; there was no¬ 
thing, therdbre, on the face ol' that note which shewed 
it to be a note prohibited by the IS O. 2. c, 13. That 
statute prohibited any body corporate, or any other 
persons in partnership, exceeding six, from borrowings, 
owing, or taking up any money m their Mils or notes, 
payable at demand, or at any less period than six months 
from the borrowing. The note in the case cited did not 
appear to be illegal on the free of it: for the action was 
brought by an indorsee, who was not privy to the 
fact, that it was made by more than six persons, or 
that it was a note xvithin the prohibition of the statute. 
The statute does not expresl}’ make such a bill void; 
if it did, it would (as in the case of usury or gamittg) 
be void in the hands of an innocent holder, althoilgti 
tlie defect did not appear on the face of the instrument. 
I take it ttV bb'clear, however, that where a statute 
prohibits a thing to be done, and does not expressly 
avoid the securities whilch fall Witliin the prohibition, 
there, if the vblatloti of the law docs hot appear on the 
face of the instrument, and the party taking it is igno¬ 
rant that it was made in contravention of the statute, 
it is an available ^enrity in the hands of siicli a 
person. I think* therefore, that as the statute heri: 
does iwt cxjfressiy avoid thife soebrity, the ME of ex- 
chmigb, nnd^ the OircuniBtahce^ stated in ffigan v. 

w'ould not be void in the hands of an innocent 
holder. But here the deiforidants are made a eprpor- 
idibn by a public act d£ pariihheitt, and every pj^on 
is bound to take noti<# of that wii^ tierb- 

' *5 fore,' 
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fore^* a bolder of a bill* though a bona-fide indorsee, 1819. 
takes the ddcndaiits’ acceptance, he must Iqptow that „ ' 

r ^ BaovGBWttK 

they are a body corporate; and he therefore receives agaimt 
It, knowing it to be the acceptance of a corporation T*a Water- 
prohibited from owing money bn such a bill: he is c:o|»p, 

njOtj therefore, an innocent indorsee, because he takes 
a bill which he knows to be prohibited by statute; and 
tliat distinguishes the case from the case of Wigan v. 

Fiwler, where the names of afr the seven, persons did 
not appear on the face of the bill, and the plaintiff 
did not know it to be a bill prohibited by the statute. 

Here, however, the plaintiff took a bill of exchar^e, 
which he knew to be one prohibited by statute, and 
he cannot, tlicrefope, recover upon tliat bill. ConsC^ 

4 |ueiitly, there must be judgment for the defendant 

Best J. I am of opinion, that the objection ought to 
prevail cm both grounds. This comes within the statutes 
lor the protection of the monopoly of the Bank of Mng- 
land for it is impossible to say that the defendants do 
not owe money on the bid* mid the legislature has said 
that no ooi^oration shall ow^empneycai a bill, unless that 
bill has six months to run. The party who took this 
bill knew .it had not six months to run, Im knew it was 
the acceptance of a corporation; he must be taken, 
therefore* to have kpown, that he took a secudty. 
which was prohibited by statute; and he has, therefore, 
no right to complain, if he cannot now rwver upon 
.it. It Hfppears to that if thia objection were not 
to prevail, any company establish^ for Umiled 
objects might erect themselves ii)^o a banking com^ 
pany; for what is to restrain tliem from engaging in 
bankitig to any exfeat, if they can ^aisc mofrey by ac- 
, cepting 



CASES m MICHAELMAS TEEM 


1819. cepting bills of exchange or issuing promissory notes. 

I am also of opinion, on tlie other ground, that this 

Broughton , 

against action IS Hot maintamable, bi'causc this case cornea 
^ER Water** aithin that rule of law by which corporatiojis are pre- 
Works c<^p. binding thmsi^ves, by contract not under 

seal. When a company like the Bank of England^ 
or Ead^India Compapy, are incorporated for the pur¬ 
poses of trade, It seems to result froau the very object 
of their being so incorporatad, that tliey should have 
power to accept bills or issue promissory notes: it 
would be impossible for either of these companies to 
go on without iu;€epting bills. In the case of ^rk v. 
The JHighgaie Arcivmy Company (a), the Court cd 
Common Pleas seemed to think, that unit'ss express' 
authority was given by iho act ►establishing the com¬ 
pany, to make promisfoty notes eo nomine, a <vorj>or- 
ation could not bind itself except by flecd. Npw 
there is nothing m the act of pariiameot establishing 
this company, which authorizes them to bind them** 
solves, except by deed. The company, tpo, was pot 
created for the purposes of trade, but merely to 9u:ry 
on the business qf sup|)lying the iuhabitmits of a [mcf 
ticular place with pfater. Nowtt cm?uojt be nc'cesj^atyv 
for this purpoaci that th»y sltouM bec<«ne 
pf promislPty imtos or tlm acceptors of bids 
change^ A^therefinre^ the Batura iof the burimsfrs Jn 
wfaich^ dmy are engaged does not raise, a mc^mxy 
impiipation, that Ihey shmdd have the power tt»,accq>t 
bills^ md m no antiiuriiy h expressly given by thf 
act of pariimneut ior that pui|K>se.i am,pf ppinioi^.on 
lids'latter ground flsp, th^tt this .actionnpmnpt;he 

cnaiiitm'fied* / , t j , lo /v 

Judgment fijT I?e%^n(a, 

< (flC 9 >' 
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1819 , 


NopemSer Gtb, 


Van against Corsbie and Another.^ 

•DECLARATION stated, that in consideration that 

plaintiff, for the adcoinmodation, and at the re- certificate of a 
* . - bankrupt is a 

quest of defendants, would accept a certain Dili Ot ex- 1 ,^^, not only to 
diang^ drawn by the defoiidants on plaintiff, by which 
defendants required plaintiff, fom* months after the 
date thereoi; to pay to the order of defendants niom-ypaidin 

^ * •' discharge of the 

102U. 5s. <>«/;, and would deliver the same so ac- original debt, 

^ , but to any ac- 

ceplcd to defentlants, in order that dcieniiants nngut tionforthecoa> 

n^oiiatc the same for their own use aftd benefit, de- *nugeTrem1ng 

fondants iirulertook to provide him money for the pay- 

ment of the said bill of exchange, when the same should bankrupt of the 

® original debt, 

become due and payable. It then stated, that plain- when due; and 

tifl’ did accept the bill, and deliver it so accepted tiie acceptor of 

to the defendants: and that although the bill was nego- 

dated by defondants for their own use* Und has long brm.ghtanac- 

since become due‘and payable, *yet that defendants did the drawer, who 

* 1 £> 1 j become 

not provide the money,' in consequeniie whereot plain- bankrupt, for 

tiff was siled by the holder cff'ihe bill* mid was forced fiu^s 

to pay so/, for th*'costs of ahactidit, and to (pva a 

cognovit for the aittoiult of si/dS biU) and that when the 

aiiloiint became due,* he‘was oBliged'^^ sell his estate costs of an a«. * 

antf tnforest in a wharf at ’for t^e jiorpose ubiiged to sell 

offiroewTing the means of paying the ^oney due on 

tli|e bill ; by reason wheredlVp^^hitiff hAlli not only been Jb^Surth*^ 

put to great expcUcefe of moniesj but hadi suffei^ great 

aUidcty mind, and hath bean grciatlydnjur^d in his goodbw. 

circumstances and ci^it, tod' grn^y damnified, by 
reason of his having been obliged to sell and dispoBfe^ 
his said wharf. 

• This c*w was «»gu«d *t Serjeants' Inn. 
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1819. 


Vah SAKdAir 
ogiMtnM 
COEStlE. 


Plea, after stating the ^trading' of defendants, the 
petitioning creditor*'* diibt, the muihg of a com’- 
mission, under wliich they were declared bankrupts, 
their surrender on the 27tli 1816, and the 

obtaining of their caitiftcate on die i9fch Jtd^ ftahowiiig, 
which was duly xdiowral by the Lbrd ChmccJMr, statedii 
that before the issuing of the commissions and before 
the defendants had committed any act of inmkruptcy, 
the plaintiff had become liable for a debt of the defend* 
ants, upon the bill of exchange in the declaration 
melitioncd, which liad been drawn by the defendants 
and acc^ted^l^ the plaintiff for their accommodation; 
and that «uch bill had been negotiated by the defend¬ 
ants, anif at the time of the issuing of the comrai^ision' 
remained in the hands of their creditors; and that be* 
fore any dividend was made under the ctunmission, die 
plaintiff bemg so liable after the issuing of the conH” 
nussion, paid the debt for which he was so liable to the 
hdider of the bills and that the creditor, who bad not' 
proved his debt under the commission, might receive^ 
under the commisston a dividend in proportion to his 
^d^t, without distulrbij^ any dhrideuds already made* 
To this plm the vplaintiff demurred, and assigned for 
cause, that it . did not appear that the causes of action 
in the declaraticm irieniionedvwere ddits provcdble by 
the plabiti^ as a creditor of the defondant under hfo 
Goimnisslon^' imd also that it did not appear, the causes; 
of action being uncertain and utdiquidated, that the 
damages could have been proved under the commiseimi* 
'Pie d^endaut joined M demurrer, and 
Common Ple8b» aher argumenti gave '|udgm^; for 
defondanto. of error was then sued out, , and 


the plaintiff |m erztir assigned ft»: <error the, same 


causes 
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causes 'w«i% assigned below nn die di^urrer. The 
case waft argued before this term, at the sittings at 
Serjeant^ Inn^ by 

, jF. Pi^iock, fot the plaiidiff in error. This action is 
brought, not to recofver the money paid on the bill, but 
for the consequential injury arising to the plaintiff from 
his not having been provided whh funds to pay the 
bill wben due, and the damages are the costs jncurred 
in defehdiitg an action, and the loss sustained by plainn 
tiff's Imvlag been compelled to sell an estate, in order 
to rmse money to pay the bill. Those damages are 
unliquidated, and, consequently, were not capable of 
proof under th© commiwion. 'jf'he 49 G. c, 121. ^r. 8* 
enables a surety, or person .liable for the debt of the 
bankrupt, who has paid the debt ader issuing the com¬ 
mission, to prove hia demand, m respect of any pa^mimit 
milde <«i ac^unt erf" such debt. That act, there¬ 
fore, would only enable the plaintiff to prove his debt 
for the amount of the bill, which forms no part of the 
sul^ect^f this action. Where a loan of money is ge- 
net«il,^the damage resulting from tlm non-payment is 
merdiy the principal and, interest; but where th&re is 
an express undertaking to pay on the happening of a 
ptdticular event, or at a pardeular time, the non-pay- 
nmiit of the money, according ito the cjontract, may 
prodiiee to the Icmder damages much beyond tbeprin- 
cipal 5 «hd intetbst: ff the lender be a trader, it may 
pmvemimnis to his credit. There is no distinction in 
point principle between a contract to provide money 
at in given-time, and a contract to provide goods. In 
the latter case, the damages are usimlly ni^wuretl by 
the ihffertence pTk», but that is not alwft 5 ^ the fair 

measure 


1819. 

Vah SamdaV 
agntW* 
CtMimV. 


ilm# PufcHc Ljft: 
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1819 . 


Vjkif Sansau 
CW$RIK. 


measure of the damage: for If a party contracting for 
the delivery of goods at a specific day were bound to 
provide government witili those goods, and on default 
to pay a sum of money, by way of stipulated damages, 
the damages for the breach of a contract* with him 
might l)e co-extensive with his liability to gmx^mmenf, 
and it could not be contended^ in such a case, that that 
consequential damage could be tlie subject of proot 
under a commission of bankrupt. In Stedman v. Mmr^ 
tinmni (a), the Court hdd, that the money jmM by thi 
acceptor of an accommodation bill ui%ht be provdl 
under a commission against the drawer, hut the action 
there was brought merely to recover the money, ami 
not any consequential damimfc from tlie accqjtor not 
being provided with fimds to pay the bill when due^ 

Parke^ contra. By the -19 G. S. c. 131. *. 8. it Is 
enacted, that where any person shall be surety for, 
or be U<d>ie for any debt of tin: bankrupt, it dtall bo 
lawfol for sud) surety, or person Uablcs, if be shall have 
paid the debt, although after the commbsitm issueil, 
to prove his demand in respect cd* any paym^t made 
on account of such debt, as a debt under the ccHnmIs* 
sfon, notwithstanding such persmat mey have become 
surety or liable for the debt of the bankrupt, after an 
act of Inuikruptcy had been committed by such bank-' 
rupt; and tbw it goes on to state, that every person 
«ilo has obtained his certificate should be discharged 
of all demands at the suit of every person having mo 
paid, or beinj^f enabled to prove,; widr regard to Iris 
ddrt in of ttidi sur^dnp or lialnUty, in Ifite 

(a) Um, t37. 

13 mmiiieft* 
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manner as if such person had been a creditor before 
the bankruptcy. Now die certificate of the bankrupt, 
to which sotiiG portion of the creditors (who are en*- 
powered to bind tlio wlrole) are parties, operates as 
,<* statutory release 5 and the statute having tlirected 
that the Cjprdficate, in this case, should be a dis¬ 
charge of ,aU deinanda at the suit of the surety, with 
mpect to his debt, it may bo here considered as 
a release of all tletriands with i-^pcct to the debt. In 
{iheppard^s Tmn^one, 538., it is laid down, that a re¬ 
lease of all desnands releases all wanner ol* acfiofis real 
and personal delits duties. By this statutory re¬ 
lease, therefore; all actions and duties in respect of the 
debt an^^feli^isedi aiulvCoi«3e(|u^tly,the action resulting 
to the plaintdf froin the ikfettdaiit’a bivat^li of duty, in 
not providing him with funds to pay liio bill vvlien due, 
h; alsHK iieleasiGd,. Tlus* case of Wood v, JOodgs&n is an 
andioi*ity, expre^iy ia jioint. There Wood and Dodg’^ 
*oti (a.),>.having l>eeni.( partners, dissolved their partner¬ 
ship by deeds and Dodgsm cxwenanted to pay all the 
partuership. .debts.. < After this Wood was sued by the 
liolder of a bill of exchange, accepted by tbe paitner- 
^hi|% taudbepaiid fishni of money for principal, interest, 
and then brought an aettem of covenant 

against JJodgsott, to recover the sam so paid. The de- 
ffodant there pleaded bis bankruptcy spedially, and 
dhb Court held, that his certificate was-> a bar to the 
bfidcu. He was then stopped by the Court, jf*"- 


1819 . 

Van Sandau 
against 
CORSSIX. 


«AfA bbott C. J* -/That quite decisive of this caise- 

gnio^ and oattse of action, mippot* 

(*) t M ,4 s. 


lit 
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Van Sanoau 
tigaimit 
CoAABir. 


ing the statute 49 G. 3. had never passed, is the re¬ 
covery of a sum of money paid by the plaintiff’ as 
acceptor upon the bill, and if an action had been 
brought, he might not only iiave recovered that mo¬ 
ney, but, perliaps, also the special damage which he had 
incurred, in order to raise money to pay the bill. That 
damage, however, could only have been recovered as an 
accessory to the principal debt; this is a novel attempt 
to separate the accessory from tlie })rincipal; anti it 
seems to me, that, in point of law, that cannot be done. 
If vve were to give effect to tljis action, wc should, iu a 
great measure, defeat the object of this very benehcial 
statute, which was intendetl to relieve the bankrupt 
from all claims of the surety, arising out of the origiiisd 
debt. 


Baylevt J. I am of the same opinion. If the statute 
of the 49 G. had never pas.sed, if the plaintiff’ had 
been arrested upon the bill, and in order to pay it he 
had sold his estate at a loss, he could not then have 
brought two separate actions, first for the money which 
he had paid, and secondly, for the special damage wliich 
be had sustained by the sale of the estate. The plain- 
tilT here is a surety; mow' the 49 G. 3. enables the 
surety to prove his demand in respect of such payment, 
as a debt under the C-ommissioii; aiul then it enacts, 
that the banki'upt shaH be dischargtHl of all demands 

surety, iii regard to his debt, in re¬ 
spect of such suretyship,' now' it seems to nue, that 
under this clause of the act, the certificate is a bar not 
only to any claim for the mon|?y whiclf constituted the 
original debtj but a bar also to any demand for acces¬ 
sory injuries arising out of the debt, and which acces¬ 
sory injuries could only be the subject of the same 

action 
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action brought by the plaintiff to rcjcover the money. 
In my judgment, the statute makes the certificate not 
only a bar to the principal debt, but also to any conse¬ 
quential damage arising from that debt not having 
been duly paid. If this were not the proper con¬ 
struction of the statute^ I cannot sec why any creditor 
of a bankrupt subsequently to the 5 G. 2., who had 
incurred special damage, in consequence of having been 
arrested, or of having been, bound to pay costs, should 
not have brought an action for such consequential in¬ 
jury ; but no such action was ever heard of; and with 
i-espect to costs it has been decided, that they are in the 
nature of an accessory, and that when the right to the 
principal is barred, the right to the accessory is barred 
also, (a) If that be so, there does not seem to be any 
distinction in principle between an arrest which is a re¬ 
straint on the person, and tl»e payment of costs, which 
is a restraint on the purse. 1 think that this declaration 
attempts to sever that which is not severable in point 
of law, and I think, therefore, that the judgment of the 
Court of Common Pleas ought to be affirmed. 

Holuoyd J. I am of the same opinion. Where the 
right U» the principal debt is barred by statute, the 
right to damages, which are accessory to and conse¬ 
quential on that principal debt, is also barred. The 
obligation entered into by the defendant, as stated in 
this declaration, was to provide tlic plaintiff witli 
money to pay the bill when it became due, and if the 
deJendaut had not becon|| bankrupt, the plaintiff hiight 
have brought his action to TOcover this money. The 
defendant having become bankrupt, the remedy is 

(a) See ykiHpsv. BrouM, 6 T. It. *280. ScM v. Jfnltruiis, 2M. ^ 5. 326. 

C 2 changed 


1S19. 


Van Sandao 
agaitist 
CoKsaic. 
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changed hy the 49 G.*3. c, 121, s. 8. That statute 
deprivt's tlie plnintifF of Ids remedy by action, and au¬ 
thorizes liim to prove his tleinand in respect of any 
payment made on account of the debt untler the com- 
piission, and it prtitecls the defendant from all demands 
at the »nit of the phiintilF witli regard to his debt. 
Now 1 am of opinion, that when tla* remetly at law if* 
takeii a\vay for the non-payiuont of the money, it is 
also taken away as to any caniseqnential tlumage arising 
from such non-payment, I therefore think, that this 
action is, not maintaiiuiblc, and that the judgment should, 
be a dinned. 

Best J. I entirely concur in the opinion delivered by 
my Ijord and iny Brothers. I think that the certificate 
operates as a release of the debt, and of all deinaiulsir 
arising out of that d,bt, and it would be absurd, that 
wlien the debt itself is released, the constvjuential da¬ 
mage resulting from it shouhl remain a charge upon 
the bankrupt; if we were so to hold, we should de¬ 
prive the luinkrupt of one of the great advantages in¬ 
tended to be conferred on him by the ligislaturc. 
Where money is lo be repaid at a spt'cificd time, 
the lender of the money may frequently be damnified 
much beyond the extent of the principal and interest, 
and the borrower may, consequently, be liable for 
special damage. Now if the certificate tlid not operate 
as a bar against such a demand, there would have been 
frequent instances of actions of this nature. No in¬ 
stance, however, has been mentioned, in which such an 
action *has been brought, and that, of itscli^ affords 
the strongest argument against the present claim. 
Upon the whole, I am of opinion, that this action is not 


mam- 
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maintainable, and that the judgment of the Court of 
Common Picas should be affirmed. 

Judgment affirmed. 
Netherton against Ward, (a) 

'^I^KESPASS for taking plaintifl*'s goods: plea, not 
guilty. At tijo trial betbre Graham Baron, at the 
Spring assizes, 1818, for the county of Surrey/^ a verdict 
was found for the plniutiffi subject to the opinion of the 
Court upon the following case: 

The trespass complained of was the taking of the 
goods of the plaintiff by the defendant, as a distress for 
non-payment of a rate made by the commissioners of 
sewers, for the limits extending from Hasf Mmlsty in 
Surrey to Ratmishorjic in Kcnt^ under whose authority 
the defendant acted. The plaintiff’ was assessed in 
the sum of as upon a rental of 60/., in respect of a 
messuage or tenement in his Majesty’s dock-^'ard in 
Dept/ord, in the county of Kentf of which messuage or 
tenement the plaintiff’then was, and still is the occupier, 
solely by virtue of the office of clerk of the survey of 
the said dock-yard, where he resided, and still resides, 
w'ith his family and servants, not paying 'any rent for 
the same; nor can he occupy it longer than during 
the time of his holding such office, from which he may 
be removed at liis Majesty’s pleasure, at any time. 
The whole of the vard is within the district of Church 
Marsh Sluice^ and the sluice and district are within the 
jurisdiction of the above commissioners. The dock¬ 
yard is principally drained by sewers, whicli are made 
and maintained at the expense of the crown; but the 
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dock-yard in general, as well as the house of the plain¬ 
tiff, derive a benefit from the public sewers, which arc 
under the direction and management of the commis¬ 
sioners. The whole of the dock-yard, and the messuage 
or tenement in respect of which the rate was made, as 
weU as all the buildings and offices in such dock-yard, 
are the property of his Majesty. No rent, profit, or 
emolument, or advantage whatsoever, is derived to his 
Majesty from tlie dock-yard, or any of the buildings or 
offices therein, other than the use which is made 
of the same for the public office. The plaintiff was as¬ 
sessed by the rate in question, according to the yearly 
value of the messuage or tenement ; and the commis¬ 
sioners arc authorised by certain local acts, viz, 
49 G. 3., 50 G. 8., and tlie 53 G. 3., to make a general 
and equal pound rate, upon all and every person or 
persons who did or should inhabit or occupy any 
house, building, tenement, or hereditament what.soevcr, 
within the aforesaid district, according to the vearly 
value of each and every such house, building, tene¬ 
ment, or hereditament; and in pursuance of such 
authority they made the rate in question, if the plaintiff 
was by them assessable, in rchpect of the messuage or 
tenement. - It was then statc^l, that proper steps had 
been taken, on the part of the commissioners, to au¬ 
thorise the distress on the defendant’s goods; and also, 
that proper steps had been taken, on the part of the 
plaintiff, in order to the bringing of the present action. 
If the Court should be of opinion, that the plaintiff was 
not liable to be assessed to the rate?, the verdict was to 
stand ; if the Court should be of a contrai^ opinion, a 
nonsuit was to be entered. 


Jems., 
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J^rvisy ibi* the plaintiff. This property is not rate¬ 
able to the sewers, being in the possession of the 
crown, producing no profit, and wholly dedicated to 
public purposes. The possessions of the crown arc 
not rateable to the poor. Lord Amherst v. Lord 
inters («), Eckersall v. Briggs {b\ Halford v. Co/w- 
land, (c) By the 2.H H. 8, c. 5., the sewer rate is 
imposed on the landlord, and not on the occupier. It 
is a general rule, however, that the king is not to be 
barred of a right or privilege by general words in an act 
of parliament; he must be expressly named for that 
piirjiosc. (d) The 9th section of the stat. 23 //. 8. c. 5. 
enacts, That the laws, ordinances, and decrees of tiie 
commissioners, shall bind the lands of his Majesty; 
but the stat. 3 & 4 6. c. 8., which was passcnl in 

furtherance of the objects of the stat. H. 8., restraifis 
the operation of that clause to lands of his Majesty in 
possession of his tenants, and thereby yielding a profit: 
it provides, that all money thereafter to bo rated and 
taxed, by virtue of the commission of sewers upon tine 
lands of His Majesty, shall be levied by distress; and 
that all bills <if acquittance, signed by the collectors, shall 
a sufficient discharge to the tenants, fanners, and 
occupiers of the same grounds so to be charged for the 
sum wherewith their grounds shall be charged, as also a 
sufficient warrant to the king’s officers for the allowance 
to such tenants, farmers, or occupiers, for the same. 
The remedy by distress is not applicable to lands in the 
actual possession of the king; and this clause of the 
statute, which is explanatory of tlie 23 IT. 8. c. 5., evi¬ 
dently contemplates such lands only of‘ the king as are 
in the possession of his tenants yielding a profit. By 


(«} 2 T. 

{*-) .1 

C 4 


the 


1819. 


Nethfoton 

against 

AVard. 


('.) 4 T. li. c. 
(fj) rioiV<^ '240. 



isw, 

KiiTiiSllTON 

Wajw. 


CASKS IK MICHAELMAS TERM 

the 4^ 0,3. c. 183., which is a local act applicable to 
the district where these preiitises ore situate, the com* 
missioners are authorised to impose an equal pound 
rate upon aU persons who inhabit or occupy any land, 
bouse, &c. within the district; and by sect. 85. the rate 
soay be imposed either upon the. tenant or occupier, or 
upon the landlonl; and by sect. 36. the rales paid by 
tile tenant arc to be reimbursetl by the landlord, by 
deduction from the rent or otherwise. This act, how¬ 
ever, cannot apply to tJic present case, inasmuch as the 
kin^ is not therein expressly named; and there being 
no rent payable, the tenant could not deduct the rate, 
nor could he compel the crown to reimburse it. 


Plait, ccmtca. This properly produces a profit to 
the crown, and is thcrelbre rateable. It is true that 
the occupier does not pay any rent; but he gives his 
services in lieu of rent, and the privilege of inhabiting 
this house goes in deduction of his salary. By the 
stat, of 23 If. 8. r. S. the lands of the king arc expressly 
bound bv the ordinances and decrees of the commis- 
sioners. The stat. of the 3 & 4 Echv. 6. diwfs not 
restrain the operation of the foi mer statute; it provides 
only for particular cases ol‘ lands of the king whose 
tenants pay rent, leaving all other cast!S as they stood 
before; and if the amount of the rate exceeded the 
rent, die lamis would still be liable to la; rated, and 
that rate might ho levied by distress oji the tenant; 
he cited Whiil^ v. PaxcselU {a) 


Abbott C. J, I am of opinion, that the plaintiff, as 
the occupier of the messuage? in question, was liable to- 
this rate. It seems to. me,, that the questioq entirely 
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depends on tiie construction of the two statutes wliidi 
have been referred to in argument, viz. that pf the 
23 jfit 8,, as c*onnected with and explained by the 
S & 4 Edw. Now, 'the statute of EF. 8, was made to 
.remedy a great public inconvenience and to introduce 
a* great public b^edt. It enables his Majesty to issue 
a commission in a certain form therein mentioned, by 
which, among other powers given to the commissioners, 
was one ** to enquire where defaults or annoymices 
be, tlirough whose default tliQ. hurts and damages 
have happent?d, and who hath or holdeth any lands 
or tenements, or common of .pasture, or profit of 
fishing, or hath or may have any hurt, loss, or disad¬ 
vantage, by any manner or means, in the said places, 
as well near to the said dangers, lets, and impedi¬ 
ments, as inhabiting or dwelling thereabouts, by the 
said walls, fitc. and other , the said impedim^ts and 
annoyanceJs and all those persons, and every of them, 
to tax, discharge, distrain, and punish, as well within 
the metes, limits, and bounds of old time accustomed, or 
elsewhere within the realm of Ettglaitd, after the quan> 
tity of their lands, tenements, and rents, by the number 
of acres and purchase, after the i*ate of every person’s 
|fK>rtion, tenure, or profit.” Now, it may be said, 
that if the act contained nothing more, the lands of his 
Majesty appropriated to the public service would not 
be liable to this rate; but by the 7th section it is 
enacted, That the commissioners shall Irnve power 
and authority to make laws, ordinances, and decrees 
then die 8di section provides, “ That if any persons 
assessed to any lot at charge for any lands, &c. do not 
pay the said lot or charge, the commissioners may 
decree and mrdaln the said lands or tenements to any 
person or persons, for any term or terms of life or fee 

simple 
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simple;** and then comes the 9th section^ by which it i» 
provided, “Tliat thesame laws, ordinances, and decrees, 
to be made and ordained by the commissioners, shall 
bind as well the lands, tenement^ and hereditaments 
of the king, onr sovereign lord, as all other persons and 
their heirs, for sudi their interest as tliey shall fortune 
to have, or may have, in any lands, tenements, or here¬ 
ditaments, or other casual proilt, advantage, or commo¬ 
dity, whatsoever they be, whereunto the said laws, 
bnlinances, and decrees shall anywise extend.** There 
is, therefore, in the 9th section an express enactment 
that the lands, tenements, and hereditaments of the 
king shall be subject to the laws, ordinances, and 
decrees to be made and ordained by these commis¬ 
sioners. It might, however, have been doubtful, under 
this clause, whether the commissioners could dis¬ 
train on the lands of the king to enforce the payment 
of this rate, and to remove any doubt on this sub¬ 
ject; and in furtherance of the objects of the statute 
of H. 8., the stat. 3 & 4 Edw. 6. was made, by which it 
was enacted, “ That all scots, lots, and sums of money, 
hereafter to be rated and ♦axed by virtue of such 
commission of sewers, upon any the lands, &c. of our 
sovereign lord the king, for any manner or tiling con¬ 
cerning the articles of the said commission of s«*wers, 
shall be levied by distress.’* Now^, that undoubtedly is 
a general legislative direction, that a distress for these 
rates might be taken upon the lands of the king. It has 
been argued, hoivever, that these words are restrained 
by those which follow; for the statute goes on to say, 
that all bills of acc|uittance signed by the collector or 
receiver shair be a sufficient discharge to the tenants, 
farmers, and occupiers of the same grounds so to be 
charged for the said sum wherewith their grounds shall 

6 be 
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be so charged, as also a suiBcieot warrant to all 
receivers and other officers of our lord the king,' for 
the allowance to such tenant, farmer, or occupier, for 
the same. 1 cannot saj, according to any reasonable 
construction of the act of parliament, that this second 
part of the section is to be consklerad as restraining the 
effiect of the first, so as to confine the power of distress 
to such lands only as were in iJie possession of the 
king’s tenants: it seems to me, that it is wholly unre¬ 
strained by tlie second, which applies only to a parti¬ 
cular class of j>er»ons. For these reasons, it seems to 
me that the plaintiifF was liable to the rate, and therc^ 
fore that the judgment of nonsuit must stand. 

Bayley J. I think it quite clear, that this property 
is within the words and spirit of the act of parliament; 
and it would be most unjust if it were not so. A great 
public expense is incurred, for the benefit of a whole dis¬ 
trict ; and amongst the property in that district which is 
boaefitcd is the dock-yard. In addition to this, the per¬ 
sons tlicre residing are also benefited. Now the statute 
of H. 8, imposes a charge upon all persons urho may be 
benefited by the expense which is so incurred, and ex¬ 
pressly enacts, that the king’s property shall not be ex¬ 
empted, which otherwise it would have been, because tlie 
crown is not bound by an act of parliament imposing a 
charge, unless expressly nanjed. My Lord Chief Justice 
has commented on the provisions of the 3 & ^ Edm^ 6., 
and I entirely concur in the explanation which lie has 
given of that statute. It has been argued, that the pro¬ 
perty of the king is not to be liable, unless it be in the 
hands of a tcnaiityielding rent; but why should such a 
distinction be made, lor the land of the king is equally 
benefited by the exjxjnse incurred, whcliier it be in the 

hands 


n 

1810. 


agttimi 



CASES JH MICHAEUylAS TEEM 

Itioids^a teuant, or wlietliar it I* appli^ crowji 

iniblic piu^»oaeil if it Js app^iedi by the qhoim to 
pitblto porpoi^ then ;ii is foi> thei^ henehEt* Itii4 tho 
puMie ought to pay* , Why jhwlcl ^ ocoopi^ of 
tPithhi the pa!^<m|ar 4l^iot bear the whole OiXr 
p^iae^ ihel^afiiofwhkh is 4li^ed between them ap4 
^e of the public ? It is Uen^cial Ip the fpobbc at 
hnge that this lanil should be occult as it Is; and it 
is oeeei^aiyfor the purpose of occupation, diat sewers, 
^aiiis, Itc. ^oujid, be made^ to defray the mepenee of 
Wldf^ these rates axe imposed, Aa. the, if bole public 

have a benefit fxw this ocscupalimi^ all parts oi die 
himgdoin ought to contribute. If this exemption, how¬ 
ever, was to be allowed, die expense will be defirayed, 
not by the ptdiHc at large, «bui by the occupiers of lands 
Iking wi^in die particular distriot. It seems to me, 
tliexeforc^ that it would .be an injustice to the mfaabit- 
mits of this district if the lands of the crown applied to 
psplk purposes were exempt; and I therefore think, 
dud to whatever purposes such laiuis are applied, they 
are eqiMdly Halde tothis expense, and therefore that the 
rate diould be levied. 

Houiovn J. I am s^ of opinion, that the raHe 
whldi has been made is a legal and valid rate, the 
statute of if, 8* persons who hold any lands or pre¬ 
mises, are bound, by the decrees of the commissioners 
cf sewers, . Bjr the^statute <:• 18$.; s, 83« the 

rale » directed Jto be made upon every person who imp 
or shall oOotp^ or inhabit any land, houses or building. 
^ section d^^^die o^pier, ipr piurson. in possession, is 
fiable to Ik ne|eeM»d :£:)r, thkfate;. ipd by secdon $6, 
the >OGeki»^ i'l ^dded' to be ^lemdiuiaed Ip' ''’the ^ laUd- 
jiwd. Kow, Jdie plaintiff here k#e Dwscu^er of a 

8 house. 
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liottse» and, as such!!^ ifll^able under this act of par¬ 
liament, unless he be exempted by reason of its 
land of the king*. It seems to me, however, to be 
clear, that by the ^th section of the c^atute if. 8., eX» 
.plained as H is by the 3^4 Bdwi 6. r. 8. s. 2^ that the 
lands of the' king are expressly made liable to this 
assessment; and I, am therefore of opinimi that this 
rate should be levied. 
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Brst .T. I am decidedly of opinion, diet the assess¬ 
ment, in the present case, was legal. The provisions of 
the stat. JFf. 8. are founded in justice. It is the object 
aS t^at statute to tax all persons equally, and distribate 
fairly the public burdens. In dik case, the dock-yard 
is drained by the money raised in the particular dis¬ 
trict ; and yet it is contended, that the property em¬ 
braced widiin the ambit of the dock-yard ought not to 
bear any of the burdens cast upon the district. That, 
however, would be most unjust; jt would be taking a 
burden from (he public and casting it upon particular 
individuals, in direct opposition to every principle of 
fair taxation. It has been found hard enough, in the 
case of poor-rates, that while other proprietors! of 
lands are obliged to maintain the poor, the lands 
in the immediate occupation of the crown contribute 
nodbing towards it, although the servants of the king 
who inhabit the palaces of the crown, situate on the 
lands of the crown, frequently bring burdens on the 
parish. It would be eqpially hard, in tl;^ case, that the 
property which derived advantage from the money 
raised in the particular district should not contribute 
to the burden. I can see no principle of justim; on 
which it should be so exempted from its foir contribu¬ 
tion. The statute of H. 8., however, has expressly 

enacted. 
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enacted, that the lands of'We clown shall pay this 
charge; and os to the statute of 6., 1 think the 
Ikir construction of it is this: Th^t if tlie crown leases 
its lands, the more convenient mode of raising Uiis tax 
shall be^ not to apply in the £irst instance to the crown, 
but to charge the tenant, and allow the tenant to de¬ 
duct it tile rent; for tliat clause would not at all 
i^iply to the case in which the crown had, for the public 
service, granted a lease at a nominal or pepper-corn 
rent* that case, the person holding lands of the 
crown, without payment of rent, must stand in the situ- 
atton of the crown, and must be taxed for the crown. 
It has hem argued, that great inconvenience tvould 
follow Urom tha enibreing of the payment of this tax. 
I do not tliink tliat the remedy by distress is applicable 
to the case of the emwn, or that the stores of govern¬ 
ment are liable to be taken by that means; but although 

t 

the king cannot be distrained upon, his tenants may, 
and that is suihdent to satisfy the statute of Etlw. 6. 
Tiie crown is not, by that statute, exempt from the 
payment of this rate, although it be dilHcuIt to say what 
remedy the commissioners might have, in such a ease, 
against^the king. It is, Iiow^evcr, fitly supposed, from 
respect to the king and hi* justice, that there would be 
no necessity for applying for any such remctly. The 
moment it is stated that the king ought to pay a sum of 
money, it is presumed that ho will pay it, and that it is 
not necessary to enforce that payment by distress.’ 
Upon the whole, I am of opinion that the plaintiff is 
liable to thi* tax, although paying no rent, as he stands 
in the place dt’ the king, and ought to pay the rate; 
and therefore Ilam of opitiioti, that a nonsuit ought to 
be mitered. c 


Judgment of nonsuit. 
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Townson against Tickell and Another, (a) sattinhtf, 

'■ November 6lh. 


j0OVENANT by one of two devisees* of the re¬ 
version ngiiiust the defendants* as lessees. The 
declaration stated that one Jacob Adleifi being seised in 
fee of part, and possessed for long terms of years of 
other parts of the premises, by indenture, demised the 
same lor certain ternxs therein mentioned, to the de- 
fentlants; that J. Astley, by his will, devised the re¬ 
version of the demised premises unto the plaintiif and 
one John Lock^ and that he appointed his daughter, 
Harriet Anne Bush, his executrix, and Joseph Astley 
and the plaintift' and JfJin Lock executors of his will. 
It tlien stated the death of Astlcy, and averred, that 
John Lock never would or did assent to the said will, 
nor to the appointment of him the said John Lock 
therein contained, to be one of the execute's thereof, nor 
to any beqnc‘-t or devise therein contained, nor in any 
manner prove or join in the proof of, or act as or be¬ 
come an executor, or take iij>on JiiiniseJf the execution 
thereof; but alvvay'» from the time* of tlie death of the 
said %1acub wholly omitted and refused so to do, and on 
the contraiy tlieteof, afterwards, to wit, on the IStli 
lUiy of 3L/V, 1818, at, &c. by bis certain deed, sealed 
with his seal, duly renouuccil the execution thereof; 
and afterw'ards, on the 19th May, in the year last 
atoresaid, by his certain other deed, the date whereof is 
the same day and year last aforesaid, absolutely dis¬ 
claimed and renounced all and singular the estate and 
estates, trusts, powers, and authorities by the said will 


A deviMse in 
fee may !iy 
deed, without 
matter of re¬ 
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devised) limited, created, or declared; and the said //a;- 
riet Anne, Joseph, and the plaiiitiili a(lerwards, on the 
25th of June, in the year last aloresaid, duly proveil 
the said will, and took upon themselves tlie burthen of 
the execution thereof; and tlie plaintiff, afterwards, 
on the day and year last aforesaid, assented to the said 
devise and bocjuest of tlie said re&itlue of the said re¬ 
version to him the said plaintiff in the said will con- 
ulned, whereupon he became and was continually from 
tbenc^orth, until and at the several times thereinafter 
iii«ntkuicd, remained and continued seised and pos¬ 
sessed of the revision-of and in, the said residue of the 
said ileuHsed ^reniises; that is to aay, seised of such 
reversion cC and in divers jpirts of such residue in his 
demesne, as of fee, and possessed of such reversion of 
and in the other parts of such residue, for the residue of 
divers of the said long terms of years, then and still 
to come and unexpired. The declaration contained 
breaches of covenant, &c,. General demurrer and 
joinder. The case was argued by 


Manning, in support of the demurrer. The legal 
estate in these premises was, by virtue of this devise, 
in Tawmou and Xoc^joindy. Generuily speaking, au 
estate of freehold camn^ pass unless the change of 
possession be noted by ^t^eiy of seisin, or matter of 
record; at common law there was no exception to this 
rule: by custom, indeed, or by virtue of the statute of 
WiUs (82 H, S. f. 1.) an estate may pass by devise, 
without livery of seisin. In that case the estate (>asse$ 
immediately on the death of the testator, to the devisee. 
In Co. Litt, 111. a., it is said, “ that hi the case of a 
devise by will of' knds, whereof tlie devisor is seised in 
fee, the freehold or interest in law is in the devisee 
» < before 
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liefore lie doth enterand if tlie freehold be in the 
devisee, it cannot be divested except by matter of re¬ 
cord. And in Shepjjard’s Touchstone, 285., it is laid 
down, with respect to feoffments, gifts, grants, and 
leases, that they may be avoided by the disagreement of 
the party to whom they are made; and if it be a lease 
for years that is made, he may waive and avoid that by 
word of mouth, in tlie country, as well as a gift of 
goods, or an obligation delivered to his use; but if it 
be an estate of freehold, that is made by feoffment, it 
seems he cannot waive and avoid that but in a court 
of record. Brolc. Ahr, tit. Joint-tenants, Plac. 57., and 
Butler and Baker's case {a), are authorities to the 
same effect. It may, therefore, be laid down as a ge¬ 
neral proposition, that where a fee is devised to one, 
the estate remains in the devisee till he has disclaimed 
in a court of record. Where the estate is devised to 
two, and one enters, the estate remains in both till one 
tlisclaims in a court of record. The decision relied on 
in support of a contrary practice are all resolvible into 
cases falling within 21 H.S. c. 4-., or cases in which the 
freehold was not in question. In the first class, the 
principal case, upon the authority of which this modern 
innovation has been introduced, is that of Bonifaut v. 
»SVr Richard Greenfield, {b) There, a sale by three out 
of four executors, w'ho were also devisees for sale, was 
adjudged to be good, “ either by the common law', or 
by the statute of 21 jFjT. 8.; for w'hen he deviseth the 
land to tour to sell, &c., and afterwards makes them 
his executors, this doth tantamount, as if at the first he 
had devised that such his executors should sell; and 
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in siicli a case, at the common law, the sale bv three* 
the fourth refusing, was good ; Jor ihetf three may ])er- 
Jorm the \eiU withaut the fourth ; but the statute maketh 
it clear.” What, therefore, is hero said with regard to 
the common law, applies only to executors being also 
devisees; and this casSc, thus explained, agrees with 
Co. Lift. 113. a. lla'wkms v. Kemp (a) and Denn 
V. Judge (/->), are authorities which merely recognize 
the case of Bonifaut v. Greenfield. At the head of 
the second class of cases stands Sir W. Smith v. 
Wheeler {r)y and great stress is laid on the judgment 
of Lord Hule there. But all that is said with reference 


to the point, is this, “ Croohei?, a good lessor; for the 
other trustee’s disagreement makes the estate wholly 
his.” In the first ])hice, it may be observed, that Lord 
Hale docs not slate in Avhat manner the disagreement 
was to be cvideticed. But what is more important, is, 
that there the estate to which the other trustee disagrewl 
was merely a term for eighty years. Doe v. Peach {d\ is 
an authority to shew, tjial the Court is not precluded 
from recurring to legal principle by any practice which 
may have cre}>t in amongst conveyancers. {^Ahhoit C. J. 
Must the disclaimer, in a couit of record, be u})on 
action brought?] It is not clear in what form the 
disclaimer was entered, but as there arc ancient en¬ 
tries of claim under fines, there seems no objection to 


an entry of a disclaimer in like manner; but sup¬ 
posing that tfierc could be no disclaimer, except after 
action brought, that state of things coidd impose no 
hardship on the devisee or grantee, as it is impossi¬ 
ble to suppose a case in which he would sustain any 
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ngainst 
TlC'KElL. 

Boiflif, contrsi. Tlie wliole legal estate had vested 
ill the plaintiff', in consequence of one of the devisees 
having disclaimed by deed, for admitting that the 
estate passed by the devise to both, one lias released 
liis interest. \\\ HhepimriV$, Touvh&tone^ .SI8., it is laid 
down, that a l elcase may be by the words “ dedi con- 
cessi renuneiavi,” and it appears upon this record, that 
one of the devisees has released his interest by the 
term last mentioned, and then the whole legal interest 
vested in the plaintiff'; but, secondly. Loch never had 
any legal estate in these premises, because no estate 
could pass to him, until he assented to the devise. 

ITpon that point, Thomson Lrach {a) is a decisive 
authority. The question there was, whether an estate 
passed to a surrenderee before he accepted the sur¬ 
render. 'I’ll roe of the judges were of opinion that it 
did not pass until such acceptance. J’eniris J. was of 
opinion, that it vested in the surrenderee immediately. 

The ground of his judgment was, that the assent o 
the party who takes is to be imjilicd in all convey¬ 
ances, because there is a strong intendment of law, 
that it is for a person’s benefit to take, and no man 
can be supposed to be unwilling to do that which is 
for his own advantage. 'I'hat learnetl judge clearly 
lliought that no estate could jiass to a party w’ithout 
his assent express or iinjilied, and in page 20C. ho 
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legal injury in consequence of a damnosa hmreditas 
having been forced upon him, without his having the 
opportunity of questioning his liability to such damni¬ 
fication in a court of record. 


(a) e T’entris, 19S. 

1 ) 2 


says, 
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says, that a man cannot have an estate put into him in 
spite of his teeth ; that case, therefore, is an authority 
to shew that an estate cannot j)ass to a surrenderee 
witliout his assent, and the principle is applicable to all 
other conveyances as well as to a devise. Now it appears 
upon this record, Uiat one of the devisees never did 
assent to the bequest, and it follows, of course, that the 
legal interest never vested in him, but that it vested 
entirely in the plaintiff. 


Abbott C. J. The law certainly is not so absurd as 
to force a man to take an estate against his will. 
Prima facie, every estate, whether given by will or 
otherwise, is supposed to be beneficial to the party 
to whom it is so given. Of that, however, he is the best 
judge, and if it turn out that the party to whom the 
gift is made docs not consider it beneficial, the law will 
certainly, by some mode or other, allow him to re¬ 
nounce or refuse the gift. The question here is, in 
what mode that refusal is to be made. In this case the 
renunciation has been by deed under the hand and 
seal of the party. It has been argued, however, that 
nothing short of renunciation or disclaimer in a court 
of record will avoid the devise; and if there had been 
any distinct authority to that effect, we should have 
been bound to give due weight to such authority. 
It does not seem to me, however, that the cases have 
gone tlie length of deciding, that the renunciation must 
take place in a court of record. The learned counsel 
has not been able to suggest any mode by which the 
devisee could have disclaimed in a court of record, and 
certairtly it could not be done, unless some other pen^ 
son had thought fit to cite him, there to receive his 

dis- 



IN Ttt* SixTitTH Year or GEORGE III. 

disclaimer; and if the estate were damnosa hereditas, 
that would not be likely to happen. It might, there¬ 
fore, in some instances, be a matter of difficulty to 
make a disclaimer in a court of record- The case of 
Thomson v. lucach seems to me to be a strong authority 
to shew, that that is not necessary. Three of the Judges 
there held, that an estate did not })ass by surrender to 
the surrenderee till he expressly accepted it. Mr. 
Justice Ventris differed, and held that it passed imme¬ 
diately, liable to be divested by the dissent of the sur¬ 
renderee. His judgment is, however, wholly founded 
on this, that a party to whom an estate is given, must 
be taken to give an implied assent to that which ts for 
his benefit, till the contrary appears. That learned 
judge expressly states, that a man “ cannot have an 
estate put into him in spite of his teeth.” I concur in 
that opinion, and think that the renunciation here 
having been by deed under the hand and seal of the 
(Nuty, must have the efiect of making the devise with 
respect to him null and void, and, consequently, that 
there must be judgment for the plaintiff 

Bayley J. 1 am of the same opinion. There are 
niiuiy instances in which a devise to a party might subject 
him to great inconvenience, as for instance, a devise of 
an estate clothetl with trusts. And as in such a case, a 
party cannot be forced to be a trustee, it would be ab¬ 
surd that the estate should be in him and remain in him, 
until he can prevail upon some pei*son to institute certain 
legal proceedings under which he is to disclaim in a court 
of justice ? The gootl sense of the thing is quite the other 
way; the law indeed presumes, that the estate devised 
will be beneficial to the devisee, and that lie will accept of 
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it, until there is proof to the contrary. Here is a renun¬ 
ciation by a inost solemn act, viz. by deed; and by that 
he has said, that he did not choose to accept that which 
is devised to him. It seems to me, that the effect of 
that is, that the estate never was in him at all. For 
I consider the devise to be nothing more than an oiler 
which the devisee may accept or refuse, and if he re¬ 
fuses, he is in the same situation as if the offer never 
had been made; and tliat being so, I am of opinion, 
that the disclaimer, in this case, was sulHcicnt, and that 
there ought to be judgment for the plaintiff 

Holroyd J. I think that an estate cannot be forced 
on a man. A devise, however, being prima facie for 
the devisee’s benefit, he is supposed to assent to it, until 
he does some act to shew his dissent. 'J'lie law pre¬ 
sumes that he will assent until the contrary be 
proved; wdien the contrary, however, is proved, it shews 
that he never did assent to the devise, and, conse¬ 
quently, that the esUite never was in him. I cannot 
think that it is necessary for a parly to go through the 
form of disclaiming in a court of rccortl, nor that he 
should bo at the trouble or expense of executing a 
deed to shew, that he did not assent to the devise. 
Unless some strong authority were shown to that effect, 
I cannot think that the law rccjuircs either of these 
forms. I am confirmed in that opinion by the case of 
Bonifaut v. Cxrccnfiehl. (a) There the devise was to 
four executors: one of the executors refused to take 
out administration of the will, and it was objected, 
that the sale was not good ; to which it was answered. 


that 
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that as it was devised unto him for the intent to sell, 
if he refused to sell he refused to take the estate, and 
so that it was unnecessary that he hhould join in the 
sale; the Court, how'ever, held the sale good, although 
.the devisee had not renounced the estate either by 
matter of record or by deed. It seems to me, there¬ 
fore, both upon the reason of the thing and the autho¬ 
rity of this case, that the disclaimer need not be either 
by matter of record or by deed. In this case, however, 
the party has disclaimed by deed, which, in my opinion, 
is sufficient. The whole legal estate, therefore, is 
vested in the plaintiff; and, consequently, he is en¬ 
titled to the judgment of the Court. 

Best J. 1 am entirely of the same opinion. Al¬ 
though an estate is generally benehcial to tlie devisee, 
yet estates are often devised to })crsnns as trustees for 
others. Now, if the only mode by which such trusts 
could have been renounced, was by disclaimer in a 
court of record, innumerable instances must have oc¬ 
curred : none, however, have been cited; and that 
affords the strongest argument against the necessity of 
having recourse to such a mode of proceeding. It 
seems to be contrary to common sense to say, that an 
estate should vest in a man not assenting to it: there 
must be the assent of the partjs befi)ro any interest in 
the property can pass to him. It is stated in the 
declaration, that this party has, by his solemn deed, 
expressed his dissent, and renounced the estate devised* 
by the will. It appears to me, therefore, that no inter¬ 
est ever vested in him ; and, therefore, there is nothing 
more to be done for the purpose of giving the sole pro¬ 
perty to the plaintiff. 

D 4 
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Mannhig then urged, that the plaintift* had not con¬ 
veyed to himself a good title to the lands, in which the 
testator had only a leasehold interest. U he plaintiff now 
claims as personal representative of the testator; and 
the declaration states, that he, being one of several 
executors, assented to the bequest to himself. In 
Com* Dig, tit. Administratimti C 8., it is said, “ If the 
devise be to one executor he may* take, by his own 
assent, without the other.” For which, the reference is 
to I iZo/. G18. 1.41.1 but Rolle himself refers to 
84. (Brovingre*s case, T. IITI.4. fo. 83, 84. 
pi. 31.) in which the only point decided was, that a 
l^atee, who is named one of the executors, by taking 
the property bequeatht'd to him is estopped from saying 
that he never administered. He also referred to 
T. 5 H. 7. fo. 5. pi. 5. 


Per Curiam. One co-executor may release a debt, 
and do other acts, without his companion, and he may 
therefore assent to a befjuest to himself. 

Judgment for plaintifl'. 


Saturday, The ApOTHECAurEs* Company against 

^^avember (ith. 

WAUBUItTON.(rt) 


mefeadc*. I'^EBT for penalties, under 55 G. 3. e. 194. s.20. 

fendant was , 

sued for a pen- The dceiarution stated, that defendant, not then 

s^gI'^s^c. 194 . being a person who, on the 1st Atigust, 1815, or at any 

s.SO., and con¬ 
tended that be was within die exception, as having, prior to August 1.1 HI 5, actually practised 
as an apothecary; Held, that it was proper, in summing up to thy jury, for Uie Judge to refer 
to the 5tb section of the act, as describing the duty of an apotliccary to be to make up the 
prescriptions of physicians ; and it ap|)earing that Uie defendant never had, or could have 
done so, prior to August 1. 1H15, that such total incapacity was cogent evidence to be left 
to the jury, and that they did right to find that he had never practised as an nftolhccary, 
although, in fact, he had on many occasions administered medicines to various patients 
prior to ^t period. 

(a) This case was argued at Serjeanti Inn, 


time 
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time theretofore, was actually practising as an apotlie- 
cary, did, on, &c., act and practise as an apothecary 
in England^ to wit, at, &c., by then and there, 
as such apothecary, attending and advising, and fur- 
^shing and supplying medicines to one Owen Benyon, 
without having obtained such certificate as by the said 
act is directed, whereby, &c. The cause was tried at 
the last Steam'd Spring assizes, before Gairow B., 
when it was admitted that tlic defendant had so acted, 
with Inspect to Benyon^ as to subject himself to the 
penalty of 20/. imposed by the act. But it was con¬ 
tended, that he came within the 20th section, as having 
actually practised as an apothecary before 1st Avr- 
gusty 1815. The evidence on this subject was, that 
long previous to that period the defendant had attended 
many persons (several of whom were called), in differ¬ 
ent complaints, and had administered medicines to 
them; but it appeared that he was unable, previously 
to the 1st Augusty 1815, to make up a physician’s pre¬ 
scription, the evidence being, that in 1817 having then 
received some instructions in Latin, he was just able 
to do so. There was also contradictory evidence, as to 
the defendant’s having practised independently of his 
father, previously to August 1st, ISla. The defendant’s 
father, by whom, as it was said, he had been educated, 
being called as a witness, displayed extreme igno¬ 
rance, being wholly unable even to spell English words, 
or to read a physician’s prescription. He had practised 
principally as a farrier ; but had ali»o attended human 
patients, and stated in cross-examination, that he was 
ignorant of the relative proportions of weights or 
measures, having been in the habit of ascertaining 
quantities “ by hand.” The learned Judge, after ob¬ 
serving on the contradictory evidence, referred the 

jury 
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jury to the 5th section of tlie act, in which it was stated 
to be the duty of an apothecary to prepare such medi¬ 
cines as may be directed for the sick by a physician law¬ 
fully licensed; and told them, that tis it appeared that 
up to the 1st Augusty 1815, the defendant never had or 
could have so done, they ought to take that clause of 
the act into their consideration, in determining w'hetlier 
he w'as within the exception in the 20th section, which 
required that he should be actually and bona fide prac¬ 
tising as an apothecary previous to that period* The 
jury found a verdict for the plaintiffs. Pulln-y , in last 
Paster term, obtained a rule nisi for a new trial, on the 
ground that the learned Judge had misdirected the 
jury, in referring them to the 5th section of the 55 G. 3. 
c. 194. 

Campbell and Gofiso shewed cause. They contended, 
that the question was properly left to the jury. In or¬ 
der to practise as an apothecary, a party must be 
capable of executing the whole of an apothecary's duty, 
although perhaps not with exactness and skill; but 
here there is a total incapacity, as to one part of his 
duty, which is considered by the legislature as the most 
important. There is, therefore, no ground for disturb¬ 
ing this verdict. 

Jervis, Puller, and T^xiss, contra. The learned 
Judge misdirected the jury, in referring them to the 
5th section of the act; for the exception has no refer¬ 
ence to the quantum of knowledge possessed by a 
defendant, but only to the fact of his having practised; 
and if the direction was correct, it would follow, that 
every person who did not possess complete skill as an 
apothecary would be subject to the penalty. The 

legislature 
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legislature itself, in the 7th section, recognises that 
there were ignorant persons then in practice; but think¬ 
ing, no doubt, that that was an evil which time would 
cure, they did not take away their existing rights, 
but only provided, that in future no such persons 
should be permitted to practise. The only ques¬ 
tion, therefore, which ought to have been left to the 
jury M’as, whether in fact this defendant had adminis¬ 
tered medicine as an apothecary previously to Au¬ 
gust 1st, 1B15, and no reference should have been made 
to the 5th section. Besides, the apothecary there men¬ 
tioned is one who has obtained his certificate; that 
section, therefore, was wholly inapplicable. They also 
referred to JVogan v. Somaville. (a) 

Abbott C. J. I am of opinion, that in this case the 
direction of the learned Judge was correct, and that the 
conclusion to which the jury have come was also correct. 
The point to be decided was, whether, previously to the 
1st August, 1H15, the defendant had actually practised 
as an apothecary. Now, to decide that question, we 
must previously determine w’hat is the meaning of the 
words, “ practise as an apothecary.” In order to 
ascertain that, it was perfectly natural and proper to 
look into other parts of the act itself, in order to ascer¬ 
tain the sense in which the legislature had used those 
words. Now, that is what wras done by the learned 
Judge upon the present occasion ; for he called the 
attention of the jury to the 5th section, where it is ma¬ 
nifest that the legislature have considered it as a part, 
and a most important part, of the duty of an apothecary, 

(a) 7 TautU. 401. I Meorr, 102. 

to 
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to make up the prescripticms of physicians. Tliat 
being so, can it be said that this defendant practised as 
an apothecary on or before August 1st, 1815, when he 
never did nor professed to do, nor, as it appears, could 
have done this important part of his duty, previously to 
that period. I tliink, therefore, that the jury formed 
a right conclusion from the evidence. It docs not 
appear, that in this case, the Judge left any (jucstioit 
to the jury, as to the degree of skill which the defend¬ 
ant possessed; but he left it to them to determine, 
whether his ignorance, which was proved, was not 
cogent evidence, from which they ought to conclude 
that he had never actually and bon& fide practised as 
an apothecary at all. Now, as it appeared that he 
could not have read the language in which prescriptions 
are usually written, and even if the prescription had 
been in English, that he w'as not acejuaintod with the 
characters used to denote the different weights, &c., I 
tliink that this was cogent evidence for their consider¬ 
ation, and that the direction of the learned Judge was 
right. 

Baylev J. The object of the legislature, in this tu t 
of parliament, was to jirevent persons from commencing 
the business of an apothecary, without having obtained 
a certificate from the court of examiners of tlic Apothe¬ 
caries’ Company; but they did not mean to interfere 
with those persons who had been, prior to the 1st of 
August, 1815, in the habit of practising as apothccaiies, 
whatever mi^t be the degree of skill which those per¬ 
sons possessed. The mere act, however, of adminis¬ 
tering medicines will not be enough of itself to justify 
the conclusion, that a person so acting practises as an 

4 apotlic- 
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apothecary. In order to ascertain what these words 
mean, we cannot do better than look at the different 
clauses of the act; and 1 think, therefore, that the 
learned Judge was quite right in drawing^the attention 
of the ju.-y to the 5th section. It certainly was not a 
question for the jury to determino^ whether the defend¬ 
ant possessed competent skill; for the only question was, 
whether he had practised as an apothecary. Now, it 
appears that the defendant had followed his father’s 
steps, and his father had been principally a farrier. It 
is true, that he also administered medicine to the 
human species; but the mere occasional administering 
of such medicines, where it is not the principal and 
main business, will not be enough. Now, in the 5th 
section, the legislature have described part of the duty 
of an apothecary, and the defendant has not proved, as 
he easily might have done if the fact had been so, that 
he ever did or could perform that part of his duty: 
indeed, the contrary is proved. Now, the fact of his 
utter incapacity to do this, afforded strong evidence to 
shew that the defendant never did, prior to the 1 st Au~ 
gust, 1815, actually and bona fide practise as an 
apothecary. I can see, therefore, no objection either 
to die direction of the learned Judge, t)r to the verdict 
of the jury. 

Holboyd J. In this case it was admitted as a fact 
at the trial, that the defendant had pi-actised so as to 
be liable to the penalty contained in tlie 20th section, 
unless he was protected by the exception, as being a 
person who had practised as an apothecary, prior to 
August 1st, 1815. Now the onus probandi lay upon 
him to shew that; and it appears that the Judge, in 
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1819. directing the jury, referred them to the fifth section of 
^ , the act. I think that he was right in so doiiifr, for 

Apothecaries ^ ^ 

Company when the jury had to consider wliat it was to jiractise 
against 

Warburto.v. as an apothecary, it w'as surely right for them to know' 
what were the duties of an apothecary. Now it was 
proved, that in 1817 this person was just able to make 
up a physician’s prescription, and the jury might there¬ 
fore properly infer, that prior to tlmt period lie was 
utterly incapable, and had never even jirofessed to do 
it; and if so, they might lawfully conclude, that he 
had never actually practised as an apotheracy. The 
cases of defective skill and partial incapacity are very 
different, and may, perhaps, be within the protection 
of the act; hut here there is a total incapacity : and I 
think, therefore, that there arc no grounds for setting 
aside this verdict. 

Best J. 1 fully concur in the opinions which have 
already been delivered by the Court, and I think this a 
case of great importance; for it is the duty of the 
Court to protect, as far as they can, persons in the 
low'cr classes of life from the ignorance of these pre¬ 
tenders to medicine. The only question is, whether 
there has been any misdirection on the part of the 
learned Judge. I think there was not. He only re¬ 
ferred the jury to the 5th section, in which the legis¬ 
lature have described what the duty of an apothecary 
is, in order to assist them in forming their conclusion, 
whether this defendant had practised as an apothecary 
or not. Now' I am of opinion, that if he had not, prior 
to the time mentioned in the act, practised to the full 
extent of that description, he caruiot be considered as 
having practised as an apothecary. Formerly, 1 lie- 

6 lieve, 
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lieve, the only duty of au apothecary was, to make up 
the prescriptions of physicians. In more modern times, 
however, they liave been in the habit of attending 
patients, and administering medicines upon their own 
judgment. But still it has always continued to be a 
most important branch of their duty, to make up the 
prescriptions of others. Of this part of his duty the 
defendant, it appears, was, prior to the 1st August^ 
1815, w holly incapable. And it seems to me, that we 
might as w ell say, that a person who had served notices 
in a few cases had practised as an attorney, as that this 
defendant had, under the circumstances here stated, 
jjractised as an apothecary. I therefore see no grounds 
for disturbing tlie present verdict. 

Rule discharged. 

D 


Burrell against Jones and Anotlier. (a) 

cause was referred, by order of nisi prius, to 
an arbitrator, who ordered the verdict to be 
entered for the plaintiff for 801/. 16s, 9d.: but to 
enable the })arties to take the opinion of the Court 
whether the action could be maintained against the 
tlefendants personally, he stated the following facts for 
the opinion of the Court, and he awarded, that if 
the Court should be of opinion that the action was 
maintainable, the award should stand; but if the 
Court should be of opinion that the action was not 
maintainable, a nonsuit or verdict should be entered 
for the defendant, as the Court should direct. 


'I'he 


1819. 


AroTHXCAKIEil’ 

Company 

against 

WARBUBTOIf. 


Saturday, 
NovembiT 6tb, 

The solicitor of 
the assignees of 
a bankrupt 
tenant, upon 
sviiose liiiuls a 
distress liad 
been put by the 
landlord, gave 
the following 
written under¬ 
taking : “ We, 
as solicitors to 
the as'ignees, 
undertake to 
pay to the latid- 
loi^ his rent, 
provided it do 
not exceed the 
value of tlie 
cfl'ects distrain¬ 
ed . Held, thej 
w ere personally 
liable. 


(a) 'Hiis vase was argued at Srrjeants’ In 
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The plaintilF having let an estate callwl GlynUijga^, 
to one John IJoyd Jones, and there being a considerable 
arrcar of rent due, on or about the 19th Febnmty, 
1817, he caused a distress to be made for such rent, and 
whilst his bailiff was in possession, the defendants, who 
w'fere the solicitors of the assignees of the tenant, 
against whom a commission of bankrupt had issued, 
applied to the plaintiiTs agent, Mr. John Houston, to 
deliver up the distress, and transmitted to him the 
following undertaking, signed by them the defendants. 

“ We, as solicitors of Thomas Mostijn Edwards, John 
Heaton, and John Poroell Foulkes, esquires, assignees of 
the estate and effects oi' John IJLoxfd Jones, against wdiom 
a commission of bankrujit has been awarded, do hereby 
undertake to pay the I Ion. P. li. D. Burrell, such 
rent as shall appear tine to him from the said J. L. 
Jones, for the occupation of Glynllygwij farm, within 
six w'ceks from the date hereof, provided such rent 
does not exceed the value of the effects distrained.” 
Upon the delivery of the undertaking to Houston, he 
signed the follow ing indorsement upon it. “ To the 
within named T'. Mosfi/n Edwards, John Heaton, and 
John Poxell Foulkes, esquires, &c. On behalf of the 
Hon. P. R. D. BuiTell ; I do hereby consent and agree 
to abandon the distress made on the goods, cattle, and 
chattels now being on Gli/nllygwij farm, and to with¬ 
draw from thence the bailiff whom I have placcxl in 
possession thereof^ in consideration of the within under¬ 
taking, for payment of the rent thereof, on a condition 
which I accept of and agree to. 24th February, 1817.'’ 
The bailiff was accordingly withdrawn, and the goods, 
valued at .101/. 16s. 9d., were afterwards sold by the 
assignees. At the trial, tind also on the reference, it 


was 
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was contended, that the action should have been brought 
against the assignees and not against the defendants. 
If the Court should be of opinion that the defendants 
had made tliemselves persojially liable, the award was 
was to stand for the sum of 301/. 16^. 9d. 


181 .;. 


BcBnELL 

against 

JONEit. 


Ilcadtr^ for the plaintiflT, was stopped by the Court. 


Dr.'tman, contra. The defendants contracted merely 
on the part of the assignees; they expressly state, that 
they coiitractrcl as solicitors, which is expressive of the 
term agejit. Now, wliore the party contracting is known 
to he .! mere agent, he is not personally responsible, 
and In* cited Mncbraih v. Hahhmaiid [a\ Jluuii'it v. 
Morn.'i. {b) Besides, here the }>laintiff’s agent himself 
has treated this as a contract with the assignees, and 
not with the defendants. 


Arboit C. J. I am of opinion, that the expression 
used in this undertaking, “ we, as solicitors,” binds 
tiiosc w'ho personally signed it. Many persons will deal 
with solicitors and professional men (from the confidence 
they have in their known character and situation in life), 
who will not deal with an unknow’n client. It would be 
preventing much of the ordinary business of life, if we 
weretohold, that a solicitor enteringinto such a contract 
as this did not make himself personally responsible. It 
is for him to consider the probable effect of such an in¬ 
strument before he signs it. In this instance, the defeneV* 
ants, for their own security, ought when the goods were 
sold to have had the proceeds placed in their own 
hands, in order to pay the plaintiff. The case of Mac- 


(a) i T. R. I7tf. 

Vol. IIL 


beat^ 


E 


2 Taunt. 374. 
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1819. 


Bt’RRXLI. 

JONK!>. 


v. Haldimand stands on a very different principle. 
There the contract was ^^ith a known agent of govern¬ 
ment, for stores furnished for the public use, and there 
was no personal undertaking on his part; and that case 
has been followed by others to the same effect. In, 
AjypJeion v. Binks (^/) it was held, that one who cove¬ 
nanted for himself, his heirs, executors, &c., for the act 
of another, was personally bound by his covenant, al - 
thoiigli he described himself in the deed as covenanting 
for and on the part and behalf of such other person. 
That case is very like the present, and, upon the whole, 
I am of opinion, that by the language of this instru¬ 
ment, the del’endants made themselves personally rt^- 
sponsiblo, and that the verdict ought therefore to 
stand. 


Bayley J. 1 am of the same opinion. It is clear, 
tliat an agent may so contract as to make himself per¬ 
sonally liable, and I tliink that the words here used, 
“ we undertake,” are sufficient to place the defendants 
in that situation. The language of an instruaient 
is to be taken most strongly against the parly using 
it. Now when the defendants iistnl the words, “ we 
undertake to pay,” they in effect say, that they are 
the persons to whom the other party is to hx)k for pay¬ 
ment. 

IloLROYD J. 1 am of the same opinion. The defend- 
iuits, in this instrunjenf, have used the words, “ we un¬ 
dertake to pay.” Those words, tliercfore, are to be taken 
most strongly against themselves; and that being so, I 
am of opinion that the defendants are personally liable. 


lu J JCiisi- Mo. 


If 
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If they are not, nobody is bound by this undertaking; 
for it is perfectly clear, that the assignees are not 
bound. The import of the instrument is, not that 
the assignees undertake, through the medium of the 
defendants, as their solicitors, but that they the defend¬ 
ants themselves, as solicitors, undertake. Now, strictly 
speaking, they cannot undertake merely in their cha¬ 
racter of solicitors ; they have no power, as scdicitors, 
to pledge the credit of their clients; consequently, they 
could not, as solicitors, bind the assignees. It is very 
intelligible, however, that being solicitors to the as¬ 
signees under the commission, the defendants should 
personally undertake to pay the rent out of the value of 
the goods, provided that rent did not exceed the value 
of the effects distrained, and I think that must be taken 
to be the effect of the undertaking, and, therefore, that 
the verdict ought to stand. 


^ 1 . 


Bokaeu, 

againtt 


Rest J. I am of the same opinion. I think, that 
by this instrument, the defendants are personally bound. 
'^The terra, “ as solicitors,” is merely descriptive of the 
character they fill, and which has induced them to un¬ 
dertake. In the case of Appleton v. Binks, the defend¬ 
ant undertook for and on behalf of another, yet he 
was held to be personally bound by the covenant; that 
case was by deed, and therefore was much stronger 
than the present. 

Judgment for the plaintiff. 


E 2 
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Saturdaif, 
Nititambtr 6tii. 


An action at 
law is not main, 
tainablc upon a 
decree of a 
court of equity, 
for a specific 
sum of money 
founded on 
equitable con¬ 
siderations 
only; and 
therefore, where 
a bill was filed 
for die specific 
performance of 
an agreement 
for the purchase 
of an estate, and 
the decree was 
for payment of 
interest on the 
purchase-mo¬ 
ney and costs: 
Held, that no 
acdon at law 
was muntain- 
ablc to recover 
such interest 
and costa. 


Carpenter and Another, Executors, against 
Thornton, (a) 

'JpHE declaration stated, that J. Norris exhibited his 
bill against the defendant in Chancery, for the 
specific performance of an agreement entered into by 
the defendant with J, Norris, for the purchase of an 
estate; and such proceedings were had, that afterwards, 
in the life-time of Norris, by a certain decree made in 
the said cause by the Vice-Chancellor, it was declared, 
that the said agreement ought to be specifically per¬ 
formed ; and it was ordered, amongst other things, that 
it should be referred to Mr. Campbell, one of the 
Masters of the Court, to compute interest after the rate 
of 5 per cent, per annum, on tlie sum of 5500/., the 
residue of the purchase-money, from the 3d day of 
May, 1812, and to tax the said J, Norris his costs of 
that suit. The declaration then stated the death of 
Norris, and that the plaintiffs, as his executors, proved 
the will, and exhibited their bill of reviver against the 
defendant in Chancery; and that by a decree of the 
\ ice-Chancellor the suit was revived; and that such 
proceedings were thereupon had, that on the Uth 
January, 1815, by an order of the Vice-Chancellor, 
after reciting the aforesaid decree, and that there was 
then standing, in the name of the accountant-general, in 
trust in the said cause, bank 3 per cent, annuities to the 
amount of 8133/. H. 10//.; and that there was then re- 


(a) This case was argued at Srtjrants run 


maining 
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maining in the bank, in cash, 219/. lOd,, which the- 1819* 
plaintiffs were desirous of having transferred, and paid to —— 

them m part discharge of the principal, interest, and againu 
costs due to them in the cause; and that it was prayed Tao^iiTOK. 

that the accountant-general might be directed to trans¬ 
fer the same into the names of the plaintiff's, in part 
discharge of the principal, interest, and costs, directed 
to be paid to J. Norris, in the original cause, by tlie 
aforesaid decree, the plaintiffs thereby offering, on such 
transfer being made, to deliver up to the defendant 
the conveyance of the estate, with the title-deeds; it 
was ordered that the said sums of money should be 
transferred to the plaintiffs, according to their prayer, 
and upon the terms therein mentioned. The declaration 
then stated, that on the 3d of Avgust, 1815, the Master, 
by his report, computed the interest on 5500/. from 
3d 1812, to 4th January, 1815, to be a certain 
sum therein mentioned; and that he had taxed the costs 
in the suit at a certain other sum, as by the said report, 
amongst other things, would app^r; which said report 
was afterwards confirmed by the Vice-Chancellor, df 
all which premises the defendant had notice. It then 
averred, that the decree was still in force, and that the 
plaintiffs had not obtained any execution or satisfaction 
thereon, but that the money thereby ordered to be paid 
was still wholly due and unpaid, whereby an action 
hath accrued to the plaintiff's, as executors, to demand 
the sum awarded for interest and costs. To this de¬ 
claration there was a general demurrer. The case was 
now argued by 

BamewaU, in support of the demurrer. There is no 
instance of an action having been brought upon a 

£ 3 decree 
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1819. 

CAHMeWTCR 

against 

Tw^umst. 


decree of a court of e(|iiity, having the power to enforct; 
its decrees in this country. In Sadia- v. Eobim («)* 
Lord EMcnbarough intimated) that a court law would 
give effect to a decree of a exjurt of equity; but that wa>* 
the decree' of a colonial court, which had no power to 
enforce its decrees in this country; and it apjxjurcd, 
besides, to have been a bill for an account which might 
be the subject of a claim in a court of law. The Court 
liieti called upon 


Seluyiif contra. Tliis is certainly a novel action; 
and if the argument of novelty w'ere to prevail, it would 
be decisive. That ground of argument, Itowever, was 
taken on former occasions, and considered as of little 
weight, especially by Pratt C. J., in Chapman v. 
PickengiU. {b) The principle on which the action of 
debt k founded is suificient to maintain the present 
action. It is clear, from the authorities, that del3t 
would lie, although there be only an iinplicil contract. 
As if a man be found in arrear upon account. 
1 Eol. 598. 1,47. So, though the account be made 
before* auditors. Co?u. Dig. tit. Debt. A 9. So, debt 
lies upon an award. Upon the same principle, debt 
will lie in this case. A court of competent jurisdiction 
having, by its judgment, ascertained a sum of money to 
be due from the defendant to^the plaintifls, that raises 
an obligation on the part of the defendant to pay, and 
thence the law implies a contract. Here die atljudi- 
cation of the Court of Equity was dual, for the Mustei'*s 
report had been confirmed by tlic Vice-Chancellor; and. 


(a) 1 Campb. ‘J55, 


{b) 2 ff'tis. l‘lo. 
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on that ground, this case is distinguishable from 
Efnersori v. Lashky (a), and Fry v. Malcolm (Z>), where 
it was holden that actions could not bo maintained on a 
mere interlocutory ortler. A decree of a court of equity 
. stands in the same degree as a judgment at law, in the 
administration of assets. Morice v. Bank of Eng^ 
land, (c) In Sadler v. Robins^ Lord EUmbormigh seems 
to have been of opinion that such an action was main¬ 
tainable, provided the action were brought upon a final 
adjudication. 

Abrott C. J. It has been su<jf;csted that there is, in 
this case, an implied contract, on the jiart of the defend¬ 
ant, to pay this money to the plaintift, and thei'cfore 
that a court of law ought to entertain this suit; but, 
under tlie special circumstances of tliis case, I am at a 
loss to find any thing like an implied contract. If this 
were merely a bill filed for an account, and, upon the 
balance, a precise sum of money was found to be due, 
which might originally have formed the subject of an 
action at law, a court of law might, perhajis, in that 
case, lend its aid to enforce such a decree. Here, how¬ 
ever, it appears by the declaration, that the testator 
filed his bill against the defendant, for the specific per¬ 
formance of an agreement for the purchase of an estate; 
and that the Vice-Chancellor decreed that the agree¬ 
ment sboulvl be specifically performed, and ordered that 
it should be referred to a Master in Chancery to com¬ 
pute interest on the sum of .'>500/., the residue of the 
purchase-money, and to tax the plaintiff’s costs, I 
suppose this was founded on the supposition, that the 


86 

1810. 


CAnrraxYaR. 

agtiimt 


(a) 2 if. Bt. 24S. 

(r) 4 liro.P. C.3B7. folio edition. 


(A) -I Taun^. 705. 
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1819. 

CARrtNTER 

against 

Tuoasiov. 


purchaser was in possession. The declaration, after 
stating the death of the testator, stated that the plaintiffs, 
as his executors, revived the suit, and that the Vice- 
Chancellor, on their petition, had ordered a sum stand¬ 
ing in the name of the accountant-general to he- 
transferrcil to the plaintiffs, in payment of the purchase- 
money ; and then stated the report of the Master, by 
which a sum was found to be due to the plaintiffs for 
interest on the residue of the purchase-money, and a 
further sum for costs, and that the Vice-Chancellor 
confirmed the report. It appears to me, that the whole 
of this demand for tlic balance of iiitcrc'st and costs, 
arises out of this decree of the Court of Equity; and 
that it had no foundation prior to that decree. Now, I 
cannot say that a man, compclk'd by a court of equity 
against his will to pay a sum of money, impliedly agrees 
to pay the money. There certainly is not any express 
contract. It .seems sufficient for me to say, in this case, 
without laying down any general rule on the subject, 
that the only ground upon which this case has been put 
in argument, viz. that of an implied contract, wholly 
fails; and that being so, tlierc must be judgment for 
the defendant. 


Bayley J. The foundation of the suit in equity, In 
this case, seems to have been an equitable obligation, on 
the part of the defendant, to pay the money. Tliis suit, 
if it can be maintained at all, must be founded upon a 
legal obligation to pay. The decree in equity merely 
ascertains that the defendant is under an equitable obli¬ 
gation to pay: it does not go further, and shew that 
there is any legal obligation. The case of lumerson v. 
iMshly seems to be analogous to this case. There an 

w action 
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CAarKKTXK 

agahut 

Thokhtom. 


Holtioyd J. I am of opinion that this action is not 
maintainable. The decree does not affect to decide 
what was actually due, in point of law, on the balance 
of an account, but it merely directs what is to be paid 
on an equitable consideration. It is said, however, 
that the law will, in such a case, imply a promise to pay. 
In the case of judgments of inferior courts, and courts 
not of record, where the law implies a promise to pay, 
it is to pay a legal debt. Wherever there is a debt at 
law, the Court will presume that the party promises to do 
that which the law requires. When the debt is founded 
upon equitable considerations alone, it may be enforced 
by the authority of the Court which ordered it to be 
paid. The law, in such a case, does Jiot imply a pro¬ 
mise. There is no instance of an action brought on a 
rule of Court for payment of money. The mode of en¬ 
forcing such an order is by attachment, for contempt in 
not obeying the order of the Court. Now, although 
that does not absolutely shew that such an action is not 
maintainable; yet, where no such action has ever been 
maintained, it lies on the party bringing such action to 
state a clear principle on which it is maintainable. In 
references at nisi prius, which are afterwards made rules 
of Court, a verdict is usually taken to secure the pay- 
, ment 
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action was brought to recover a sum directed to be paid 
by an interlocutory order of an inferior court. Al¬ 
though that order produced a moral obligation to pay, 
the Court of Common Pleas decided that it did not 
form any ground for an action at law. It seems to me, 
that in this case the decree, founded only upon an 
equitable obligation, does not furnish any foundation for 
an action at law. 
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iiieiit of the money which may be awarded: unless tliat 
Ik} done, the aw'ard is invariably enforced by attachment. 
In Tvemetdierc v. Trcsillian (a), it is said that upon such 
a rule an action nnglit be maintained. In such cases, 
however, the rule is made with the consent of the par¬ 
ties : and wljen they consent to the rule, tliey consent to 
the submission, and the breach of that submission is the 
foundation of an action. Although the parlies, by en¬ 
tering into the rule, may have subjected themselves to 
the further obligation of obeying the order of Court, 
the neglect of which may be punished by attuchment, 
yet the breach of the submission is the ground of the 
action. Admitting, however, that an action might be 
maintained on a rule of Court made with the consent 
of the parlies, it by no means follow's that an action will 
lie upon a rule of Court obtained in invitum. Such 
an order does not constitute a legal debt, which alone 
the low will imply a promise to pay. This decree of the 
Court of Equity does not, therefore, constitute such a 
debt. It must, therefore, be enforced by the Cfourt 
which made it, and is not the subject of an action 
at law'. 

Best J. The object of this action to enforce a mere 
equitable demand, founded upon an order of Court. 
Now', in /'/y V. Malcolnty the Court of C'ommon I'leas 
w ere of opinion, that an action was not maiutaiiittble 
u}>on an order of Court for the payment of mbney. It 
seems to me, that the principle of that case applies to 
the present, and consequently that there must be judg¬ 
ment for the defendant. 

Judgment for the defendant. 


(fl) l Sid. 452. 
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Cuming against Hill, (a) 


A CTION of covenant on an indenture of apprentice- 
A it 

ship, in the common form, by the master against 
llic father of the apprentice. The breach assigned 
\v;m, iliat the apprentice had absented himself from the 
service. Plea, that the apprentice, at the time of 
making the indenture, was an infant, of the age of 
seventeen years; and that on the 20th October^ 1818, 
lie attained his full age of twenty-one years, until which 
time he faithfully served the plaintiff, according to the 
meaning of the indenture; and after he had attained 
the age of twenty-one years, he, on the 2ist Ociohei^ 
1818, made void the indenture and quitted the service 
of the plaintiff, as it was lawful to do under the statute 
5 ILliz. To this plea there was a general demurrer. 


Abraham, in support of the demurrer, cited Branch 
V. Ewiugtoti (6), and 

Baxjhiy contra, being then called upon by the Court, 
admitted that he could not sujijiort the plea. 


Abbott C. J. 1 am of opinion that the father is 
liable to this action. He covenants that the son shall 
faithftiliy serve; the avoidance of the apprenticeship by 
the son during the term, cannot disdiarge the father’s 
covenant. Tlie indenture of apprenticeship has existed! 
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1819. 


Saturday, 
Nwemher Cth. 


Covep^nt upon 
an indenture of 
apprenticeship, 
by the master 
against tlie fa- 
tlier; breach, 
that the appren¬ 
tice al)sented 
Iiimself from 
the service; 
pica, that the 
son faitlifully 
served till he 
came of age, 
and that he 
tlien avoided 
the indenture: 
Held, that this 
was no answer 
to tlic action. 


(tf) “niis case was argued at Scr}ia7Ut’ lun. 
lb) Dvut. 518. 
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in this form for more than a century, and has been 
in universal use. A construction has been put upon 
the instrument in a court of law, in the case cited from 
Douglas. I do not see any reason to doubt the pro* 
priety of that decision, and 1 think, therefore, upon 
principle as well as upon authority, that the defendant 
is answerable in this action. 

Bayley J. I may bind myself that A. B. shall do 
an act, although it is in his option whether he will do 
it or not. The fath^ here binds himself that the son 
shall serve seven years. It is no answer in an action 
brought against the father, for the breach of that cove¬ 
nant, for him to say, that it was in the option of the 
son whether he would serve or not. If the son does 
not choose to do that which the father covenanted he 
should do, the covenant is then broken, and the father 
is liable. 

Holroyd and Best Js. concurred. 

Judgment for the plaintiffl 


^60 
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Cumins 

against 

Hill. 


Saturday, Green against Davies and Another, (a) 

JVffvember 0tli. 

A justification TRESPASS for breaking and entering plaintiff’s 

in trespass A , , , ® 

stated, that by dwelling-house^ Situate in the parish of Swansea^ in 

the county of Glamorgan^ and taking plaintiff’s goods 

tune iinme- 

morial, been holden before the steward and port-reeve of a borou^/or tiidr auffietent de¬ 
puty or deputies, and that a court was holden before C. 27., the deputy 61 A. B., vdio wae 
Aen steward and port-roeve: Held, that upon this plea the two offices must be taken to havo 
been compatible, and that the appointment of the depu^ by the person holding both ^loea 
was sufficient. 

(a) This case was argued at Smyeants' Inn. 


and 
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and chattels. Plea first, not guilty; secondly, that the 
borough of Swansea is an ancient borough, and that in 
the said borough there is and from time immemorial 
hath been a Court of Record, called the Court of Pleas, 
for the trial and determination of all personal actions 
and pleas personal, arising within the borough and 
jurisdiction of the same court, there held and to be 
held in the borough on Monday in every three weeks, 
and that the said court is and from time immemorial 
hath been held before the steward and port-reeve of the 
said borough, or their sufficient deputy or deputies. It 
then stated, that at a court of record holden at Swansea^ 
of the said Court of Pleas, within the jurisdiction of the 
court, according to the custom of the court, time out of 
mind used and approved of in the said borough, on or 
before W. Grovey esquire, then being the deputy of 
Bokert Nelson Thomas, who then and before, and at 
the time of the judgment, until and upon the execution 
of the writ, in the action thereinafter mentioned, was 
the steward and poH^reeve of the borough aforesaid. 
The plea then justified the trespass on a fi. fa. out of thai 
court. To this plea there was a special demurrer. 

Itittledale, in support of the demurrer. This court 
bad no jurisdiction, and consequently trespass will lie. 
It appears from the plea, that the court is to be held 
before the steward and port-reeve, or their sufficient 
deputy or deputies. Two persons, therefore, who fill 
certain offices, must compose the court; they may, 
however, concur in appointing one deputy, or each 
may appoint a separate depu^; where the principals 
hold the court, it must be held before two persons; no 
usage or custom is alleged that the court can be held 

before 
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before one person holding both ofBces; and unless such 
usage can be shewn, it cannot be done, for it may be 
laid down as a general rule, that if a court, by custom, 
is td be held before two officers, one alone cannot hold 
it. The court of chivalry, wdiich was held before the 
constable and marshal, could not be held before one of 
those officers alone. In Co. hit. 7 ^. b. it is said to 
luivc been resolved, in Sir Francis case, “ who 

strook off the head of Dcmtie, in partibus transmarinis, 
that his brother and heire might have an appeale. 
Sed reginanoluit constituere constabularium Angliae,&c. 
€t ideo dormivit appeJIum.” It appears from this, that 
because the queen would not appoint the constal^le, the 
court could not be held ; and Parlter^ case (a) and the 
judgment of Holt C. J. in Chambers v. Jennings {b% and 
0/d/s’s case (e), are authorities to the same effect: the 
offices, therefore, are incompatible. The court may, 
however, be held before their sufficient deputy or de¬ 
puties. Now as the appointment of a deputy is a power 
to be executed, it must be executed strictly. Viner^s 
Ahr. tit. Authorityi 417, 418. Now it appears, that 
tile deputy must be appointed by the steward and port¬ 
reeve : the authority is given to tiie two jointly; and 
the public have a right, therefore, to have the concur¬ 
rent judgment of two officers in appointing one deputy. 
Here it appears, that the court was held before a de¬ 
puty appointed by one person only; the custom, there¬ 
fore, was not strictly pursued, and the court was not 
well constituted. 


(n) I /,<•«. y.>o. 1 ru. (b) 7 m. 

S/ioii<. Pari. Case\, (iO. 


JV. K. 7'auntonf 
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IV. JE. Taunton, contra. It is admitted, upon these 
pleadings, that the two offices of steward and port-reeve 
may be held by the same individual; for it is expressly 
averred that the two offices were held by one person: 
now that could not be true, if they were incompatible 
offices; for in that case, the moment that the person 
holding one office was appointed to the other, t)>e 
former w'ould become vacant. It must, therefore, be 
taken as a fact, tliat the two offices were hehl by one 
person, and if that person was competent to liold two 
offices, it lollows, as of course, that he was equally 
competent to a))poiiit a sufficient deputy. 

AuBorr C. J. It seems to me that this court was 
well constituted. It appears from the plea, that ac¬ 
cording to the usage, the court was to be held before 
the steward and port-reeve, or their deputy or deputies. 
Now, in fact, the court was holdcn before an individual, 
who was the deputy, not of li. JSf. Thomas, as stewai’d 
only, but of It. N. Thomas, who combined the two 
offices of» steward and port-reeve. If, indeed, it could 
be shewn that these two offices were incompatible, so 
that one person coultl not (ill the tw'o, it would fol¬ 
low, as of course, that the court was not legiilly holdcn. 
It docs not appear, how'ovcr, from the plea, that the 
offices arc incompatible; for if the two offices of steward 
and port-rcevc had been holdcn by two individuals, and 
each had appointed one deputy, the court then would 
have been holdeii behu’c the two tieputics; they w^ere 
at liberty, however, to appoint one deputy only, and 
if they did so, the court would have been well holdcn 
Ixjfore tIu ijjL o ne person. It seems to me, therefore, that 
when the tw^offices~Trc united in the same person, 
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that person may appoint one individual to act as de¬ 
puty ; and that being so, there must be judgment for 
the defendant. 

Bayley J. I have entertained considerable doubt;s 
on this question, but 1 am now perfectly satisfied, that 
the court was well holden. The plea states, that the 
court had been immemorially holden before the steward 
and port-reeve, or their sufficient deputy or deputies. 
Perhaps it would have been more correct to have used 
w’ords of distribution ; but 1 think the fair meaning of 
the words, “ before the steward and port-reeve, or their 
deputy,” is, that the court must be holden before 
either the steward or port-reeve, or their deputy, and 
it does not imply that the steward and port-reeve must 
be different persons. The plea further slates, that 
72. N. lliomas was at that time steward and portreeve; 
now if tlie two offices are incompatible, it is not true 
that he was both steward and port-reeve, and the plaintiff' 
might have taken an issue upon that fact. That alle¬ 
gation implies, that those were offices which might be 
united in the same person; it seems to me, therefore, 
to be the fair construction of the custom alleged in this 
plea, first, that the court may be holden before the 
steward or port-reeve or their deputy*; and secondly, 
from the subsequent allegation, that the steward and 
port-reeve may be one and the same person. I think, 
therefore, there should be judgment for the defendant. 

Holroyd J. I am also of opinion that this plea is 
well pleaded. It is not alleged that the court must he 
holden before the persons being steward and port-reeve, 
but before the^^teward and port-iecvc o; their deputy 
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or deputies. Now if one perscm is both steward and port¬ 
reeve, and the court is held before that person, it is 
in fact held before the steward and portreeve. Two 
persons (like the sheriffs of Middlesex) may execute one 
office, or '■the same individual may execute two offices. 
Here the court was held before one person, having the 
power of both offices, and if it was held before the prin¬ 
cipal himself, having the power of both offices, it comes 
within the words of the custom as pleaded. The plea, 
however, goes on to state, “ before their sufficient deputy 
or deputies and the court was held before the deputy 
of the person who held both offices; for it appears he 
was the deputy not of the indiyidual but the deputy 
of the officers. It was, therefore, held before a person 
who was the deputy of the two officers, and was, there¬ 
fore, clearly within the custom as pleaded. It is said, 
however, that there is an incompatibility in the two 
offices being held by the same person, inasmuch as the 
public have a right to the judgment of two persons, 
eitlier in the holding of the court, or in the appoint¬ 
ment of a deputy. Upon these pleadings, however, 1 
think it must be taken, that the offices are not incom¬ 
patible, for it is alleged upon the plea,.that It,N, 
Thomas was steward and portreeve. Now that could 
not be true, if the offices were incompatible, for one 
would immediately become vacant on the same person 
being appointed to the other. It appears to me, there¬ 
fore, that this plea is sufficient, and that the defendant 
is entitled to Uie judgment of the court 
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Best J. It appears from the pleadings, that the per¬ 
son befor^^iidjyom^^ was held, was the deputy of 
two offices, the steward and portreeve; that is, there- 
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an admtasioB of the eidstence of two, offices^ and if 
the two offices exists although th^ be mailed is the same 
peraon, it is as if they had been heklhy two diffimeut 
kitdividnals who ctNicimred in the appointment of one 
dqnvlys He stands, therefore^ in the situation of a per« 
son who has the andhority dekgatod to hkn by another 
who baa the two offices in hJs appointment. 1 think, 
therefore, that the plea is anfficieBls, and that the do- 
fondant is entitled to the judgment of the Court. 

Judgment for defendant. 


Mooke ageunst The Earl of Plymouth, (a) 

^RESPASS for breaking and entering pliuntiff's 
clos^ and with foet in walking and with the feet of 
dogs, treading down plaintiff’s grass, &c.; and with 
guns hunting and searching for hares, pheasants, mid 
partridges, and other game, and shooting off and dis> 
chaining the guns, being loaded with gunpowder, and 
shooting at hares, pheasmits, and partridges, in the 
same close, ^nd killing and destroying the sam^ and 
conTerting and disposing thereof to his own us^ &c. 
Plea first, not guilty; secondly, that on the 27th JR*- 
bruar^ 1655, the Rt. Hon. Thomas Lord Windsor, 
bring emkled to the equity of redemption of the pre¬ 
mises by the indenture thereinafter conv^ed, and Jbbn 
hangham and Siepken Langham, third son of the said 
xJohn Langham, being seised in their demesne as of 
fc^ stilgect to the said eqoi^ eff redemption in the said 

(a) Ttj»caM tMU«rgUied«t4SiVaa^ 

pre- 
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\ premitet, by a C0lt^^ll Indentttfe, ttiadc betwaeih Lord 
Windsor of the first part, the Langham of the aeooiid^ 
and Thomas Tol^ and Biekard ifimes, of the third part, 
th^ the said Lord Windstrr and X JLainghmii^ and & 
^Langham, at and by th# entr^iy and appokitment of 
the said Lord W.^ granted, bargained, sold, aliei^d, re¬ 
leased, and eonfirmed unto the said T. Fdk^ and R, 
JoneSi in their actnal possession then being, by an in- 
denture of bargain and Mde for a year, ail that park 
called Bordsfy PaHt, irith other premises, and amongst 
them the said several closes, m trhieh, Ssc. exited 
alyoays rend resertxd out of the stdd first tti^Qtioned 
indenture, free liberty of hawking and hunting in, 
over, mid upon any of the said premises, for the said 
T. Lord Windsor, party to the said indenture, and 
the heirs of his body, and his asid their friends, 
servants, and fidlomers. The plea then stated, that 
tlie premises thereinbefore mentioned, and in the 
indenture described, whereof the said several doses, 
in which, ficc. are part and pared by several mesUe 
assi gn ment s vested in one Henry Qkest, nho demised 
die several places in whkb, 8cc. to phtiittijBT, Who, 
by virtue of such demise, became and then was die 
tenant of the said Henry Onesi, The plea then stated, 
that the defendant was the heir of the body of the said 
Thomas Lord Windsor, and justified the trespass sis 
sttdh, in the escerdsc of the liberty excepted and re¬ 
served. To this plea the plaintiff demurred, and the 
Court of Common Pleas ga;ve judgment for the plain¬ 
tiff. The record was then removed by writ of error 
into this court, and the case was now argued by 
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1819. Pidkr, for the plaintiff, and Blossett Serjt, for the 
defendant in error. The point chiefly argued was, 
agatrut whether, under the terms hawking and hunting, the 

Plymouth plaintiff in error had any right to shoot pheasants and 

partridges. Upon that question the Court pronounced 
no judgment. Blossett Serjt objected, that this was 
pleaded as a reservation or exception, which it could 
not be, as Lord Windsor had only an equity of re¬ 
demption, and no legal interest in the land, and theiv 
could be no reservation to a stranger; and that being 
pleaded as a reservation, it could not be taken to 
operate by way of grant; and he cited Chesin v 
WUlan(a), Monnif^on v. Wtlham (5), and Baket 
Isjde* (e) For the plaintiff in error, it was insisted, 
that these several authorities were before the statute of 
4 5 r. 16., and that this was matter of form, and 

could only be taken advantage of by special demurrer. 

Abbott C.J. I do not find it necessary to decide 
in this case, what would be the legal effect of a grant 
to a man and the Iieirs of his botly, his friends, ser¬ 
vants, and followers, to have the free liberty of hawking 
and hunting, because 1 am of c^iinion, upon this record, 
that the plea is had in substance, inasmuch as it does 
not alli^ a grant, but a mere reservation, of a liberty. 
The person who exeats and reserves, appears, upon 
this record, to have bad no l(^al interest in the land. 
It is a general rule that deeds should be plcadeil 
according to their legal operation. It is said, that 
the cases which were referred to m argument, were 

'(o) t Sound 96. (6) 1 Vent, 10') (<>) S f t>v 291. 
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IbMjfore the statute of jMney and that this objection ought 
to iiave been taken on special demurrer. 1 think* how¬ 
ever, that this plea is defective in substance, and not in 
form. It is not the case of a tide defectively set outy 
but of a tide defective in itself. If the defendant had 
wished the Court to construe the deed for him, he 
should have set it out in haec verba, or at least so much 
as he meant to rely on; here, however, it is only alleged 
tliat Lord Windsor^ having an equity of redemption, 
and Langhaaii the father and sem, being seised in fee, 
by deed granted, bargained, sold, aliened, released, and 
confirmed unto Foley md Jones. Now that is veiy 
incorrect; for Lord Windsor himself had no legal estate 
in the premises. The pl^ however, goes on to state 
unto Fdey and Jones in their actual possession then 
being, by virtue of an indenture of boigain and sate for 
one year, bearing date the day next before the date of 
the said indenture.” Now this is a most incorrect mode 
of pleading, for it ought to have all^;ed first, the 
bargain and sale, and then to have stated the other 
in^Tument as a r<dease. However that might, per¬ 
haps, be matter of form; it then goes on to shew the 
transfer ** to Tkomas Foley^ of all that park, together 
with other premises, &C., and amongst others, the 
said several closes, in which, &c. excepted always and 
reserved out of the said indenture, free liberty of 
hawking and hunting, &G. upon the said premises, for 
the said Thomas Lord Windsor^ his heirs, &c.” The 
substance of the plea is, that Lord Windsor excepted 
and reserved to himself this right The whole frame 
and import of the plea pute the defence upon the 
ground exception and reservation in the deed in 
favour^H a p^llS^t^Vhom no such reservation could 
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for he iiful no tiUe or irttereat in the land. It 
appears to therefore, that the plea is substantialiy 
bad, and that the judgment of the Court below ought 
to be affirmed. 

/ 

Bayley J. The plea purports to set out ffie deed, 
according to its legal (Operation, and it states that legal 
operation to be, that there is excepted and reserved to 
Jjord Wtmlsor a ceitaia right. Now when we look at 
the deed as set out upon this plea, it is quite clear, 
that it omnot have contained my exception or rescrv* 
ation of any ^ich right, and therefore, it cannot have 
any such operation as ffiat alleged in the plea. It is 
said, however, that it may operate by way of grant. 
We can form no judgment what operation it might 
Ikave, unless we saw the very words of the deed. The 
deed not beiog before ns, we are not at liberty to 
ascribe to it an operation different from that ascribed 
to it by this plea. 

Holeoyo J. i have ent^tained some doubt, whether 
this oL^ction ought not to have been shewn by special 
demurrer. I am now, however, satisfied that it is not 
a mere matter of form, and that no legal title is set out 
in the plea. In deducing title, I have understood it to 
be an establislied rule, that conveyances are to be 
pleaded as they operate., It is so considered, by Lord 
C. B. Compis, in his Digest^ tit. Pk^dert c. S7. Tlmt 
rule, howevm*, does not £^ply to an action on a deed of' 
covenant; in such an action it is stated, that by a cer- 
tain deed it was witnessed, that the party covenanted; 
the title in that case is not deduced. Thp tidc. how¬ 
ever, must be deduced in a plte, wBIOsTthe (M^ndant 
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insists that he had a right to enter upon the premises; 
here it is stat^, in this plea, that Lord WtTidsor was - 
entitled to the equity of redemption, and that subject 
thereto the Langhams were srised in fee, and that they 
s granted, &c. Now that allegation cannot be true, for 
Lord JV, having only an equity of redemptmn, could 
not grant, &c. The deed must operate as a reles^e, not 
Grom L<ord W. but from the two L»anghamt only; that 
allegation, therefore^ cannot be true, and if so, there is 
no conveyance on the &uce of the {idea to any one. Now 
the words of deception and reservation, in whatever way 
they operate, can have no e/Sket, unless the allegation be 
true as to the conveyance itodf; ncwi constat that there 
was any conveyance. If there was a good conveyance it 
should have been pleaded as such ; for unless thi^e were 
such good conveyance, the deed could not operate by 
grant or by any other mode. 1 think, therefor^ that 
there is no sudicient ocmveyance pleaded, and eonse- 
quendy that this is not the case of title defectively set 
out, but of a defective title, and that being so, the 
judgment of the court below must be adirmed. 
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A district, situ* 
ate within the 
[ j^ocal limits of 
the county of 
York, from time 
immemorial 
had been part 
of the county 
of Durham, yet 
had always con¬ 
tributed to the 
public burdens 
of the county of 
York Hcl^ 
tliat it was to 
be presumed 
that such dis¬ 
trict, either in 
the anginal di¬ 
vision of land 
into counties, 
or at some sub¬ 
sequent period 
(when it was se¬ 
parated from 
the county of 
York), was 
made part of 
the county of 
Durham, on 
condition of its 
contributing to 
the burdens of 
the county of 
York, and that 
Mich district 
washable to 
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Johnson against W. Dealtry Clerk and 
T. C. R. Reid Clerk, J. Gray, and 
W. Ware, ( a ) 

^J^RESPASS for taking two horses of plaintifij on the 
3d oi May, 1815, at Cratke, in the county of 
Durham, Plea, not guilty. The cause was tried at the 
Northumberland assizes, 1817, when a verdict was found 
for the plaintif}^ 1 S1.10l damages, subject to the opinion 
of the Court on the following case. 

The plaintiif was petty-constable of the district of 
Craike, and the defendants justified the trespass under a 
warrant of distress issued by two of them, who were 
justices for tlic North Riding of Ymkshite, in conse¬ 
quence of plaintiff’s refusal to pay the amount of the 
assessment of CtaiKe to the county-rate of the North 
Riding. The district of Cratke is a manor, and ancient 
possession of tlic Bishops c/iDurham, situate in the Nortli 
Riding and in the Wapentake of Bidmer, at some dis¬ 
tance from tlie body of the county of Durhantf but from 
time immemorial it has been atuL ts a part of the county o/ 
Durhanu There are justices of the peace resident in, and 
exercising jurisdiction over, the district of Craike, who 
are appointed by and act under the commission of the 
peace for the county of Durham, and not for the North 
Riding of Yorkshire, The freeholders of Craike have 
always voted in county elections for Durham, and not 
for Yorkshire, The fines of lands in Craike have always 
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been levied in the courts of the county-palatine of Dur¬ 
ham. At the trial, various instances were produced of 
prosecutions for offences committed at Craike^ which 
had been tried at Durham^ and in which costs were paid 
Sjto the prosecutor out of the county-rate; and, on the 
oth(»r hand, similar instances were produced, from 
which it appeared that the justices of the North Riding 
had exercised a jurisdiction, both civil and criminal, 
with respect to matten arising within the township 
of Craike, and that from the year 1615, the in¬ 
habitants of Craike vrere assessed to the rates of the 
North Hiding. In 1674, the rate was raised from SSL 
to 60/.; and in 1767, the inhabitants of Craike^ having 
refused to pay their usual assessment, the mag^trates 
of the North Riding ordered a case to be prepared for 
the opinion of counsel. On the 27th April, 1742, three 
years allcr the passing of the 12 G. 2. c. 29., the inhabit¬ 
ants of Craike again refused to pay the rate. The magis¬ 
trates direct(xi any two justices to grant a warrant of 
dtstr^ to levy, and that the Court should indemnify 
the chief constables in levying the distress. On the 8th 
October, 1745, by order of sessions, reciting that the 
township of Craike had long been reputed part of the 
county of Durham, yet that it had alwa 3 m be^ taken 
as part of the wapentake of Bulmer; and had always 
Ixx'n, from time immemorial, assessed to, and paid all 
manner of public taxes charged for the North Riding, 
as part of that wapentake^ until about nine years before, 
and that nothing had since been done by the proper 
officers employed for recovering the same; it was or¬ 
dered, that the chief constable employed to levy the 
same should be iiideuuufied. By another order of 
sesbioij/ ruauc"'i!fl the* York Midsummer adjourned 
f sessions, 
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»««stons, 1747» reciting ^at the ccmstables of 
had absolutely refused to pay their proportion of the 
county-rates for the space (d* eight years, and that there- , 
upon the Court had ordered, that the justices residing in' 
the i»id wapentake should be empowered to grant sucl! 
warrants, and pursue such measures, as they should 
think proper for the recovery thereof; and that certain 
magistrates, therein mentioned, did grant their warrant, 
empowering the ^ief constables of the wapentdke to 
make distress upon the goods of the constable of Craike, 
for satisfying the arrears of the rates; and diat, accord- 
ingly, a distress had been made upon his goods, but 
that he still refosed to pay the same, upon pretence 
that Cr€uke was always reputed part of the county of 
Durham, and tl;«ref<H*e not liable to the payment of 
rates in the county York s that a replevin was sued 

forth for the goods distrained, and a suit in law was 
commenced to settle the right in question; but that 
rhe petty constable, being better advised, had, with the 
consort of the rector and the principal inhabitants, 
applied to the justices to cease all further proceed- 
ingsj, and had submitted to pay the rates and arrea^^ 
thereof and for the future to continue to pay die 
^ame as they should become due, as anciently, from 
tune immemorial they had, and of right ought to 
have done; it was then ordered, that ail further 
proceedings should cease, and that the constables, 
churchwardens, and overseers, and other substantial 
inhabitants of Craike, should tax every inhabitant of 
the said parish to raise the sum assessed. At the 
same sessions, there was a petition ckT the freehold¬ 
ers, copyholders, poor tenants, formers at raek-rait, 
inhabiting the town and paTlSlT 0f'-t5afcir^^tating 

.that 
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that they had been inadvertently drawn in to bzing on 
themselves a law-suit, in consequence of the non-pay¬ 
ment of the county-rates, which they were advised not 
. to pay, as their parish was reputed to be parcel of 
\the county of Durham^ and not of the county of 
Yorks but, that being now convinced of their error 
and mistake, and satisfied that they ought to pay the 
county-rates of the North Riding, they promised for 
themselves and their successors to pay the rates con¬ 
stantly, as they were anciently accustomed to do^ and 
also to pay the arrears due; and prayed the justices 
to remit part of the arrears. Then followed an order 
of sessions, that the arrears should be discharged 
upon payment by the petitioners of one half of the 
assessment. The district of Craike^ from the time of 
the conclusion of this dispute, always contributed to 
the county-rate of the North Riding, as if it had been 
a part thereof. With respect to the payment by 
Craile before Uie said dispute, and also before the 
2. of those rates, for which the general county- 
rate was in that year substituted, the following do¬ 
cuments were produced in evidence at the trial, A 

•» 

book called “ Nomina Villarura,” found amongst the 
records of tlic Nortli Ridijig sessions, the antiquity 
of the beginning of which was uncertain, but in 
which, at all events, there were entries in 1727 
and 1735, and which purported to contain accounts 
of the several towns within every division of tlie North 
Riding. In this book, Craike was enumerated as one 
of the towns within the wapent^e of Bidmer, By an 
order, dated in 1735, it appeared that several sums 
were estreated throughout the whole North Riding for 

• certain 
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certain purposes, viz. 1st, a relief of prisoners in York 
castle; 2d, hospital money; Sd, wages of governor of 
liousc of correction; 4th, bridge money; 5th, charges 
of soldiers* baggage*, 6th, money for the conveyance of / 
vagrants; 7th, for purchase of a register house. At" 
the end of that order, followed a computation of the 
proportion in which the different divisions of the North 
Riding were to contribute to these estreats, and the pro¬ 
portion of Bodmer was computed among the rest; but 
there was no computation for the proportion of the 
townships in the several divisions, and the name of 
Craiie was not mentioned. The defendants, also, pro¬ 
duced the duplicates of the assessment of the North 
Riding to the land-tax, from tlie time of the passing 
of the first land-tax act, c. 1., in regular 

succession, down to the time of the trial, from which 
it appeared that the township of Craike had been 
uniformly assessed to the land-tax, together witli the 
rest of the wapentake of Btdtncr, and paid its pro¬ 
portion to the chief constable of that wapentake. In 
the appointments of the collectors of the land-tax, 
tJrmke was described as the township of Craike^ in the 
county of Durham, and within the land-tax collection 
of the division of Btdmcr. The case was argued by •— 


Grey, for the plaintiif. The distress being made 
before the passing of the 55 G. 3. e. 51., must be justi¬ 
fied under the 12 G. 2.' c. 29. Now, it is stated os a 
fact, tliat Craike, though situate in the Nortli Riding of 
Yorkshire, has from time immemoritd been, and still is, 
part of the county of Durham. That fact is recognised 
by the legislature in several puWc^acts of parliament, 
16 
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two of which are the militia acts, the 42 G, 8. c. 90. 
s. 151,, and 2 G. 3. c. 20, s. 133, As Craike^ therefore, 
is part of the county of Durham^ it cannot be liable to 
j tlie general county-rate of the North-Riding of York- 
Wire, The 12 G. 2. c. 29, s. 1., reciting several other 
acts, and that inconvenience had arisen from collecting 
the several rates imposed by them, empowers justices 
to make one general rate, in lieu of the several separate 
and distinct rates directed by the recited acts to be made, 
and by a 5, provides, that nothing contained in the 
act shall extend to make persons or places liable to pay 
to any rate to lx; made in pursuance of that act, to which 
such person or place was not liable to contribute before 
the passing of the act. Now, if any of the old rates 
were such as Craike could not be liable to pay to the 
North Riding, it cannot now be liable to contribute to 
the general rate, which was substituted for them. One 
of those rates is that imj>osed by 11 and 12 JV. S. c. 19,, 
for building and repairing gaols, and it enables justices 
tcT^stributc and cliarge the rate upon the several hun¬ 
dreds, lathes, wapentakes, or other divisions of the said 
county. Another of the old rates was that imposed by 
the 43 c. 2. s. 12,, by which the justices of every 
county shall rate every parish; so that the rate of such 
taxation of the parishes, in every county^ do not exceed 
the rate of two-pence for every parish within the said 
county. By the 7 Jac. 1. c, 4. s. 6,, one of the purposes 
to which this rate is made applicable is, to afford allow.^ 
ances to the governor of the county houses of correction. 
Another of the old rates is that imposed by the 14 Eliz^ 
c. 6 . s. 37., by which the justices of evety shire are em¬ 
powered to rate every parish within the said shire^ and 
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the money is to be applied to the relief of prisoner!- 
committed by the said justices. The 19 Car. 2. c.i. ^ 
s. 1, affords a similar instance. These rates were not j 
common-law burthens, but were created (unless the| 
duty of repairing the county gaol be an exception) by the 
statute regulating the mode of collecting the rates; and 
the question of liability must be tried by the language of 
the statutes. Now, as those statutes uniformly confine 
the jurisdiction of the magistrates in assessing and col¬ 
lecting them to places within their own counties, it is 
impossible that part of the county of ThcrJiam can be 
legally liable to pay rates to the North Riding of Yorl~ 
$hiTe. The 12 G. 2. c, 29. 5.2. expressly enacts, that 
the distress is to be made by warrant of two or more 
justices of the county^ ridingj division, &c. The distress, 
therefore, cannot have been lawful, unless it can be 
shewn that the two magistrates of the North Riding, 
who signed the warrant, were magistrates of the county 
of wrhich CraiJee forms a part, whidi is contran' to tli* 
fact found that Craike is part of the county of D7trhani. 
Admitting it to be true, that some rates had been im- 
inemorially paid to the North Riding by Craikcy that 
would not establish its liability to contribute generally 
to the modem county-rate of the North Riding: such a 
liability involves a presumption, that there was a time 
when Craike was not a part of the county of" Durham, 
which is contrary to the fact found m the case. Tile 
king could not, by any reservation in a charter made 
before the period of legal memory, determine the dis¬ 
trict to which Craike should be liable to contribute, in 
respect of rates which were not then in existence; and. 


fti 


that nspect, this case differsjrom Sheny v. Richard- 




1819. 


f THE Sixtieth Year of GEORGE III. 


79 


son (a), and Rex v. Gough, (6) Even if the crown had 
the power of making such a reservation at the tinae* still 
tlie statutes by which the county-rates have at different 
times been imposed, ought to be construed as annulling 
that reservation, because they expressly limit the juris¬ 
diction of the magistrates, in such matters, to the 
county or place of which they are ma^strates. There 
is no authority for saying tliat a place can belong to 
two counties, because there is no saving in any of the 
.statutes before 12 G. c. 29., either general or special, 
which could apply to the case of a part of one county 
paying to another county; and because the most strik¬ 
ing anomalies will arise from the liability of a part of 
Durham to contribute to the general county rate of the 
North Riding. For instance, by 18 G. 3. r. 19. s. 7. 
courts are empowered, in prosecutions for felony, to 
order the county treasurer to pay the prosecutor his 
expcnces, which sum the treasurer is to be allowed in 

bis accounts. Now, as Craike k part of the county of 
* •* 

Dirham^ and as it is admitted, in Rex v. Gmgh (r), that 
“ the king cannot, by his charter, give Judges a power 
to try in one county offences committed in anotherit 
follows, that felonies committed in Craike must, except in 
cases specially provided for by statute, be tried in the 
county of Durham ,• and the prosecutor may have his ex* 
penses allowed out of the fund arising from tlie Dmh/fPf 
county rates. This, in fact, is stated hi the case to have 
happened in several instances. Again, under 14 Mk. 
c. 5., fMrisoners srait from Craike must be relieved out 
of the Dm ham rates, to which Craike could not contri¬ 
bute^ supposing it lkJ>le to contribute to the North 
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Riding. It would, however, contribute to the North 
Riding rate, from which it could receive no benefit 
Again, under 43 EUz. c, 2. 5 . 1^’., and IJac. 1. r. 4. a. tJ.. 
similar consequences would follow, and in addition, 
the assessments of North Riding inagistdites inusv^ 
have depended, for execution, upon the orders ol' 
the Durham magistrates residing in Craike. Again, il 
Craike be liable to contribute to the county rate of the 
North Riding, it must either have been liable to con¬ 
tribute to the building of the register house of that. 
riding, without having the privilege of having the me¬ 
morials of the conveyances of lands situate there, regis ¬ 
tered : or Craike must hai'c been entitled to that 
privilege, and all conveyances of lands there raust be 
void, which have not been so registeretl; and yet, as 
the case states, “ the fines which have been levied 
lands situate in Craike, have always been levied in the 
courts of tlie county palatine of Durham'^ For the 
act which establishtxl the public registering t)f convev; 
ances of lands within the North Riding, is the 8 G. 2. 
c. 6., by s. 3. of which it is enacted, that the charges ol 
erecting and establishing the register oflice, shall be at 
the public charge of the North Riding, winch ciiarges 
shall be raised by the justices of the peace of the North 
Riding, in such manner as they arc empowered to raise 
money for the repairs of county bridges. If Craike 1'. 
liable to contribute to the county rates of the North 
Riding, and that liability is to rest on an implied re¬ 
servation before the time of legal memory it is dillicult 
to say in what way that reservation could have been 
worded, so as to include all subsequent county rates, 
without applying to this ease also; and, in point of 
fact, the extract fr 9 m the book eiititlid “ Nomina fll~ 

la) 


I 
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m ?s,” whicU is inserted iti the case, shews, if it shews 
fMiy thing,, that Craike did really contribute to the 
building of die register house, for the North Riding. 

Tindul, jcontni. After observing dint Craike had, 
from the earliest periixl of which there was any evi¬ 
dence, been assessed to the burdens of the Jiiorth Priding, 
was A.tO|.>ped by the Conrf. 

Abbott C. This action seeks to set aside the 
usage lyhich has prevailed, not only far back as the 
iiicniory of living person^ can go, but as far back as 
any written document applicable to the subject can be 
found. Now we certainly ought not to overturn that 
usage, if, by any reasonable intendment, it can be sup¬ 
posed to liavc had a legal conmicnccmcnt. In the 
opinion that I am about to deliver, I wish to be under¬ 
stood, as not deciding on the question of the juris¬ 
diction civil or criininal, of the niagistralcs of tlie North 
Riding, over the township of Craike. My judgment 
is. contined solely to the point, whether Craike, admit¬ 
ting it to be parcel of the county of Durham, for some 
purposes, is assessable to the rates of the county of 
York. I am oi* o})inion, from the evidence laid before 
U8^ that Craike is liable to contribute to the county 
rates of the North Riding. From time immemorial 
Craike lias been parcel of the county of Durham ,• whe¬ 
ther it became so at die time of the original separation 

of the land of the two counties of Durham and York, 

• 

or whether, liaving been originally part of the county 
of York, it was made part of Durhayn, when the latter 
became a county palatine, in consequence of being 
parcel of the posiessions of the Bishop of Durkan, we 
. Vou III. G do 
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do not know. When either of these events, however, 
took place, it may po&hibly Jiave happeneti,. that it was 
then settled that TV a//r should be contributory to thy 
burdens of the county of 1 Wr, anti not to those of Dm - 
ham. Then, if that may have been done,.the tjuestiou, 
on the evidence beibre ns, is, whether we ought not to 
conclude, that what might lawfully have been done at 
one or i)thcr of thofle perio<ls, was in liict done. All 
the usage leads to that conclusion, and there is notlnng 
against it. A very strong argument, also, in favour of 
that conclusion, is dctluciblc iVom the act establishing 
the land-tax, which lieciime a sub.«titute for aids and 
other rates which were of a local nature, and were 
collected in separate districts. Now the 4 W. cj!” Af. r. J, 
s. 28. (which was the first land-tax act) j)rovidcs, that 
“ all places, constablewicks, divisions, and allotuienls, 
which have used to be rated and assessed, shall pay and 
be assessed in i^uch county, hundred, rape, wajienlake, 
constablewick, tlivision, jdacc, and allotment, as the sanic_ 
hath heretofore been assessed in, and not clsowdicri*.’' 
From the lime of passing that act to the present momtait, 
the district of (Jraike hath always been assessed in tin* 
North Riding; and the only mode of accounting ibr 
that is to suppose, that, before the passing of that act, 
it was assessed to the public burdens of the North 
Hiding, and not to those of Durham. None of the 
documents go so far as to sliciv, that there ever was 
a time at which tliis township was not assessed to 
some of the public burdens of the North Riding; 
for it appears at all times to have been assessed to 
the repairing of bridge's, and the character of that 
sjiecies of evidence is much higher than that of all the 
other in a question relating to a county rale; for 
the repairing ol’bridges is coeval with the conimoji law. 

If 
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If then, from time inimcmorial, the rates assessed 
locally, upon the township of Crailcc^ were applicable 
fo tlie North Riding, it seems to me that it may 
fairly be presumed, that it was specially reserved and 

‘ X * 

provided, either on the original separation of the land 
into counties, or on the taking away <5f the district 
from the Nortli Riding, and placing it in the county of 
Durham (if that did in fact take place), that it should 
contribute to the burcll^s of the North Riding, and not 
to those of Durham ; and, if so, we ought to conclude 
that such reservation was made, and, to give effect to it, 
we must decide that this district ought to contribute 
generally to the rates and bui’dens of the North Riding. 
It will not, however, follow, from our decision, that 
the inhabitants of Crailcc must, therefore, contribute 
to the r(‘gister house, hi}' opinion goes only to the 
liability of contributing to the county burdens. I wish 
to be. umlorstood, as pronouncing no ojiinion on that 
• juestion, or on the (jucstion as to the jurisdiction of 
thc-inumstrates in civil or criminal cases. 

O 
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Bayley J. This is partly a (jucslion of law, and 
partly a question of fact; as a jnr}', however, upon the 
evidence stated, could only find a verdict one w'ay, and, 
if they found otherwise, it wonid be tlie duty of the 
Court to grant a new trial, it seems to me, that we 
are at liberty, without breaking in upon the province of 
the jury, to deliver our judgment on the case as now 
slated. The 12.0. 2. c. 2.9. directs the justices to levy 
the county-rates within the limits of their respective 
jurisdictions. The question of fact, therefore, is, whe¬ 
ther for the purposes of the county-rate the township 
of Ct'aiice is within the jurisdiction of the North Riding 

(i 2 raagis- 
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m^istratcs. It seems to me that the evidence is aS 
one way, I think it quite clear, for the reasons alrc4dy 
given by my I^ord Cliief Justice, that a place may be 
ill one comity for certain purposes, and for certain other 
purposes not in the county. Craile is within the local 
limits of the North Hiding, ydt from time immemorial 

it has been part ()f the ecmnty of Durham. AVhelher it 

{ 

was made part of that count^'*on tlie original division 
of the kingdom into counties, we cannot exactly tell; 
it has always, however, bei'U part of the county oi 
Durham: yet, as far hack as there can be any trace, it 
has constantly contributed to the burdens of the North 
Hiding. Now whether this took place on the original 
distribution of the kingdom into counties, or whether it 
became so on any subseijuent sejiarntion, it may, in 
cither ca**'', luave been made part of tlie condition on 
whicli it was made pared of the comity of Durham. 
that it should continue its contributions to the North 
Kkling. Now, on the (jnestion, whether we are to 
consider this township to have ctoitributed to the bur¬ 
dens of the North Hiding from time immemorial, th<* 
usage is all oneway. The 12 G. 2. r.'J9. passed in 
1739, and in 1747> within eight 3 ears after the passing 
of that statute, a dispute takes place on this very point, 
and it appears, that the ct>nstables of Craike had re¬ 
fused to pay the county-rates for eight years, and that 
. a distress was made upon the goods tif the constable of 
Cra^ikct %vho refused to pay on the ground that Craihr 
was part of the county of Durham. A replevin was 
sued out to try the question, but the constable of 
Craike^ \rjth the consent of the rector and principal in¬ 
habitants, appiiqd to the justices to cease all further 
proceedings, and submitted to pay the rate.s as from 

time 
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Jj-inic iniinoniorial they hutl done. These proceed¬ 
ing's must have made the subject iiotdtious to the in¬ 
habitants of the district of Craike^ and the counties «of 
York and l}urham> They must, at that time, have in¬ 
quired as to what was the irnnienjorial usage. There 
is then a petijtion from tiie inhabitiints of Craike stating 
that they liad been inadvertently led to dispute the 
right, but that they were convinced of their error, and 
they promise, (br tliemselves and their successors, to 
pay the rates tb, the North Hiding for the future, and 
then the prayer of the i)etition is to remit the arrears. 
It appears, therefore, that when this was made matter 
of contest In 171'7, the inhabitants of Craike acqui¬ 
esced in tlic rate. If tbe case stood here it would have 
furnished very strong evidence of an iuinieinorial usage 
to contribute to tlie bunions of tlic North Riding. 
But it does not rest iterc; ft>r, from the commencement 
of the land-tax in the inhabitant‘s Craike have 

invariably contributed to the North Hiding collection. 
Now the 1 IV. M. c. 1. provides, “ that all places shall 
contribute to those counties and places to which they 
have been anciently u>cd to make their contributions.” 
It', therefore, mider the first assessment, the inhabitants 
of Craike were rated to the Nt)rth Hiding, and not to 
jyttrhavt, it is an admission on their part, that they 
have been anciently ..used to pay th&ir contributions 
to die North Hiding. It cannot l>e said, that this 
was paid inadvertently, for what was the county 
of Durham doing from the Commencement of all time 
ill that respect? The township of Craike, a parcel 
of the county of Durham, and .therefore, generally 
•peaking, liable to contribute to the Durham burdens, 
has never contributed to, them. Although liable' to 
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be called upon for a contribution tor the land-tax, it 
still^never done. The North Riding, which, appar¬ 
ently, would not be entitled to call upon the district of 
Crmke for contribution in Uiat respect, is constantly 
calling upon them. There is also another document 
not immaterial in this case; it is tliat which directs the 
rate to be raisetl from to 60 /. Now is it likely 
that the inhabitants of Craike would consent to pay 
such an increased contribution unless ih^ had known 
that there was a usage wliich bound tlicih to make that 
contribution? Without, therefore, entering into the 
question, how far the magistrates of the North Riding 
have jurisdiction in the township of Craike it appears, 
to me quite clear, that, for the purposes of the county- 
rate, Craike is within the^lirnits of the North Riding, 
and, consequently, that the present assessment was tluly 
made. 


HoiaoYD J. I am also of opinion, from tlu' staic- 
ment made in this case, that the district of fVm'/r is 
assessable to the couiity-ratcs of the North Riding ot' 
Yorkshire. 'J’he evidence t>n this .subject is all one way. 
The statement in the ease, ns to the jnrisdidtion which 
the Durham magistrates have exercised over this dis¬ 
trict, does not, jn my opinion, impeach the other evi¬ 
dence with respect to its rateabllity. Originally, tlie 
district of Craike might have been (and I think it must 
be taken to have been), part of the North Riding it¬ 
self. Tor particular purposes, it might have made 
part of the county of Dtrham, with tlic e^cceptioi^ how¬ 
ever, of its liability^to bear tlic burdens, of the North 
Riding of Yorkshire. It is clfar that it may, in jmint 
of law^ have been so separated from the county of York., 

with. 
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with a having and exception ot tlic rights ot‘the i|ih 3 ,bit- 
ants of the county out of which it is taken; fer in 
V. Richardson («), it is laid down, that as the king, hy^$» 
letters patent, may make a county, and exempt this lirom 
any other county, so may lie, in the making of it, save 
and exempt to him and his trticcessors, such part of the 
jurisdictipn or privilege which the other county, out of 
which it is exempted, had in it before; and in Rex v. 
Gough {0)t it was expressly held, that the shire hall of 
the city of Ghueesfer, which, by charter, was made a 
county of itselfi is for the purpose ol’ trying causes 
within the county of (Mmiceskr, That was an indict¬ 
ment for perjury committed in the shire hall, and the 
venue was in the county of Glou'^btOy and the Court 
there held, that the venue was wtll laid in the county, 
the shire hall continuing purl of the comity lor ^he 
purpose {>f trial. Then it this might be so by chartei, 
it might be so by prescrijitive iisagi*. Now if Ciadc 
lK3camc part of the county ol’ Diuh.nn) bj grant to the 
bishop, nothing could be moie reasonable, than that, 
when it was so made for the purposes of*jurisdiction, 
there should lie a saving and general exception of 
its liability to contribute ip the burdens of the North 
Riding; for othcrvsisc, the buulens of the rest of 
the inhabitants would be incleased by the separation. 
That being so, and it apptwing from the evidence 
that lias always contributed to the county-rale 

of the North Riding, it results, as a presumption of 
law, that it is for that purpose part of the North 
Riding. At the trial the judge must have Ipld the jury 
that they ottght txi presume that it had oiiginally been 
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IdlS't pajtt of the; North Riding, and thcrcflwc, in law, bound j 
J" ' to <3ontribut6 to iiA burdens, H' the jury, without an/ 

ngamst evraenccy wore to find a contrary verdict, it would be 

Hxauat. thp'duty of the Court to giant a now trial. Wc are 

bound, upon the tvidcncc -stated to us, to draw the 
samo presumption oi law. I am therefore of opinion, 
that tlie district ot Ciaike is. liable to tontributHto the 
countyrrate of the Noith Ruling of YotksJmf, although, 
fur other purposes, it is to be taken to be part of the 
county of Ihakavi, 


BfesT J, The question appears to me rather a ques¬ 
tion of fact than a question of law. The difficulty in 
this case arises from C^a he being part of the county of 
Durham. The only (jucstion of law is, Whether the 
king has tltb power to place a pcition of cue particular 
county under the jiirisdicliou ol the magistrates of an- 
othei count} ; and if he hd?s, then the question of fact 
arises, \,hcther in tins ease that has bttii actually 
done. Now I am tleaiK of opinion that, by the law and 
constitution of this lealm, the king'might give to the 
magistrates of Duiham thd power to exercise jurisdic¬ 
tion w'ithin diis distiiCt. It ajipear^ to me tliat Cimle 
was originally pait of the county ot \vrk. Whenever 
it became part of the county of Dutham^ it may have 
been considered conieiiicnt to give to the magis- 
trates of the county of Durham civU and criminal jurlpA 
diction within the district, and still not to exempt it 


from the burdens of the comity of Itwki Tor ft might 
have been most utijust so to do. AH tlic evidence 
shews that that has been done for certain and 



4 'J 


r contri¬ 
buted 



isr TflE Sixtieth Yeah of GEOEGE III. 

# 

buted to the burdens of I, therefor®, think 

tliat this district was properly a^scssM to tlie county of 

Ymk, 
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Malkin against Vickerstafi*. (a) 


Saturday, 
Aoumfer 6th, 


ASSUMPSIT for goods sold and delivered, with Twodmsion.^ 

jLm. 1 • a within a parish 

the usual money counts. Plea general issue. On had beparate 
the trial, at the last Spring assizes for the county of bc^m^ratel 
HfaJJhrd, before Gairtm B., the following facts ap- 
peai'cd. Tlie parish of Ipshmn contains tivo divisions'; 
the one called the township of IpUmies-i the other the 

making up their 

lowndlip'of 3/om’Jgc i'b.t/. In 1817 the defend- atcounu, the 
. ^ . TT -I ,• 1 overstm of the 

ant and John tlmnsm were appointetl oversecra ol the one (u they had 

latter division, and P>?rtfe and IVilham Vicko^taff pa!d*thebi?°*^^ 

of the former. In the course of that }tar Ptince gave aTmemcre 

authority to the plainliffi who lived ne&x Chmdle, to 

j)ay 2s. 6d. per week to a pauper belonging to Ipstones, this was m 

then residing at C^cad/c. lu pursuance of tliis order parochial 

the plaintiff had paid 10/. I Is., for which the action was aiTthe 

brought The action was not commenced till Hilary 

term last It appeared also that these two divisions of of ’thrpariXat 

the i^ish had separate rates, and made separate pay- 

ments to the poor residing in each ilivisiou respectively, a payment has 

bait jft the cud of the year the overseers of both divisions party,™* Uie^ “ 

koic request 

, _ of one user seer, 

aad without Hbf IdUtwleUgei o^the odteni, and no demand ie made upon them till after they 
flfe Oltl'^ it is a quasdon proper for the jury to say, whether, under these special 
drounwttaHWt, ^ thirty ought not to be eonsideM as having relied upon the sole respon- 
ilibititjr ■ftpm ®f||tnN>w at wMe request the payment was made. 

$ 

|«) Hu* c*se Wjjjjfgued at StTr^eaitfe’ Inn. 


met 
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met togethcf'} land then, it’ one division was “ out of 
purse,” and the other had money in hand, the balanced 
was paid over by the latter to the overseers of the former# 
The defendant was not proved to have had any knowledge 
of the relief ordered by Prince, or to have assented to 
it afterwards. The jury found a verdict for the plaintiff. 
littssell, by leave of the learned Judge, in last Easter 
term, obtoinal a rule nisi for entering a nonsuit, on 
the ground, 1st, That these were two separate town¬ 
ships ; and, therefore, the overseer of one could not 
he liable for relief ordered by the overseer of the 
other; and, 2dly, that if all the overijcers were to 
be taken to be overseers of the parish at large, still 
there was not such a privity between them as to make 
one liable for the contracts of the other, of which 
he had no knowledge; and more especially wlieu 
the action was not brought till long after the year of 
office had expired. No claim, however, w'as made at 

the time of the trial of going to the jury on this latter 

' * 

point, the prmcipal question then being Is to tlic first 
(mint. 


Peake and Ptdkr shewed cause. As to the 1st 
point, it appears that, in faetj at the end of every ymr, 
the money raised by the rates was brought intq^on© 
general account, and tlmt if a, Upce was in Om 
hands of either party it was paid over to the oth^. 
This, therefore, is in effect having one general fijnd 
forthc^ole parish, and all that existsonly kefer- 
able to an arrangesment Imtween the ptt^^feis fi;)r thisir 
own mutual conviduicht^. If tlmt be is iid 

pretence for sayihg that these are, in point pf kw, sepa- 

rsfc 
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I'^tc townships, Ilex v, Nrjoell (a), Peafi'v* 
garth {b)t Rex v. Justices of Middlesex if), ReX)% Ut- 
toxeier, (d) As to the 2d point, Watson v, Tuiii^^lk 
an authority to shew that one overseer is bound by]t|i]e 
promise of the othcjf. They also cited Allans v. 


9gi^, 


BanweU if) and Simmonds v. Wilniot. {g) 


Jervis and Russelk contra. Here there arc separate 
apj)ointmcnt8 of overseers for each township, and the 
money is raised by separate rates, and the jk)Or sepa¬ 
rately maintained. Th^ case, thefl!l)re||is materially 
distinguishable from those cited; bccapsc there there 
was one joint account. And in Rex v. Newell it is ex¬ 
pressly stated that the whole expenses of maintaining 
tlic poor, when incurred, were computed into one in¬ 
tegral Slim ; and there also the division contributed to 
that sum in certain fixed proportions. As to the 
2d point, Watson v. Turner is very dillerent from this 
casej for there Thifncr was the sole acting overseer; 
and, besides, the action was brought during the time 
bodi overseers were in office. Here, however, Prince 
W8rt not the sole acting overseer. It will be extremely 
inconvenient if the Court shall hold that one overseer 
is liable for such a contract as this, with which he is 
wholly unacquainted until after his year of office is ex¬ 
pired. It is then >quite out of his power to raise Uny 
rate for the purjmsc of reimbursing himself. One 
ov^sper ma^ perhaps niake a great many improvident 
conffiiCtSi»which may hot come to the knowledge of the 

'*;« ■*!(»’? J ■ ! 

(a>.'4 T. B. 266. (6) 3 mvn; 1610. 

(C) 1 Sottf 59. (d) Doug. 54G. 

(r)' Butf. y. r. (/) e L'ast, 505. 

(g) S Etp, N.P* R, 92. 

t 

others 
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othei^ till after the fourteen days have cxpiretl 
within which, hy the statute of the 17 G. 2. c, 38., theyf^ 
are^ re^retl to settle their accounts, and pay over the 
balai^'l^ their successors. Besides, in this case, the 
paymiiii was to a pauper not resident in the parish, 
which is not within the ordinary scope of the overseer^s 
duty. They tdso cited Hex v. Beesloii (n), to shew that 
it was necessary that such a contract should be made 
by at least a majority of tlie overseers of the poor. 


Asuorr C. of the questions whitdj is now 

presented fbr%ur determination is, whether the pre¬ 
sent defendant is to be considered as a joint officer with 
Pt ince for tlie whole parish, or only as overseer for the 
division of Matredgc and lavt. Now I entertain no 
doubt, both on tlie view of tlie learned Judge’s report, 
and on examining the annual account-book which we 
have been requested to look at, that he must be con¬ 
sidered as overseer of the whole parish; for we see 


there that at the end of every year the^ balance in the 
hands of the Overseers of the one division is paid o^r 
to the overseers of the other. This, therefore,. is. in 
effect having one general fund for the maintenance of 
the poor of both divisions; and the case must, there¬ 
fore, be considered as if all these four persons bad 
originaMy appointed joint overseerf jpf the> |)ari|»h oef 
Ipstones, Then another question Is raisedj wliethi^,. 
admitting this to be so, the deffiodant, under the special 
cirpumstances of this case, is c” * ' ^ 
tract made by Pna^ce; arid whethef*, | 


tor tlto con- 


of time which Iw elapsed .before 



(«) 3 T, 
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broojrKt, and the defendant’s being noW o^f 
the plainliff ought not be consiifered as bhvitig'frffliled 
to the sole responsibility of Prince, }^^er, 

was a question of fact for the jury. And » ifl^abeen 
adrpitted at the trial that the defendant and Prince 
were joint overseers, the > defendant’s counsel might 
then have insisted upon this latter psomti If that had 
been done, perhaps the plaintiff migh^'have adduced 
more evid^O uppn this subject. I am, therefore, Of 
Opinion verdict ought not to be disturbed. 

Bayuev 3. I nm of the same qpinton. Upon the 
first question, there is no douht; for the Ipslone/ ac¬ 
counts which^ are produced, state the overseci-s to be 
out of purse lOth fls. Hd. and they add in reduction 
of this account “ To a sum in hand with the Morredge 
overseer 681. ll.t. lO^d. leaving our balance out of 
pocket 3St 13s. 64<i.” And the Mon-edge account, 
after stating th^ balance in hapd, speaks of the sum 
of 681. lls. lOid. as « the balance due to the parish.” 
’jiSs, I think, shews, beyond all doubt, that both tliese 
aicoontt form together one entire parochial account, 
and that the subdivision of the parish is a mere matter 
^arrangement; and I observe also, that nearly the 
M^me persons have examined and allowed both accounts. 
The second quesjjoifwas clearly for the consideration 
the jury. And the anmunt of diis verdict tang 
ipder sot, no new trial can,, according to the usual rule 
Of ^ C<X!^ ““y’ however, be a ques- 

, determination ol ajury, where 

' ‘ ’ a l(aS& mon^ at the request of one overseer 

. «td maker no demandjJBon «», nor any 

the other overseers dqr&g their year of office, wheth« 

■Vfc he 


' 'l 
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VwrtMTArF. 


he*ought ilot to be considered as having abandoned hi« 
claim upon the others, and relied solely upon being 
repaid by the overseer, at whose request the money 
was' advanced. That, however, w^as not put to the 
jury upon the present occasion. And, therefore, 1 am 
of opinion that this rule must be discharged. 


Holeoyo J. As the second point, upon which I 
should ha\e entertained considerable doubt, namel^\, 
whether, under these circumstance^ the Ju|y ought not 
to find that (he credit was given to/Vfiicec^ly, and not 
to the parisli, was not nude at the trkd, the prc'^ont 
case is narrowetl to the consideration of the first point 
only. As to that point, I am clearly of opinion that 
although there were separate overseers and separate 
rates, yet that the whole money i*aisal w'cnt as an en¬ 
tire fund to the nuintennnee of the pt>or of the parisli 
at large. II so, the defendant and must b( 

considered as joint over‘*ccrs for the parish, tiiKl the 
verdict is right. 


Best J. concurred. 


Rule discliarged. 
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Saunders and Others, Executors of Teomas 

I t '• » Kovmber etfi. 

Saunders, against Buidgls iiiul Andther, 

Sheriff of Middlesex, (a) 


^^CTION on the case against the defendants, as 
late sheriff of Middksrx^ for a false return of nulla 
bona to & writ of fi. fa. This cause was tried at the 

V 

sittings vtt^Wedmimtei’f after term, 1S17, when 

a verdict was taken for the plaintiffs, subject to the 
opinion of the Court upon the following case: 

In Hilary term, 1817, the testator, Thomas SannderSf 
recovered a judgment against one Henry Morini, for 
250/. 5s.,, and on the 5th of February, in the same 
term, issued a 11. fa. upon the judgment, directed to tlie 
Sheriff of Middlesex, to lew the amount. On the fol- 
lowing day, the writ of fi fa. was delivered by die 
plaintiff‘'s attorney to the defendants, who granted a 
warrant thereon to one of their officers, under which he 
ei]tei*ed the house of Morini, and found that another 
officer of the sheriff of Middlesex had levied, and was 
in p 9 ssession of the same goods, under a prior writ of 
fi. fit., at the suit of one L. Williams, and which w'rit"* 
had been “delivered to the sheriff, on the SthofjPc- 


Two \vri'« of 
fi fn,, at UiQ 
suit of different 
plaintiffs, trere 
issued against 
one (Rfenddut. 
tlie gootfs were 
not more tiian 
sufficient to sa-, 
ttsfy tlio fiist 
cxtcution. The 
officer, under 
the second writ, 
continued in 
pos&ession until 
the goods were 
sold by tile 
sherifT. 1 he 
defendant then 
obtained a rule 
foi setting aside 
tlie first execu¬ 
tion ; and, 
pending that 
rule, tlierc weio 
conferences be¬ 
tween all the 
parties. '1 he 
rule, however, 

V, as made abso¬ 
lute, and the 
sheriff was or¬ 
dered to pay to 
the defendant 


brnary^ 1817, and was indorsed, to levy 214/. 14 s.. 
Notwithstanding the previous execution, the officer, sheriff, having 

TO paid the mo- 
ncy, without 

tuirimt ^ tko'C^ofi for relief, and wiffiout having given any notiio to tlie plaintiff 

in thftMiibndi exocuUoIRi was held lialde to him for that amount, in an action for a false ru- 

* i * 


(n j Tliis case a as argued at SfrjeatUa’ Inn. 


under 
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under the secoud d.fa., entered into possession, and 

_1.* continued in possession until the slicrifF removed thfc 

goodr under the prior execution, and sold them 

»Kes. jmiiams's writ. The produce of the goods, 

deducting rent and taxes, w'as considerably short ot 
the sum indorsed on the first writ. Subsequent to the 
sale under, the prior execution, a notice was served on 
the defendants, by Mot ini s attorney, of an intended 
motion to* the Court to set aside the judgment and 
execution issued at the suit of that the 

money levied undor that writ might be r^ored to 
Morini, and requiring the sheriff to retain such money 
until such application could be made to the Court. In 
Easter^crm, 1817, Mor/ni accordingly applied for and 
obtained a rule for setting aside Williams's execution. 
Pending the rule, there were frequent conferences be¬ 
tween all the parties, namely, the parties to the first 
and second execution, and the defendants. The rule 
was at lengtli made absolute, and the sheriff was di¬ 
rected by thh Court to pay back to Motini the amount 
of the levy under WUlmmis execution. The te^ator, 
Thomas SaunderSf died on the Sllth of Apnlf 1817, leav¬ 
ing the plaintiffs his executors, and, after his d^ath, 
they mAde several applications to the defend^ts, as 
sheiiffi to pay over tlie balance of the pixiceeds tsi WU- 
execution, but which they^fefiised, ailing that 
th*y bsid paid that balance to in ptirsuance of 

the ruleof Court, and that he Iwd no other goods in 

their hhiliwick. ' On the 

defendants, as sheriff, being ladled to 

fi. fa. at the suil returned nidlf bona. 


t 
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Camyn, for the plaintiflTii. The sheriff is liable. 
The first execution was set aside, and the money be¬ 
came thereby a fund in the sheriff’s hand, to satisfy 
any execution lying in his office. It is true that the 
sheriff was bound to obey the rule of Court; but, inas¬ 
much os the money was in his hands at the time, and. 
the writ at the suit of Saunders likewise, remained in 
his office, the money was impressed, ns it were, with a 
spoeific lien in favour of . the plaintifis. The sheriff 
should have'applied to the Court in the difficulty cast 
upon him by the rule obtained by Morini, and the 
Court would have protected him as a public officer; 
but, by paying the money to Mwinij whilst a writ of 
fi. fa., actually levied on the goods, was in his office, as 
yet unsatisfied, he contravened his duty, and left the 
plaintifis without any remedy but the present action. 
In Jones v. Atherton (a), the Court of Common Pleas 
decided, that if a second fi. fa. be delivered to the sheriff 
after he has the defendant’s goods in possession, under 
the prior fi. fa. of another, the goods are bound by the 

second execution, subject to the first execution, from the 
« 

date of the delivery of the la^st writ to the sheriffi and that 
without warrant on the second writ, or further seizure. 
The sheriff could not make a fiirther seizure, or acquire 
a more,complete possession. In this case, BmTmgki, 
is reported to have said, “ Suppose there had been a 
sale and an overplus, would not the overplus be bound 
by the second writ in the sheriff's hands, and applicable 
to satisfy that execution ?’* And the Court ot C. P. 
assented to that observation. 


St 


1819. 


. » 

Saunbvm* 

JSttiDUSS 


UoU, 


VOL. III. 


(«) 7 56* 

H 
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Saukdeks 

against 

Bhidges. 


Tloltf contra. The first execution swallowed up all 
tlie effects of Morini; and his goods, being converted 
into money, became an executed satisfaction in the 
hands of the sheriffi for the purposes of the first exe¬ 
cution. There was nothing, therefore, on which the 
second execution could attach, and the sheriff* could 
anake no other return tlum imlla bomi. Nothing could 
be clearer than that the shcrilf could not take or re¬ 
tain money in execution; and, in this case, tlie sherilli 
having sold the goods, and there being no other goods 
lielonging to Morini iil his bailiwick, had no fund to 
satisfy the second writ. Knight v. Criddk («), and 
Fieldhome v. Croft (6), are autliorities in point. In the 
latter case, the Court refused to order^ the late slicrilV 
to pay into the haiuls of the succeeding sheriff* the sur¬ 
plus of a former execution against the defendant’s 
goods, at the suit of the same plaintiff*. The Court 
has often refused to order llie sheriff’ to retain in sa¬ 
tisfaction of a present writ money or bank 

notes, which the slierifl had betbre received I’or the use 
of the person against w horn an execution luul issuetl, 
upon the principle that goods only, and not money or 
bank notes, are subject to an execution. Here, too, 
the sheriff* has acted only in obedience to tlie rule of 
Court, in paying over litis money to Morini, which 
rule ought to* protect him as a public olRcer, But 
supposing it should be a mere (juestion, as to which 
of the parlies sliould have applied to the Court, the 
circumstances of the case shew that it was the duty of the 
plaintiffs For they were privy to ail the jtroceedings of 


(<i) 9 East, 48. 


{p) 4 East,, 5JO. 


Morini, 
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Morinif in setting aside the execution; and the know¬ 
ledge of the sheriflE' of this important fact was only to 
be presumed from his oiHcial character, and was not 
broug'ht home to him direetb/^ as it was to the plaintiffs. 


1819. 

SAVKiuras 

agaimt 

BlUBOSS. 


Abbott C. J. It occurred to me, at first, that perhaps 
a valid argument might be adduced in favour of the 
sheriff in this case, from the different communications 
which are stated to have Uiken place between the parties 
whilst the rule in this Court was pending. I think, how¬ 
ever, the best general rule we can lay down in a case of 
this kind is this, that if the sheriff' is served with a rule 
requiring him to pay over money to a defendant, ho 
ought to relieve himself from that part of the rule, either 
by an application to the Court, or by giving notice to 
the tlefendunt that there is another writ in the office. 
That will be a good general rule, applicable to all cases, 
and will work no injury or inconvenience to the sheriff. 
But if wc were to enter into an enquiry as to what com¬ 
munications took place between the sheriff and the 
rcsjieclivc attornies, we should be opening a wide door 
to litigation. It is more convenient for the sheriff to 
have a general rule, by following which he will always 
be safe. 1 am, ihercibre, of opinion, that the plaintiff is 
entitled to the judgment of the Court. 

Baylev J. The duty of the sheriff' is plain. He 
has two writs in his office. II the first be a good writ, 
there is not sufficient to' satisfy the second execution ; it 
it is A bad writ, there is sufficient. Now, the plaintiff 
having notice that there is an application to the Court 
in order to defeat the first execution, instead of taking 
awaj' the writ from the sheriff’s <'liicc, or calling foi a 

il o return 



100 


CASES IN MICHAELMAS TERM 


1819. 


Sadnsfus 

agmnat 

Bridoxs 


return of that writ, leaves it there, with a view to hav^ 
the money levied applied to his writ, if ultimately it 
should be found not to be applicable to the first execu- 
tion. It is ultimately found not to be applicable to the 
first writ. On that, the Court makes an order to the 
sheriff to pay the money over to Morini^ The Court 
did not, however, know that there was any other writ, by 
virtue of which the money levied on the goods might be 
detained; but the sherifi' did know that fact, and he 
knew that he might be called on to make a return upon 
that second writ at some future time. That being so, 
as the sheriff did n<n apply to the Court for directions, 
nor give notice to the plaintiff that he had been served 
with the rule to pay over the money to Morini, which 
would have enabled the plaintiff to make such an appli¬ 
cation himself, it seems to me that his paying the 
money was in his own wrong, and that the plaintiff i» 
entitled to our judgment. 


Holroyd J. I am of the same opinion. The exe¬ 
cution on the first judgment being set aaidc, the money 
was applicable to the second execution only; and the 
plaintiff, having that right against the sheriff under his 
execution, ought not to be deprived of it by the rule of 
Court, which called upon the sheriff to pay the money 
over to Morinu The sheriff might liave applied to the 
Court, and have shewn that the money, which he was 
ordered to pay over, clearly belonged to another per¬ 
son. It was his duty to have made the application, or, 
at least, to have given notice to the present plaintiff of 
the former judgment and execution having been set 
aside, and the order of the Court on him to pay the 

money 
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money over to the defendant in that action. The 131.9. 

sheriff ought to have done this, in order that the pre- sxvhusm 

sent plaintiff might have applied to this Court, if he agamit 
had lliought proper to do so. It appears to me, there¬ 
fore, that this action is maintainable, and that the 
plaintiff is entitled to the judgment of the Court. 

Best J. 1 am of the same opinion. The sheriff is 
called upon to do something by the rule of Court, 
which, if the Court had l>ecn aware of his situatioti, 
they would not hove called upon him to do. It was 
for him to come and get rid of that order; and it i« 
cntircl;^’ owing to his own neglect, in not making sucli 
an application to the Court, that the money has passed 
out of his hands and the plaintiff been prejudiced. 

Undef these circumstances, it appears to me that the 
present action is clearly maintaiiwble. 

Judgment for the plaintifi'. 


WiGLEY against Ashton and Otliers. (a) ^lurdaj,, 

° ' November 6th. 


^SSUMPSIT by plaintiff, against Mary Noble Ashlofii 
widow, the Rev. Henry Denny BetnerSt clerk, 
and Sarah his wife, fVtUiam Berners^ and Rachel Allen, 
his wife, axA Henry FitTOxiiUiam Bernard, mA Frances, 
his wife, which said Mary Noble, Sarah Rachel Allen, 
and Frances, arc the administratrixes of Richard Mikr, 

joined with 

counts upon promises by the husband and wife, as administratsix, for use and occupation 
by them after the death of the testator. 


A count in ax* 
sumpsit against 
husband and 
wife, who was 
administratrix 
with the will 
annexed, upon 
promises by tha 
testator to pay 
rent, cannot be 


(a) This case was .irguetl at Serjeants' Inn. 

fJ 3 ^ deceased, 
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Wight 

oga'iHst 

Asutox. 


deceased, with the will annexed. The first count statevl, 

th&t Miler, the deceaned, was tenant to the plaitttifi’of 

certain premises therein mentioned, from year to year, 

and that he, the testator, promised to pay rent during 

the continuance of the tenancy; it was then averred, 

that the tenancy continued until the 28th August^ 1818, 

and that a quarter’s rent w'lis due. The second eoiint 

was also on a promise by the testator. It is unnecessary 

to state the third count, as the Court did not pronounce 

any judgment upon it. Thcfourdi count stated, that the 

dikl fh Denntji JK Berners, and H. Fitz-wtUmn, whilst 

they were so married as aforesaid, and the said 

Noble, Sarah, Rachel Alien, and Frances, as such adniinis- 

« 

tratrixes as aforesaid, were indebted to tlic plaintiii’ 
for the use and occupation, ike. of the premises by the 
said H- Damy and W. Berners, and //. Fiiz'a'illiam, 
whilst they were so marric<l as aforesaid ; and the said 
Mari/ Noble, Sardfi, Rachel Allen, agd Frances, as such 
administratrixes, as aforesaid. Then promises were 
laid by the three husbands, and tlieir wiv'cs, and Mary 
Noble, as administratrixes. 1 o this declaration there 
was a general demurrer. 


The Court, after hearing Tindal in support of the 
demurrer, and Chitty, contra, who cited Pearson v. 
Itenry (a), ^'ug^j^ell v, Heyman {b), Powell v. Gra¬ 
ham (c), and Themiyscm v. Slcnt (d), were clearly of opi¬ 
nion that this was a mi^oinder, inasmuch as the fourth 
count, made the defendants personally liable, and the 
first two counts made them liable only to the extent 
of assets. 

Judgment for defendants. 

(«) S T. n. (j. (i) 3 

(c) 7 2’ciitnt. 560. ^ 2'aunt 3J‘J. 
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• Mann against Davers, Clerk, ( gi ) 

A CTION for false iniprisoiimcnt. Plea, not guilty. 

^ The cause was tried before Dallci^ C. J. at the 
Suffolk Spring assizes, 1818, when a verdict was found 
for the plaintiff, 40s. damages, subject to the opinion of 

the Court on the following case: 

The defendant was a magistrate of the county ,4)f 
Suffolk, and had committed the plamtifl to prison as an 
idle and disorderly person under the 17 G. 2. c.5. 
The defence was a regular recorded conviction of the 
plaintiff, and the information stated, that within three 
months the phiintiif unlawfully returned from the parish 
of A. to the parish of iJ. from which last-mentioned pa¬ 
rish he had been legally removed to the said parish of 
A. by an ordclr, &c. without bringing a certificate from 
the said parish of A. The conviction then stated that 
the plaintiff being brought before tlic defendant had 
confessed himself guilty of the otleiice. It appeared 
iVom the facts stated in the case that when the plaintiff 
returned to the parish, he was not in a state of pau¬ 
perism, but tiuit he maintained himself by his own 
labour, and that he was actually taken upon the 
char«-e upon which he was convicted, when he was 
working in the harvest-fields. THc question was, whe¬ 
ther the conviction was a bar to the action. 

nMmmi, for the phiintitf. If the eouviction he 
giHKl on the lace of it, it is a bar to tlie action/ llic 

(fi) This ease was argued :it nAjeand' Inn. 

11 4 


Saturday, 
Nuwmber <Sth, 


Aconriction 
Ktated, that 
riaindfl; hav¬ 
ing been 
brought before 
a magistrate on 
an informatioa 
charging him 
with having 
unlawfully re¬ 
turned, without 
a certificate to 
a parish from 
which he had 
been removed, 
and that upon 
that occasion 
he confused 
himself guilty: 
Held, that this 
conviction was 
good upon the 
face of it, and 
that it was not 
necessary to 
state in it ex¬ 
pressly any act 
of vagrancy,. 
it being for 
the party con¬ 
victed to sliow, 
in his defence, 
that he did not 
return in a stats 
of pauperism. 


case 
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T>AirK»*. 


case of Gray v. Cookson (a), however, is on authority to 

shew that if the conviction be bad upon the face of it, 

trespass will lie against the magistate, although the 
^ ; 

conviction has not been quashed,- and that notwith¬ 
standing the 43 Cf. 3. c. 141. Here, however, the con¬ 
viction is bad; for the information, which alone gives 
the magistrate jurisdiction of the cause, does not state 
any act of* vagrancy committed by the plaintiff, but 
leaves it to be inferred only from the fact, that he return¬ 
ed without a certificate to the parish from which he had 
been removed. Now that is not a sufficient description 
of the offence, unless the mere act of returning is crimi¬ 
nal under all circumstances, even though the party re¬ 
turning be very far removed from the state of paupcrihin. 
Lord in Rex v. Fillongley (/>), said that there is 

nothing in an order of removal which prevents the re¬ 
turn of a pauper if he do not I’clurn in a state of va¬ 
grancy, and in Rex v. Angel (c) this Court held a 
similar commitment irregular because it did not state 
that the pauper was chargeable or jikely to be charge¬ 
able. The conviction here has followed the very words 
of the statute 17 G. 2. c. 9. In Hex v. Janies (d) BiJ- 
ler J. lays it down that where a particular .act consti¬ 
tutes the offence it may be enough to describe it in the 
words of the legislature, otherwise where the legislature 
speaks in general terms. The statute 17 G. 2. creates 
no offence; it merely classifies, for certain purposes, xi 
certain number of offences, and it refers to the subsisting 
law, when it renders the unlawful returning criminal, 
ivhich seems to imply that there may be a lawful rc- 




(n) IC Eit*t, IS^ 

(r) C'HK Irmp. Hartlw. IS4. 


(6)'a r.R. 709, 
(ti) Cttlde.4£8. 


turimig. 



IN THK Sixtieth Year of GEORGE III. 


105 


turning. Rex v. Chapman (a) and Rex v. Sparling [b) are 
authorities to shew that it is not always sufficient to use 
the words of the statute in the conviction. Here the 
conviction should have stated wherein the unlawfulness 
of the returning lay, and not have left it to be implied 
from a circumstance in itself not criminal. In Rex v. 
Speed (c)f it was held sufficient that the conviction 
stated that the defendant had unlawfully killed the 
fallow deer, but that was expressly on the ground that 
the killing was the gist of the offence; here the gist of 
the offence is chargeability. 

Blossett Serjt., contni, was stopped by the Court. 

Abbott C. J. This information pursues the lan¬ 
guage of the statute, and in so doing, it does all that is 
necessary to be done. The returning to the parish 
without a certificate, was, at least, prima facie evidence 
of his Ixjing an idle and disorderly person, and then it 
was for the defendant to shew that he had a lawful ex¬ 
cuse for returning. It would be extraordinary indeed, 
if a person who refuses to answer, and suffers the ma¬ 
gistrate to convict him, should afterwards be at liberty 
to bring an action against the magistrate; the defend¬ 
ant here confesseil the substance of the charge, and 
when called upon for an excuse, he does^ not give one, 
but suffers imprisonment in order that he may after¬ 
wards bring an action against the magistrate. If we 
were to hold this information to be bad, it is impossible 
to say how many actions might be brought against ma¬ 
gistrates under similar circumstances. 

I £att, 647. (if) Sir. 497. (c) Cartk. 502. 

Bayiev 


1811). 


Mavk 

Davcks. 
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Bayley J. Tlie facts of the case induce a suspicion, 
that it was one of considerable hardship on the party 
who had been removed. We must, however, consider 
the situation in which magistrates would be placctl, if 
a party, who^ neglected to make his defence when he 
had the opportunity,, could afterwards sue the magis¬ 
trate. It seems that the parish otKccr had lodged 
before the magistrate a complaint, upon which, if estab¬ 
lished, the party was liable to punishment. The sub¬ 
stance of the charge was that he had returned unlawbiUy; 
if he could show any lawful excuse for his return lie 
might have stated that before the magistrate : he, how¬ 
ever, confesses that he is guilty of the offence charged 
upon which the law says that >he is an idle and disor¬ 
derly person, and I am of opinion, that he cannot now 
turn round and bring an action .against the magistrate. 

IIoLiioYi) J. concunxil. 

Best . 1 . This conviction appears to be in the ordi¬ 
nary form; nevertheless, I must suy that the parish olli- 
cer acted most improperly in taking a man up as a 
vagrant, who was at work in the harvest-field. But 
when he was before the magistrate, and alleged no fact 
to shew that he was not, as he appeared to be, in a 
state of vagrancy, the magistrate could do nothing but 
convict him. Had he stated to the magistiatc that be 
returned for the purpose of working, it would have 
been a question for the Court whether tlie magistrate 
should not liavo used the language of this Court in the 
case of Rex v. Inllotiglci/. 

Judgment for the defendant, (a) 

(a) Soir, as to the offence of returning without certificate, Hex v. 
JCatUwmili, 2 T- jfi, 59S., and Slrkkland v. trard, 7 T. Jt. (Jo.), n.; 
and, as to tlie sidhctency of following tiic word.; of ihc slatiiu* in con- 
▼ictions, £ejc v. Chavenn^, 2 Raynu 1368. A/.n/Zi* s. cited 

Cou'p. 642, iiVrv. Ci'fdcti, 4 Burr. 227'J. Ilex v, D.inuiii, ‘2Ji. A, 378. 
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Tlic King against Tbe Inliabitants of satutdai^, 

Novcmb^ 6th. 

Kugmond. (ct) 


'"jp wo justices, by their order, removed James ylnJcers 
and his family from Manchester to Edgmonil, in the 
county of HaJop. Tlie sessions, on appeal, confirmed 
the order, and stated tlie foiloAvinfr case: 

The rcspondeiils proved a case of settlement in the 
Iiarish of Edgmonrt^ by relief given to William Ankers, the 
grsmdlather ol the pauper James Anko's. In answer to 


A pauper, In 
consideration of 
wc«‘lily wages, 
agreed to sem* 
2’. S., a bviefc- 
layer, for three 
years; bult, in 
case he should 
neglect his mas¬ 
ter’s business, 
or lose any time 
on his own ac- 


ihis, the appellants put in an agreement entered into 
by James Ankers, the pauper, with Messrs. Jones and 
Evans, w'ho were bricklayers and phiisterers at Siokc- 
npon-'Ercftt, and contended that, having served under 
it foi- a year and a half, he had gained a settlement by 
hiring and service in that place. The agreement was 
date’ll thdij f)th, IBOd, and recited tltat the pauper, in 
consideration of certain wages, did agree to serve 
Messrs. J. and E. from tlie day of the date thereof, for 
the term of three years, if he should so long live. And 
it then slated that Messrs. ,/. and E. did agree to 


count in anyone 
week, during 
thf first year, 
tlicn that T. S. 
should deduct 
from his weekly 
wages in pro¬ 
portion i and 
T. S. agreed 
that he w'ould 
j»ay wages in 
proportion to* 
any over-w'ork 
which the pau¬ 
per might do in 
any one weiik. 
'I’licre were si¬ 
milar stipula¬ 
tions for the 
second and 


})rovide for the pauper during the first year of the 
said term tbe sum of I3s. per week; but in case he 
should neglect his masters’ business, or lose any time 
on his own account, in any one week during the first 


third years of 
the term; and 
it was also 
agreed tJiat in 
case tliey could 
not work 
tlirough severity 


yetir of the term, then he consented that Messrs. J*. of weather m 

any one year, in 

and E. should be allowed to deduct from his weekly the wintertime, 

then that 2'. S. 
should jiay no 

w-ages (luring Uiat time, but ^lould permit the pauper lo employ himself in any other basi- 
nes‘ whatever: Held, that these wore express exceptions in the c&ntraU, and that the pauper, 
by serving a year under it, did not gain a settlement. 


(«) niis case ivas argued at iJcr/cards’ Inn. 


wages 
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wages in proportion to the time neglected or lost 
on his own account. And Messrs. J. and E. agrcetl 
that in case the pauper should earn any over-work in 
any one week during the first year of the said term, 
then they would pay him waiges for such over-work 
equally in proportion to his daily wages, or weekly 
wages, during the first year of the term. There were 
similar stipulations for the second and third years of 
the term, the rate of wages only being altered for each 
year. The agreement also contained the following 
clause: “ And it is hereby mutually agreed upon, by 
and between all the said parties, that in case they 
cannot work through severity of weather in any one 
year, in the winter-time, during the said term of three 
years, then the said J. and JE. shall pay no wages 
unto the said James Ankers during such severity of 
weather, but shall and will permit and suffer tlic sanl 
James Ankers to employ himself in any other business 
whatever during such severity of weather with respect 
to frost.” 

W, D. Evans^ in support of the order of sessiom. 
The pauper gained no settlement in Stoke-upon-Trent 
under this agi’eement; for there were exceptions in the 
contract between the parties: first, the pauper was 
only bound to w'ork certain hours, and if he worked 
less than the usual time, he was to be paid less than the 
stipulated wages; and he was also to. be paid for all 
over-work that be might do. This shews, therefore,, 
that he was not bound to work during the whole of 
any one day. Besides, it was stipulated, that in case 
of frost he should receive no wages, but be permitted 
to employ himself in any other business whatever. And 
1 this. 
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this, therefore, was an express cxeception in the 
contract, 

Tindal and Abraham^ contra. The rjuestion in all 
these cases is, whether the exception be expressed, or 
only implied from the nature of the service. For in 
all services tliere are some implied exceptions, which, 
nevertheless, do not prevent a settlement from being 
gained. Rex v. Harwich (a), Rex v. All Saints, Wor¬ 
cester {h), Tlie case of Rex v. Buchland Denham (c) is 
distinguishable from the present; for there the pauper 
agreed to work shearmans' hours, and to be at his own 
liberty at all other times, which latter stipulation does 
not exist here. As to the second exception, relating to 
tile frost, it is sufficient to say, that. that w'as only a 
contingent exception, which, it appears, never hap¬ 
pened. For it is found as a fact, that the pauper 
served a year and a half; and this is precisely similar 
in principle to Rex v. Martham. (d) 


181 !). 


The Kikq 
again$t 
Tbe Inhabiu 
auts of 
Edomoko, 


Abbott C. J. It appears to me, that in this case no 
settlement w'as gained by this service. For the agree¬ 
ment contains in substance an eng§gement by the 
pauper to work only during certain hours in each day, 
and I do not see what remedy the master could have 
had, supposing the pauper to have refused to work 
after the usual hours. It is necessary thsU; there should 
be a covenant to serve for the whole year; but, 
•.taking the whole of this agreement together, it seems 
to me only to contain a promise to serve for a part of 
the year. I, therefore, think that the sessions have come 

(a) 10 East, 489. (ft) 1 E, 4 - A. 322. 

{c) Stirr.S, C.694. (.d) I East. 259. 

to 
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lo rlic coriTct conclusion in tins ease, and that we ought 
to confirm their order. 

Bayley J; The rule of law is, that if there be an 
express exception in the contract, it will not confer a 
settlement; but if it be not so, altliough by the usage of 
trade certain exceptions arc impliedly introduced, still 
they will not prevent a settlement. The question, there¬ 
fore, is, whether there be in this contract any express 
exception; and it seems to mo that there clearly is one, 
namely, the period of frost. The contract, it is to be 
observctl, is geneial, and not confined to a service in tlic 
particular trade of a bricklayer; and, at the conclusion 
of the agreement, there is this provision, that in case 
they cannot work through severity of weather, in any 
one year, in t!ie' vvintcr-timc, during the term, the 
master shall pay no wages to the jiaupcr during that 
time, but shall permit In'm to employ himself in any 
other business wliatcver. Under this contract,' there¬ 
fore, he might engage to serve other jiersons, aiul 
so might contract inconsistent relations at one and llic' 
same time. I think, therefore, that this liiririg was 
not sufficient to. confer a scttleniont. The case of 
Rex V. Martham is distiiiguislmble from the present, be 
cause there there was no such expres.s authority as this 
to contract a relation of service with another master; 
besides, that was not a general contract of service, but 
to serve in the particular trade of a bricklayer. Upon 
the other point, I am also of oj)inion, that tlierc is 
in this agreement an express exception as to part of 
the year. 


Holroyd 
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Holroyd J, I am of the same opinion. There 
was not a sufficient hiring and service to gain a settle¬ 
ment in Stoke~upo7i~'rreni. Taking all the parts of the 
contract together, it seems to me ari express agreement 
to serve only during the usual hours. The pauper 
docs not engage to serve for more than that period, for 
he is to be paid for all over-work; and the master 
could not compel him, under this jigreemcnt, to serve 
more than that time. As to the other point, I had at 
first doubts whether it was sufficient to invalidate the 
settlement; but I am now satisfied that it is. The 
provision is, that the pauper should be at liberty to 
employ himself with any other master during the time 
of frost; and that, therefore, would impliedly give to 
him a reascmable time, even after the frost was over, to 
fiiiiih the business he had so undertaken. Upon both 
these grounds, I think the hiring insufficient. 


Ill 

1819 . 


Tlie KiNe 
again U 
The Inhitbit- 
ants of 
Edo MO NO. 


Best J. I am of the same opinion on both grounds. 
The m.aster docs not, in this case, stipulate for an entire 
service during the whole year, but only for certain 
hours during each day; and that, according to Rex v. 
Kwgswin/brd («), invalidates the settlement. As to-tlie 
other point, the case of Ikx v. Martham at first pro¬ 
duced doubts upon my mind; but I am now quite 
satisfied that that case is distinguishable from the pre¬ 
sent in the circumstance, that here the servant was at 
liberty to serve any other master during the time of 
frost. As soon as the frost commenced, all control of 
the master over the servant w'ould immediately cease. 
The decision of the sessions was therefore right. 

Order of scsKsions confirmed. 


(a) 4 T. if. ?I9. 
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Saturday, 
November 6th. 

Where a river 
navigation ex¬ 
tended dirough 
several parishes, 
and certain ton¬ 
nage dues be¬ 
came payable in 
respect of goods 
carried along 
the line of navi¬ 
gation, and 
landed at a 
wharf locally 
situate within 
the parish of I?.: 
Held, that a 
rate on the pro¬ 
prietor of those 
dues for their 
whole amount 
in the jrarish of 
B., stau^i to be 
for river ton¬ 
nage, could 
not be consider¬ 
ed as a rate up¬ 
on that part of 
the river locally 
bituate within 
lire parish of B, 
but as a rate 
upon the parts 
of tlie river si¬ 
tuate as well 
within as 
without tlie pa¬ 
rish, and that it 
could not, there¬ 
fore, be sup¬ 
ported : Held, 
also, that tlte 
41 G. 3. c. 23. 
s. 1. does not 
give the Court 
of K. B. die 
power of 
amending a 
poor-rate. 


The King against Thomas Milton, (a*) 

PON an appeal against a rate made for the relief 
of the poor of the parish of Bmgtxmihy within the 
borough of Evesham, . in the county of Worcester, 
whereby one Thomas Milton was rated for “ River 
tonnage at 100/. — 6/.” The sessions confirmed the 
rate, subject to the opinion of this Court on the fol¬ 
lowing case; 

The appellant was aj'carly tenant under George Wiglty 
Perroit, Esq., and Jane Eerrott, widow, of that p'artof the 
navigation of the river Avon called the “ Lower Naviga¬ 
tion,” which runs through the counties of /rom*s/CT'and 
Gloucester, from the lock or sluice above the bridge at 
Evesham to the junction of the Avon with the Seva n at 
Teakeshury. The conveyance under which WvJ^errott*% 
family held this property was dated tlic 17th June, 1760, 
and conveyed to them “ all that the navigation and pro¬ 
fits of navigation, and passage for boats, iipoii the 
Avem, situate in the counties of Worcester, Warwick, 
and Gloueestei', to and from Ihe Severn, up and down 
the Avon, unto and from tlie lock and sluice next above 
the bridge at Evesham and also all storehouses, 
sluices, locks, &c., belonging to the river Avon, and the 
navigation thereupon to and from the Severn, up and 
down the Avon, unto and from the lock and sluice next 
above the bridge at Evesham, together with all the tolls, 
rates of tonnage, &c. to the navigation belonging.” By 
an act passed the 24 G. 2., 1751, entitled, “ An act for 

{(i) Tliis case was argued &tSojeants' Inn. 

the 
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the bator regulating the navigation of the river Avofh 
running through the counties of Wat-wick, Worcester, and 
Glcntcestei’, and for kicertaining the rates of water-car¬ 
riage,” it was enacted, “ that the said river Avon shall 
for ever thereafter be a free river, and all persons sluill 
have liberty of passing and repassing u[) and down the 
said river with boats, barges, lighters, and other vessels 
laden with coal, or any other sort of goods, and shall 
have liberty to sell and vend the same to any persons, 
at such reasonable prices as they shall think fit and can 
get for the same; and to land the same, with the consent 
of the owners or occupiers of the land, at such wharfs 
as shall be thought most convenient, paying, or securing 
to be paid, to the owners and proprietors of the naviga¬ 
tion, certain rates of tonnage for all goods and merchan- 
flises carried on the said river.” The appellant was not 


an inhabitant or occupier of any messuage or tenement 
whatsoever in lieiigworth, but resided in the parisli of 
All Saints, Evesham, on the opposite side of the river, 
which flowed between the two towns of Bengtwi'th and 
Evesham, part of the river being within the parish of 
Bengworih, and other part ot it being within tlie parish 
of All Saints, Evesham, both which parts were navi¬ 
gable, and used by vessels passing along the river. On 
I he Benmorth side of the river, and within the parish, 
there was a wharf communicating with the river belong¬ 
ing to one Day, where goods were landed annually, 
yielding tonnage dues to the amount in the rate 
assessed j but no tonnage dues were received by the ap¬ 
pellant ill the parish of Befigworth, nor was any account 
given of them in that parish to the appellant; but, as a 
check upon the boatmen, an account was taken at the 
wharf, by Day’s servant, of all the goods landed there, 
V 0 L.IU. ^ I 


1819. 

The Ktm 
against 
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which was sent over to the appelant at his hotisei in 
the parish of All SairdSi Evesham, where the boatmen ac¬ 
counted to him; and he rei^ired ad the tonnage 

dues on goods brought up the liVi^ fCom Pet shore to 
Evfsham, and landed either In tite parish of All Saints, 
Exfesham, or in the parish ; though, if he 

did not hap}:>en to be in the way when the boatmen 
called to give an account of taitl pay the tonnage dues, at 
the office in All Saints, Evesham, they accounted for and 
paid them on their return back, after unlading, at the 
appellant’s office in Peishove, where he coilecteil the ton¬ 
nage dues from those w'ho proceeded no further up the 
river than to Pershore, or any place above that j but, 
short of' Evesham, there was no lock or sluice within the 
parish of Bengwof tk, and when the tonnage dues were 
paid at Eveshatn, th#, boat man took back w’itk him m 
certificate from the apfNdlant of his having paid the 
dues at Evesham, in ortlef to enable him to repass tlie 
sluice through wlnch^•ho came up loaded, which was 
situate at Pershore, and winch was kept locked. The 
same amount of tonnage was due and jiayablc by every 
vessel which passed Persh'^n’e sluice in its way to 
Evesham or Bengvearth, whelher it proceeded as high 
as either of those places, or unloadotl and tlelivered 
at any intermediate place, which w as frequently the case, 
and which distance included eight difficrent parishes 
where goods might be landed. 


Peake, in aujiport of the ordfer of sessions. The 
proprietors of this navigation have an interest in the 
Imnks and bed of the river, part of which is situate in 
the parish of. Bengworih. There is propeily, there¬ 
fore, in that parish, upon which the rate cun attach. It 

is 
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is true, tliat the irh’er tonnage, in respect of gopiis 
landed this whari^ arises out of the use of other 
parts ot the navigation, i^ing in other parishes; that^ 
however, is an objection only to the quanttim of the rate. 
Itex V. Itekme (a), and Met y, 7'he Inhabitants of 
mouth {h\ are authorities to shew that tolls are not 
rateable. But those cases proceed on the form of the 
rafe. Here the rate is upon the river tonnage, i, e., 
the produce of the river itself, which is stated to pass 
througli and be navigable within the parish ; and Rex 
V. Cardingtoti (c), establishes tlie point, diat property 
of this description is rateable. Rex v. Page (d) is an 
authority to shew, that the profits of a navigation are 
rateable at the place where they become due. In Rex 
V. The Staffordshire Canal (e), the defendants were rated 
for their basins, towing-paths, and for the tolls and 
duties arising therefrom due at Lower Mitton. In Rex v. 
Nicholson (/“), and Williams v. Jones {g)y the defendants 
had no interest in the bed of the river, over which the 
res|jective ferries extended. In Rex v. Eyre {h) the 
rates were upon the tolls of a bridge, and not upon 
any rateable property locally situate within the parish, 
and Ilex v. Sir Archibald Macdonald (/) shews that tolls, 
though not rateable per sc, are so, when connected with 
real projicrty, substantially situate within the parish. 
Here there is rateable property; viz. a part of the river 
situate within the parish, and, the tolls being connected 
with that property, become the subject of the rate. 


U5 


1819. 

The |C»»« 
itgainn 
Mivtcer, 


Pulla', contra, was stopped by the Court. 


(o) Cov/p. 585. 
(d) 4 T. E. 543. 
(i) l3JEati,346. 


(6) 12 Ensl,4r,. 
(c) 8 T. n. 340. 
(A) 13 Edit, 41G. 

1 2 


(c) (W/>. 581. 

(/) 12jE:flif,330. 

(0 S24. 
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Abbott C. J. I am of opinion, that this rate, whicBr 
has been made on the river tonnage, cannot be sus¬ 
tained. It lias been contended, that by the words- 
** river tonnage,** we may understand the profits arising 
only from that part of the river which lies within the 
parish of Bengworth, It seems to me, however, that wc 
cannot so nnderstand those words, for they are ex¬ 
plained to «s by the subsequent facts stated in the case; 
From these facts, it clearly appears, that the profits 
accrued in res]>ect not only of the use of that part of 
the navigation w'hich was within the parish of Bfug- 
wnihj but also from the use of the other parts of the 
navigation, situate in the different parishes through 
which the goods had passed. This is, therefore, in 
substance, not a rate upon the profits of that part of 
the river only which is situated within the parish of 
Bengxvorth, but a rate upon the tonnage dues payable at 
the wharf there, in respect of the carriage of the goods 
through the other parklies. Unless, therefore, wc are to 
supersede all the late cases by which it has been hckl, 
that tolls per sc are not rateable, we arc bound to say, 
that these tonnage dues are not subject to this rate. 
The order of sessions must, therefore, be quashed. 


Bayley J. I am of the same opinion. Since tlu- 
case of The King v. Nicholson, the Court have hehl 
themselves bound to sec clearly, that the property 
rated comes within the words of the Elix., by 
which the rate is directetl to be “ by taxation of every 
inhabitant, parson, vicar, and other, and of every 
occupier of lands, houses, titlu's impropriate, propri- 
ations of tithes, coal-mines, or saleable underwoods, ir^ 
the parish.” Now' the party here, not being an iiiha- 

bitaut. 
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bitaii^ must be brought within some of the other 
wordsA and the only other words applicable to this 
case aip “ occupier of land.” Now in The King v. 
Tynemaifh it WfMi decided, that the tolls of a light¬ 
house, 4tuate in the parish of Tynemouth^ but collected 
in the several ports at whidi the vessel, passing along 
the ooast, afterwards arrived, were not rateable qua 
tolls in the township, and the rate was held to be bad. 
In The King v. Nicholson the party was rated for the tolls 
of a ferry; he was not an inhabitant, nor did he oc¬ 
cupy any lands or tenements, for he was not entitled 
to the land on either side of the river over which 
the ferry extended. The Court then considered the 
cases of The King v. Cardington, and The King v. The 
Aire and Colder Navigation, (a) The former case does 
not fall within the principle laid down in The King v. 
Nicholson j it was a rate for the toll of a sluice, and 
tJic party was the occupier of the sluice within the 
parish in which the rate was imposed. The sluice 
being landed property, the party was properly rated 
for the tolls yielded by the sluice within live parish. 
The cases of Ilex v. The Aire and Colder Navigation, 
and Rex v. Page, certainly do not admit of that dis¬ 
tinction. Those decisions, however, were expressly 
overruled by this Court in the case to which I have 
alluded. In Rex v. The Staffordshire Canal, the com¬ 
pany were rated “ for their basins, towing-paths, and 
that part of their canal and locks lying within Lower 
Mitton, and for the tolls and duties arising therffrom, 
due at Lower Mitton so that it appeared on the rate 
itself, that though it was nominally a rate upon tolls, 
yet it was on such lolls as arose from rateable property 
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within the parish. In The King v. Sir Archibald 
Maed^ald, the rate was for the Modhdah Cana^ Lock 
Tkmnd dues or rates. Now if tho^ dues or rat es had 
arisen from property partly Withtlii iife parish and 
partly without, it would ha^ been like the present 
case. The only dues which the party was entitled 
to receive in that case were dues in re^ct of ^^^'ssels 
passing through the lock, ixihich tock lay mthin the 
parish / and, therefore, all the tolls and dues there arose 
from what may be called parish property. The rate 
in this case is for tonnage dues, and it would be a good 
rate^ provided it could be shewn that the tonnage arose 
wholly from the use of rateable property wifoin the 
parish. It is stated, however, that the canal passes 
through several parishes. The tolls, therefore, which 
are a>llected for goods landed at the wharf in the parish 
of Ben^imrth^ -fire payable to the proprietor as a com¬ 
pensation for the use of tlie whole line of tho canal 
through which the goods pass, and not merely for tlie 
use of that part of the canal which lies within the 
parish of liengmorth. It is a rate, therefore, upon 
profits arising partly within and partly without the 
parish; and, upon that ground, I think that the rate 
cannot be supported; and. if it cannot, the case of Bex 
V. The Mayor of Bath (a) is an authority to shew that 
the rate must be quashed. In that case the rate was 
upon certain springs and reservoirs; and the question 
was, Wliether the springs and reservoirs were rateable 
property; and the Court decided that they were; but 
the whole of the rate having been imposed on one 
parish, the Court were of opinion that it ought to have 
been imposed on different parishes, and that the parish 


(«) i4 £usl) 9O0t 


in 
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in wiftich the reservoir wm situate ought to 
assess^ for the value of that, and tliat th^ 
throuf 


which the pip® conveying the wat® 
ought Ap haveiheei^ Ussessed for the value of the 
arising^ereCrozn. It seiems to me, therefore, that thie 
rate, llaving been impoeed <mi property partly within 
andypartly without the parish, is bad; an^ that it is 
a mere objection to the quantum of the rate. 


lit 

ms.* 

Vm%jm 


Holroyd J. It is now to be considered as an esta¬ 
blished rule, that tolls qua tolls are not rateable. I da 
not memi to say, however, that a rate may not be made 
on rateable property under the denomination of tolls,, 
provided that property from which the tolls arise be 
within the parisii, and the rate be confined to that 
property. Here the rate is upon tonnage dues. It is 
said that tlm property rated is rateable jpmperty within 
the parish wliere the tonnage dues becmne payable, and 
that, then^lire, this is to be considered as a rate upon 
that rateable property. I think, however, that this is 
a rate, not only on rateable property witiiin the parish, 
but on other property, which, though rateabli^ is rate¬ 
able in another parish, and not in this. The t»se states, 
that within the parish there is a wharf,^ communicating 
with $he river, where goods, to the amount assessed, are 
untitiallv landed. It must be taken, therefore, that the 
rate was made upon all those tonnage dues. It is also 
stated, that part of the navigation lies in other parishes, 
in the passage through which the tonnage dues arise, 
as well as for the passage through the part of the river 
which lies within the parish. Now, if the rate on the 
tonnage dues be, in fact, a rate on the rateable pro¬ 
perty, that is, on the whole part of the navigation, in 

I 4 respect 
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respect of wliich those dues are payable, it milsi be 
consii^|ei%d as a rate upon the profits arising, 
from Aat part of the navigation which is wi 
parish, but from that also which is not within 
The objection, therefore, is not merely to 
turn, but to the rate itself, viz, that it is a 
property without, as well as within the parish. I tih^nk, 
therefore, that this rate is bad, and that the order ef 
sessions must be quashed. 

Best J. I am of the same opinion. It is now clearly 
established, that tolls per se are not rateable. The 
only mode by which the tolls of a canal become rate¬ 
able is by rating the land itself, or that part of tlic 
land occupied by the canal, which is locally situate 
within the parish; the tolls then are the proiits arising 
from that part of the land ; and the statute of Elizalnih 
authorises the rating of such property locally situate in 
the parish; but it does not authorise the rating of pro¬ 
perty not situate within the parish. I think that the 
rate here is upon property partly within and partly 
without the parish, and that it is, therefore, bad; and 
that, being so, 1 think the order of sessions ought to 
be quashed. 

Peake th^ applied to the Court to amend the rale 
according to the provisions of 41 G.3. c. 23. s. 1. 

But the Court thought that that act was confined 
to the quarter sessions; and that this Court had no 
power given to them to amend a poor-rate. They, 
therefore, quashed the order of sessions, but not the 
rate; leaving that to be amended by the sessions. 

Order ol Sessions quashed. 
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1819. 


against The Inliabitants of War- 

MINSTEH. (a) 

I^N appeal, the quarter sessions for the county of 
WiltSf quashed an order of justices for the removal 
of Diana MitekeU, widow of Robert MitcheU deceased, 
from the parish of Warminster^ in the county of WillSf 
to To 2 )shamf in the county of Devori, subject to the 
opinion of this Court on the following c£ac: 

The pauper was married to R, Mitchell^ Janmry 30, 
1782, who was then a soldier quartered at Warminster* 
In February f in the same year, (whilst he still continued 
a soldier), he was taken before the magistrates to be ex¬ 
amined according to the clause in the mutiny act with 
regard to his settlement. The respondents offered in 
evidence the examination of the pauper’s husband 
under the mutiny act, which the Court rejected upon 
the ground, that he wm dead at the time of the appeal 
being tried, and that tlie act of parliament did not 
a])ply to such a case. 


Sahirda^f 
November 6tb. 


The exiunin-. 
ation of a sol- 
dicr, taken un¬ 
der the mutiny 
act, Ik to be 
received as 
evidence us to 
his settlement, 
even Uiougb he 
be dead, or ab¬ 
sent from the 
kingdom, at tile 
time when the 
appeal is tried. 


Comyn^ in support of the order of sessions. By tlic 
33 G. 3. c. 9. s. 33. it is enacted, “ that it shall be lawful 
for any justices of tlie peace, where any soldier shall be 
quartered, in case he lias either wife or children, to 
cause the soldier to be summoned before them in the 
place where he shall be quartered, in order to make 
oath of the place of his last legal settlement, and the 
justices are required td give an attested copy of the 
affidavit to the party, which attested C{>py shall .be at 

f'l) fin.' cabf <11 sued dt yijfciil'-' I’m- 

i- a>!y 
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Eu 

ngttinst 

WAsatlNsT**. 


time admitted in evidence as to such last Iegi!l set¬ 
tlement before any general or quarter sessions \>f the 
peace.” Now this statute, being contrary to tlilj com¬ 
mon law, ought to be construed strictly : the ij^conve- 

f 

nience contemplated by the legislature was the i^cmoval 
of the soldier from the place where he was quat^^ered, 
for the purpose of his being examined respectin'^; his 
settlement. The statute, therefore, does not apply 
a case where that inconvenience is not likely to hap¬ 
pen, and Lawience J., in Res v. Claj/ion le Moors (n), 
was of opinion, that if tlie soldier went abroad the in¬ 
convenience contemplated by the legislature was not 
likely to happen, and that the act of parliament did not 
apply to such a case, and for the same reason it cannot 
be applied to a case wiiere the pauper is dead at the 
time of the appeal. The examination is only made evi¬ 
dence in those cases where the parish could have pro¬ 
cured the attendance of the pauper. 


Merewether contra was stopped l)y tin' Court. 

Abbott J. No man entertains a higher opinion of 
any thing which fell from Mr. J, iMierenre either judi¬ 
cially or extrajudicially, than I do. The point, how¬ 
ever, upon jj^hich he is supposed to have given an opi¬ 
nion, was not the point which was argued before him, 
or upon which the Court pronounced judgment. His 
attention does not appear to liave been directed to tl|e 
words used by the legislature, “ that the attested copy 
shall, at an^ tinier be admitted in evidence.” It has been 
contended tliat the words “ at anytime” do not mean at 
a time when the pauj>er was either absent from this 


{a) & to 2. 


count ri' 
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country or when he was dead. I cannot, however, 
find imy thing in the act of parliament from which I 
can irJer that it was the intention of the legislature to 
restrai^ those words to the life of the pauper, or during 
his residence in tins country. On the contrary, it seems 
to mca that it may have been the intention of the legis¬ 
lative to preserve the memorial of the evidence of the 
tlement of a person whose life is exposed to more than 
ordinary risk. I think, therefore, that we are bound to 
give full effect to the words of the act of parliament, 
and, consequently, that the examination of the pauper’s 
husband ought to have been admitted in evidence, and 
that the order of sessions ought, therefore, to be 
quashed. 

Order of sessions quashed. 


1319 . 

Rax 

ng<untt 

WARUUTiXXX. 


Ex parte John Cowan, Assignee of Richmond, Mitndatf- 

, NoveniJber 8th. 

a Bankrupt. 


EVANS znovod, on the first day of this term, for Upon a motion 
a rule nisi for a prohibition to the Lord Chan- Uon! to^uleLord 
ceUor, sitting in bankruptcy, on the ground that he had 

ruptcy, it ap¬ 
peared that the assignees hati seized, as tlic property of (lie bankrupt, h fann beionging to A, 
li., and had kept it a long time, and mismanaged it, and that the Lord Chancellor had refer¬ 
red it to the Master to take the account between A, U. a|jjd the assignees, in respect of such 
property, and of its mismanagement, and afterwards, upon his report, had ordered a certain 
sum to be ]);dd to A. B. by the assignees, die commission having previously been superseded; 
Held, first, that the jurisdiction of the Lord Chancellor, sitUng in bankruptcy, was not 
confined to the pc.rio»l during which the commission subsisted ; secondly, tliat he had not 
exceeded his jurisdiction, in ordering tlic Master to take an account as to the mismanage¬ 
ment, &c. of the property, nor in making tlic assignees personally liable, beyond the funds in 
their hands, for such mistnanageinent: Held, thirdly, that the Lord Chancellor had juris- 
tliction over all ellects taken under the cummission. as well those of strangere as of the 
bankrupt, and over the assiguet^s. lor all acts done by them in their character of assignees, 
by virtue or under colour’of the commission: Held, fourthly, that, in cases where tlie I.ord 
C'hancelior has jurisdiction generally, this Court has no autliority to revise his order: 
Held, fifUdy, tliat no prohibition can be gi-anted after the final order of the I,ord Chancel¬ 
lor, unless there be an original want of jurisdiction apjtarent on the face of the proceedmgii. 
Quarre, Whether this Court have authority to direct a prohibition to the Lord Chancellor 
eitdng in bankruptcy. 

pro- 
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l«J9. 


Kx parte 
Cowan. 


pi'oceciicd, without any jurisdiction} to make an </i’dcr 
for the payment of 2107/. H. 6d, by Cotvan, cm or 
before the first day of this term. The facts of thp case 
and the points made in argument were so fully^stated 
by the Court in giving their judgment, that it isiwniic- 
cessary to state them. In] support of the motion^ the 
following authorities were cited: Dairy's case {a), Er 
parte Rowton (b), Ei/re v. Jackson (c), Btymcr v. y//- 
kins (d). Ex parte The Eail of Litchfield and Anr 
other (e), and 4* Inst. p. 200. 

Cur. adv. vidt. 


On this day the Judgment of the Court was delivered 



Abbott C. J. A motion was made in this court on 
iSaiurda^ last, on behalf of John CenvaUf for a rule to 
shew cause why a prohibition should not issue to tlie 
Lord Chancellor sitting in bankruptcy, to restrain the 
further proceeding upon an order made on the 14th 
Jnl^ last. In support of this novel application, it 
stated to us, that in February^ a commission of 

bankruptcy issued against one 7\ O. Richmond, who 
was declaretl a bankrupt, and that John CV/ttv/w, the 
person now applying, and one Hcapij, were chosen his 
assignccHi. Under this commission, jxissession was 
taken of a farm called CoUingdean, as the supposed 
property of the bankrupt. Mary Ann Hughes claimed 

,A) 17 Vci. 

{<0 J Hat.JJl, IC'l. 


this 


(a) l.d. Itayni. ,53 J. I'J Mod, 331. 

(t) 1 CfuiH. Jli'p. 2‘JO, 

(e) 1 Jik. H{<. 
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tlii» farm, and the property tiiereon, as lielonging to 1819. 
Iiersei^’, and presented a petition to the Vice-Chancellor 
in th(^ same year, which was referred to the cominis- Cowak, 
sionerslwho reported against her. She also brought an 
action kgainst the messenger, in which she was non- 
suiteiy; and \n April, 1816, the Vice-Chancellor dis- 
miyed her petition. Pending this, Richmond brought 
action against the assignees to try the validity of 
the commission, aiul obtained a verdict, for want of 
proof of the petitioning creditor’s debt. In Map, 1816, 

Manj Ann Hughes presented a petition to the Lord 
Chancellor, praying for a reversal of the Vice-Cimn- 
cellor's order, and lor restoration of the property, &c* 

In Augtist, 1816, an order was made to supersede the 
commission, and a writ of supersedeas issued in the 
following K(Jvember, In January, 1817, the petition of 
M, A. II. was heard, and the Lord Chancellor then di¬ 
rected an issue to be tried in the Court of Conimon 
Pleas, upon the question of her interest in the farm, 

&c.; and, upon the trial of this issue, she obtained a 
vcrtlict, establishing her interest. On the 12th of />- 
cembrr, 18J7, the Lord Chancellor made an order, that 
Caican and Ileapu, the assignees under the commission, 
and one Hells, an auctioneer, should account before the 
Master with M. A. II. in respect of the property taken. 

Ill July, 1818. M. A. II. died. The j>ctitiou was after¬ 
wards revived by the executors of M. A. II. Proceeil- 
ings took place Ixilbrc the Master, in pursuance of the 
order of reference; and, finally, on tlic l^ith of July 
last, the Lord Chancellor, ujwn the Master’s report, 
ordered the sum of 2107^> l5. 6//. to be paid to the 
executors of Marp Ann Hughes, by Cois'an, Heapy, and 
Wells, or one of them, on or before the first day 

of 
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of this tenn. It was suggested, that this smii/ was 
not merely the amount of profits or property actually * 
receivsed, but that the Master had allowed the est^nuted 
value of the farm, during a period that the assignees 
had kept the possession, and left the land uncuUwated. 
This period must have been subsequent to the^tinic 
when the original petition of M. A. Hushes was ]f>fe- 
sented to the Vice-Chancellor. Some other proceed^ 
ings were ineutioned, which are not important to the 
point belbre us. Indeed, this commission, juul the 
pnjceedings under and consequential to it, have en¬ 
gaged the attention of the Court in many difl’ereiil 
ways not material to the present question. 

It was contended, that the Lord Chancellor, sitting 
in bankruptc}', had no jurisdiction in this case, for 
three special reasons; first, because the commission had 
been superseded before the order was made ; secondly, 
because the sum directed to be paid was composed, in 
part, of something in the nature of damages, which 
could only be ascertained by a jury in an action at law; 
and, thirdly, because the order was not conrined to a 
payment t{) be made out r)f funds in the hands of the 
assignees, but operated personally upon the parties Ih' 
whom the payment was directed to be made. As to 
the first point, it is impossible to say, that the juris¬ 
diction of the Lord Chancellor is confined to the peri<Hl 
during w'hich the commission subsists. The greatest 
injustice would result from siicli a conclusion, for then 
a person, against whom a commission had issued, 
which was afterwards found not to he sustainable, and 
whose whole property had been taken from him by 
colour of it, must either bring an action at law, in 

6 which 


1819 . 

CoWan, 
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wUick lie might lose half the value for want of proof, 
or go through the slow process of a bill in equity, 
for diVcovery and relief. A petition in bankruptcy is 
festinuni remedium, and it contributes not less to the 
savingiof expense than to the saving of time. The 
preceding under the commission operates by way of 
sudjiien seizure of property belonging or supposed to 
•^^long to a bankrupt. A process so speedy and sum¬ 
mary requires to be confrouled by a speedy and sum¬ 
mary course of relief. If difficult questions of law are 
found to be involved in a petition, the Lord Chancellor 
directs a bill to be hied, as well for solemn discussion, 
as to afford an opportunity of appeal from his own 
judgment. If a doubtful question of fact occurs, an 
issue is directed, as was dojic in tlie present case. In 
the present case, indeed, there is a particular reason 
against tins oljeclion, for the original petition was pre¬ 
ferred before the cojnrnission was supersedeil. 

In support of the second objection, it was comendc^d, 
that the jurisiliction of the Lord Chancellor in bank¬ 
ruptcy cannot be greater than in his Court of Equity 
upon bill and answer, and that nothing in the nature of 
damages can be docre(*d in a suit; and for this the 
case of I\i/re v. Jackaon, 1 C/iaur, Brp. 22.9. Avas cited, 
'riiat was a bill of review to reverse a decree, and was 
not a proceeding in jnohibition. By the original decree, 
pronounced eight years before, the then plaintiffs had 
been ordered to restore certain gootls, &;c., of which 
they had unlawfully possessed themselves, and further 
to pay the sum of 400/. In this suit, they sought to 
be relieved from the 400/., and obtained a reversal 
of the original decree, pro tanto. The original decree 
appears, by the dates, to have been pronounced tluririg 

the 
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liNll'i. the time of the usurpation. This case, hovv'eve^, ap- 

-- pears to iia to be wholly inapplicable to the pjitescnt, 

^CowAN* because, in the present case, the mismanagcnKjint oc¬ 
curred after the presenting of the first petitiori, that is, 
pending the litigation; and if the Loril Chancclk)r had 
jurisdiction to order restitution immediately, itVas a 
necessary incident to such jurisdiction, that he sh\\ijld 
have authority to compel the j)iirlies to make good iiti' 
that the complainant had suffered during the struggle 
to retain the possession of her ]n-opcrty. This remark 
also furnishes an answer to tlie ihiixl objection. It was 
the neglect of the assignees, that they did not take 
care so to manage and husband tlie property peiulenie 
lite, as to be able to make full restitution without loss 
to themselves, if restitution sliould he finally awarded. 
They should have know n, that none of the procvinlings 
w'hich hail occurred in their favour were final and con¬ 
clusive upon the subject matter of tliis contest. xVnolher 
answer, however, and one more proper, as if i-espi'cl-. 
the application to this Court, is, that su}jposiug the 
Lord Chancellor to have jurisdiction generally upon 
the subject of the petition, this Court has no authority 
to revise his order. If the Master’s report was built 
upon an erroneous basis, exception should have been 
taken to it before the Lord Chancellor, and the merits 
of each particular matter sl)ould have been tliscnssed 
before him. It was further conteiulcti, geucrally, that 
the Lord Chancellor had no jurisdiction in this mat¬ 
ter. The case of the restoration of short bills, in Ex 
2 >artc RowioJi, 1 7 4-2G. was referred to, and the 

expression there used by the Lord Chancellor, ** as 
far as the assignees are concerned, 1 have a right to 
take order for the disposition of the effects,” was {pioted 

to 
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to US* as shewing tliat the jurisdiction was confined to 
the erects of the bankrupt. But, upon a reference to 
the case, it is manifest, that the expression must be 
understood, not of the effects of the bankrupt, but of 
effects token under the commission. The petitioners in- 
that c-fee, at the time of preferring their {letition, and 
upon the facta therein stated, were not less strangers 
•i:o' the commission than M, A. Hughes in the present 
case. This circumstance excited a doubt in the mind 
of the Lord Chancellor, in the first instance, as to his 
jurisdiction upon petition. But, in the result, that 
doubt appears to have been removed. And it is ob¬ 
vious, that the bills restored were not the effects of the 
bankrupt, for if they had been, the assignees would 
have been entitled to retain them. The present appli¬ 
cation has been made to this Court after the Jiiud order 
of the Lord Chancellor, which must be analogous to the 
final decree or judgment of a Court; and it is a settled 
rule, that you cannot apply for a prohibition after a 
judgment, unless there be an original want of jurisdiction 
apparent ui>on the face of the proceedings. It would, in¬ 
deed, be most injurious to a petitioner, if the assignees 
should submit tlieinsclvcs to a jurisdiction, allow interlo¬ 
cutory orders to be made, an issue at law to be tried, and 
an account to be taken before a Master; and then, when 
they find the ultimate decision against them, that they 
should be perraited to turn round and say, that the whole 
is coram non judice, and void, and all the labour and ex¬ 
pence of the petitioner thrown away in a fruitless pur¬ 
suit. No want of jurisdiction appears in this case. On 
the contrary, we tliink the assignees are unquestionably 
subject to the control and jurisdiction of the Lord 
Chancellor sitting in bankruptcy, for all acts done by 
VoL. III. K them 


t- ;• 
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CoVAK. 



CASES IN MICHAELMAS TEEM 


im 

ISl 9. in their character of ossignee^^ by virtue or under 

colour of the. commission. 

We have thought it right to give our more deliberate 
opinion upon diis point. In doing so, vfe wish not to be 
■ understood as giving any sanction to the supposed au¬ 
thority of this Court to direct a prohibition to the Lord 
Chancellor sitting in bankruptcy. We do not decide 
against such an authority, because we have not heard thiT^ 
question fully argued. It will be time enough to decide 
that question when it necessarily arises, if ever it shall do 
ao, which is not very probable, as no such question has 
arisen sinc^ the institution of proceedings in bankruptcy, 
a period little short of 300 years. If ever the question 
shall arise, the Court, whose assistance may be invoked 
to ciorrect an excess of jurisdiction in another, w’ill, 
without doubt, take care not to exceed its own. 

Rule refused. 


Monday, 
Kovember Sth. 


The King a/^ahist Rowland. 


A plea to a (juo 
vwaxranto stated, 
that an iininc* 
moiial court 
leet was in part, 
holdcu in the 
morning and in 


QUO warranto against the defendant, as mayor 
of tlic borough of Ilotff in the county of Den¬ 
bigh. The first plea, after staling an immemorial 
court-leet and view of frank-pledge, holden within the 


part in the even¬ 
ing, and that the custmn had been to elect tSie mayor at the moniing court, which burgcaa 
been accustomed to be sworn into tim office at the evening court, by the steward ot his 
deputy. 'Phe refdiccftioo denied ttie mode of election ; and tliere was also an issue not 
duly sworn.” At the trial, it appeared, that, in addition to the custom set out in the pica, 
it had been usual fdr the leet jury to present, in writing, the candidate who had most 
▼otes at the morning court, to be sworn in by tlie steward at the evening court; but they 
had no control over the poll: Held, that this was a mere ministerial act, on their part, and 
tbatit .was no wmtMl part of the cuatom, tmd need not b« stated on the record. 


borough^ 
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boroi^h, set out a charter of the Earl of Arundel and 
Surry, of the 1$ H, 4., confirmed by letters patent of 
Queen Elizabeth, and accepted by the inhabitants. It 
then set out a bye-law, that the mayor and burgeissea, 
or such of them as chose to attend, should assemble at 
the court-leet, held within one month after Michaelmas^ 
and should elect one of the burgesses to be mayor for 
the ensuing year; and that the usage since the bye-law 
had been conformable to it; and that the court-leet, 
since the bye-law, had been in part holden in the 
morning and in part in die evening, the one being 
called the morning and the other the evening court j 
and that the custom had been to elect the mayor at 
the morning court, which said burgess hath been 
used and accustomed to be sworn into the office of 
mayor of the said borough by the steward of the 
said lordship or his deputy for the time being; and 
thereupon hath used and been accustomed to be ad¬ 
mitted into the office of mayor of the said borough; 
and being elected, sworn, and admitted, hath, during 
all the time, held, exercised, and enjoyed the same 
office.” It then stated, that on the 27th Ocloher^ 
1818, a court-leet was held before <7. JV. W. ff^ne. 
Esq., the steward, in the morning, which was duly 
adjourned to the evening of the same day; and that 
defendant was duly elected at the morning, and sworn 
in at tiie evening court. The replication, after ten¬ 
dering issues on the different facts alleged in the plea, 
stated that “ from the time of composing, constituting, 
establishing, and making the said supposed byc-law in 
the said first pica above-mentioned, hitherto the mode 
of electing a mayor of the said borough bath not been 

K 2 accordhig 
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Tlie Kifffl 

against 

JUmtAXO. 


ticcording to the said supposed bye-law, in mann^ and 
form as the said Jo^u Rcmland hath above in his said 
plea in that behalf alleged. And this, &c. Where¬ 
upon issue is joined.” And it also stated, that tlic 
said John Bowlatid was not duly sworn into the said 
office of mayor in manner and form as the said John 
jRffooland hath above in that plea alleged. And this 
&c. Whereupon issue is joined.” At the trial, at tluT" 
last Shf'cwsbury assizes, before Holroj/d J., the mode of 
election set out in the defendant’s plea was proved, with 
this addition, that the custom had been to swear the 
jury of the leet at the morning court, and then to 
take the poll for mayor; and that, at the evening court, 
the jury used to make a written presentment of the 
person who had the majority of votes to the steward 
to be sworn in. On the present occasion, the jury had 
presented to the steward the candidate opposed to the 
defendant; but the latter having the majority of legal 
votes, the steward swore him into the office of mayor. 
It did not appear that the jury had ever exercised any 
discretion over the poll, their office being only to 
present the successful candidate. Taunion, lor the 
crown, contended, that there was a material variance; 
between the statement and the proof, and that the 
presentment by the jury should have been stated in the 
plea. The learned Judge, at the trial, over-ruled the 
objection; but gave liberty to move to enter a verdict 
for the crown, if the Court should be of a different 
opinion. And now 


IF. jE. Taunton moved for a rule nisi accordingly. 

Here the presentment should have been stated in the 

plea, 
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plea, n being a necessary part of the election. The 
defendant was bound to set out the whole mode of 
election, and he has not done so. For, in fact, it was 
not usual for a person elected as he was to be admit¬ 
ted mayor. Rex v. Leigh («) is an authority to shew, 
that even though a defendant may have a good title de- 
ducible from the record, still, if he allege a prescription, 
and fails to prove it, judgment must be entered for the 
crown. Mr. Justice Yates there said, “ The defendant 
must set up a complete title, and if he fails in it, or in 
any chain of it, judgment must be given against him.” 
A prescription is entire, and the whole must be set 
out. Lovelace v. Reynolds (6), Waring v. Griffiths (c). A 
presentment is often of great im}X)riance; for, in the 
case of copyhold, a surrender without a presentment is 
altogether void. Com. Dig. tit. Copyhold^ F. 10. Bnr- 
goi/ne V. Spnrlittgi {d). [Bayley J. There it is because 
no surrender at all can be taken out of court except by 
custom; and the presentment is part of the custom.] 
Here the election was not perfect till there had been a 
presentment. At all events, the crown is entitled to 
judgment upon the issue “ not duly sworn in manner 
and form as defendant hath allegedbecause, cer¬ 
tainly, the defendant has not been sworn in the usual 
mode. 

Aubott C. J. I think the Court ought not to grant 
this rule. It apjK'ars that all that was alleged in the 
defendant’s plea was proved. But it is objected that 
this proof was coupled with the proof of another ma- 

(a) 4 Bwrr. 2147. (6) Cro.El. 546. 

(c) 1 Burr. 441. (rf) Cre, Car, 27X 
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terial fact, viz. the presentment; and that thi% fact 
was not alleged in the plea. Now it appears to me 
that this presentment was merely ministerial on the 
part of the jury. It was their duty to present the per¬ 
son having the majority of legal votes; and they had 
no discretion on the subject. Their written present¬ 
ment was similar to an entry made in «K)rporation- 
books by a town-clerk, recording, that on such a day" 
and at such a time A, B, was duly elected. Such an 
entry as this on the day of swearing in, it may often be 
customary for the town-clerk to read as a matter of 
ceremony. But it is no material part of the appoint¬ 
ment; and not being so, it needs not be alleged in a 
defendant’s plea. I think, therefore, that there is no 
ground hr disturbing this verdict. 


Bayley J. concurred. 


Holroyd J. If this presentment were an essential 
part of the custom, it would put it in the power of the 
jury to defeat any election. The foundation of the 
mode of election is the bye-law, w'hich is wholly silent 
as to any presentment. Anti if the presentment had 
its origin in a subsequent bye-law, that should have 
been replied by the crown. 

Best J. concurred. 

Rule refused. 
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Fox, Administrator of Mary Fish, deceased, 
against Fisher and Another, Assignees of 
Thomas I'ish, a Bankrupt. 


^ROVER for household furniture. Plea, general 
At the trial at the last Summed' assizes for 


issue. 


the county of Dorset^ before Graham B. the following 
facts appeared*: Marj/ Fish kept an inn at Bridporff and 
having died intestate in 1807, Thomas Fishy her son, 
took possession of the inn and all its furniture, &c. 


which lie continued to carry on for his own profit till 
Fcbniarijy 1819, when he became bankrupt, and the 
defendants, as his assignees, took possession of the goods 
and sold them. T. Fish never took out letters of ad¬ 
ministration to his mother’s effects. In 1806 Mary 
Fish became bound as surety in a bond for 'tOO/. to Sir 
Fvan Nej)can, and the bond having been forfeited, the 
plaintiff, as agent of Sir E. N., took out letters of ad¬ 
ministration to Mary Fishy on the ISlh May, 1819, and 
claimed the property in that character. At the time of 
the death of Mary Fish in 1807, she Icit two sons, 
Thomas and William^ surviving her; but William died 
on i\\Q2Mh. Decembery 1813, previously to the bank¬ 
ruptcy of Thomas. The learned Judge, at the trial, 
was of opinion that this case fell within 21 Jac, c. 19. as 
being property by the consent of the true owner, in the 
possession, order, and disposition of the bankrupt, and 
directed a nonsuit. And now 


Peil Serjt. moved for a rule nisi to set aside the non¬ 
suit, and to enter a verdict for the plaintiff for the 

K 4 amount 


18)9. 


Mondayt 
November Stii, 


Where a person, 
entitled to take 
out letters of 
administration, 
neglected to do 
so, but remain* 
ed in possession 
of the goods 
of the intestate, 
and being so in 
possession, be¬ 
came a bank¬ 
rupt, and a cre¬ 
ditor of the in¬ 
testate, after¬ 
wards took out 
letters of ad¬ 
ministration, 
and claimed the 
goods from tho 
assignees; 

Held, that 
these goods 
were witliin 
yi Jat. c. 19., 
being property 
in the posses¬ 
sion, order, 
and disposition 
of the bank¬ 
rupt, with tlje 
consent of the 
true owner, 
and that tho 
assignees were 
therefore en¬ 
titled to tlicm. 
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amount of the goods which had been ascertained at 
the trial. He contended that, in this case, there was 
no true owner who could give such consent us was 
necessary. The only person who could be considered 
as filling that character was the ordinary. But he has 
only a power to convey, and no property vests in him 
so as to enable him to give consent. The case of Fair- 
clam, on the Demise of Allen, v. Little {a) is in point; 
there it was held, in an action of ejectment, that twenty 
years undisturbed possession was not sufficient to bar the 
action, the party entitled to administration having only 
become so lately, and having taken out letters of admi¬ 
nistration within a short period previously to the com¬ 
mencement of the action; yet there it was contended 
that it was a possession for twenty years vvitli consent 
of the ordinal^'. But the Ckjurt of Coniinon Pleas 
held that not to be suiBcient. 


Abbott C. J. Here the son was entitled to take 
out letters of administration to his mother, and if he 
had so done, he would have vestcii in himself a com¬ 
plete legal right. Now*, a creditor of the mother might 
either have brought an action against him as executor 
de son tort, or might have cited him before the ecclesi¬ 
astical Court, to shew cause wl^- the creditor, and not 
the son, should be constituted administrator. Neither 
of these things was done, and the son continued in pos¬ 
session of these goods for nearly twelve years. I think, 
therefore, that these goods were clearly within 21 Jac, 
c. 19., as being, with the consent of the true owner, in 
the possession, order, and disposition of the bankrupt. 
The case cited is distinguishable, because there the 
person in possession was not entitled to take out letters 
iu) In C. r. 58 G.5. 


of 
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of administration ; but here, the bankrupt was so en¬ 
titled. 1 think the nonsuit was right. 

Bayley J. If we were to hold that a possession 
of this sort could be defeated by administration subse¬ 
quently taken out, we should make an end of the 
statute of James. The possession here would naturally 
induce the creditors to suppose that the goods were 
the bankrupt’s property, and that he had, if necessary, 
taken out the letters of administration, as he was en¬ 
titled to do. There are cases which shew that where an 
executor uses goods belonging to a testator as his own, 
those goods may be seized under an execution against 
the executor. Here the bankrupt had, for nearly 
twelve years, possession of these goods, with the consent 
of all who were entitled to dispute it with him, and that 
is enough to satisfy the words of the statute. 


1819 . 

Fox 

againtt 

Fishks. 


Holroyd and Best Js. concurred. 

Rule refused. 


Huckvale and Another, Assignees of Atkins, Monda;,, 
a Bankrupt, against Kendal. 


Bit AH AM had obtniiied a rule nisi for setting aside 
the judgment signed in this case for irregularity 
wdth costs. It appeared that the action had been com¬ 
menced in Hilary term, and, after some intermediate 
proceedings, the defendant ultimately pleaded the ge¬ 
neral issue, and gave notice of disputing the bank¬ 
ruptcy. 


After ddivury 
oi' an amended 
declaration, a 
demand of a 
plea is not ne¬ 
cessary to en¬ 
title a party to 
sign judgment, 



CASES tN MICHAELMAS TERM 


19S 


1819. 

Huckvau 

agaimt 

Kjcmoai^ 


ruptcy. On tbe 20th Ma^ plaintifR took out a 
summons to amend the declaration, which, on the 
22d Ma^, was allowed, on payment of costs. The 
coats were taxed on the 24th On the 26th May 

the defendant’s attorney called at the office of the 
plaintifis’ agent and desired that he would reply to his 
plea of the general issue. On the 4th Jmw the amended 
declaration was delivered, and, on the 11th JunSf a 
rule to plead given: judgment was signed on the 
22d June, There was no demand of a plea. 


Casbei'd shewed cause, and contended that the de¬ 
mand of a plea was not necessary in the case of an 
amended declaration; because there the party is under 
terms to plead within a specific time, and for this he 
mted Pearson v. Peymlds («), and Baker v. HaU {^). 
And, besides, there was no available plea in this case 
at all; for the general issue, which had been pleaded 
to a former declaration, was at an end. 


Abraham, contra. The defendant’s attorney re¬ 
quested a reply to the general issue, after tbe declar¬ 
ation had been amended, which shewed therefore that 
he meant to abide by that plea to the amended declar¬ 
ation. Then, as to tbe demand of a plea, tbe cases cited 
are different from the present; for, in them, the de¬ 
fendant has express notice of t^e time allowed. 

Per Curiam, The application of tlie defendant’s at¬ 
torney was previous to the deliveiy of the amended 
declaration. It Is not possible, therefore, to say, tliat 

ffl) 4 JBcut, 571. (ft) 1 Taunt. 538. 


there 
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there was a plea in the office when the judgment was 
signed. And, as to the other point, there being no 
authority to shew that there must be a demand of a 
plea in such a case as the present, we do not think it 
right to introduce such a useless ceremony. 

Rule discharged with costs. 


Brittain against The Cuomford Canal 

Company.* 

'^RESPASS for seizing and detaining plaintiff’s 
barge. Plea, general issue. The justification of 
the defendants depended on a claim of an additional 
toll of one shilling per ton gross tonnage, on coal and 
coke navigated upon a certain part of the Croirford 
canal. The clause under which the claim was made 
was as follows: ** For all coal and coke which shall 
be navigated, carried, and conveyed upon any part of 
the said intended canal from the place wlicre the said 
canal shall cross the River Amber, or from any place 
within two miles thereof, and passing in the direction 
towards Cromford, the further sum of one shilling per 
ton.” At the trial at the last Derby assizes, before 
Abbott C. J., it appeared that the plaintiff’s barge, hav¬ 
ing commenced her voyage at a place more than two 
miles from the point mentioned in the above clause, had 
be^ navigated on a part of the Cromfard canal, with 
coal and coke on board, within the specifietl distance, 
and that she was passing in the direction towards 
Cromford. The learned Judge, at the trial, thought that 
this did not make the plaintiff liable to pay this ad¬ 
ditional 


1819. 

Hucevaix 

agaemst 

Kshsasm 


Tuetday, 
November 9th. 


Where, by a 
canal act, a toll 
of Is per ton 
was imposed 
upon all coal, 
&c. navigated 
upon any part 
of the canal, 
from a place A,, 
or fiom any 
place within two 
miles thereof. 
Held, that this 
only applied to 
voyages com¬ 
mencing 'aithiii 
those limits, 
and that no such 
toll was payable 
fur coal loaded 
at a place mure 
than two miles 
from .if., al¬ 
though con¬ 
veyed upon a 
part of the canal 
within two miles 
of A, 
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clitional toll. The plaintifl*, therefore, had a verdict. 
And now 

N, G. Clarke moved for a new trial, on the ground 
that the learned Judge was mistaken in his construction 
of the clause, 

Abbott C. J. I thought, at the trial, that the 
words “ navigated from,” used in this clause, de¬ 
noted a voyage from the i)lace where the goods were 
loaded on boanl the barge. I think so still. That 
place, in the present case, was not within two miles of 
the point specified in the clause, and, therefore, the 
plaintiif was not liable for the additional toll, 

Bayley J. The ground for this toll was, tliat great 
expenc'c was incurred by the company, in making ibi.^ 
particular part of the canal. And, as persons wdio tra¬ 
velled only a sl)t)rt distance on the canal, would pay 
only a small toll, the legislature provided, that if that 
bhorf distance was in this particular spot, they should 
p.'iy an aiiditional toll. Tiiat reason, however, docs 
not apply to persons who come frtnn a distance, and 
whose ordinary payments, therefore, are more consider¬ 
able. 1 think, therefore, that the lcgis>laturc, in using 
this mode of expression, must have contemplated a 
voyage commencing within the specified limits. Our 
construction may, perhaps, be inconvenient in cases 
where that voyage commences just beyond the limits, 
but we cannot make a new toll. 


lioi-ROYD 
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Holroyd J. The words of a clause of this sort 
ought to be perfectly clear, before we impose a fresh 
tax ou that part of the public using this canal. 

Best J. concurred. 

Rule refused. 


^louNTSTEPHEN and Others agahist Brooke 

and Others. 


^^SSUMPSIT by plaintiffs, as indorsees, against the 
defendants, as acceptors of four bills of exchange 
drawn by one Mills. Plea, statute Of limitations. 
The bills were drawn in 1807 and 1S08. In order to 
take the case out of the statute, the plaintiffs put in a 
deed between Mills and the defendants, dated June 20, 
1812, in which Mills and a person of the luune of i’Af/es 
covenanted that tliey would indemnity the defendants 
against the payment of these individual bills, which 
were recited in the deed to be then outstanding and 
unpaid. The action was commenced within six years 
after the execution of this deed by the defendants. 
Abbott C. J. who tried the cause, thought that this 
was sufficient to take the case out of the statute of limit¬ 
ations, and the plainliffi accordingly, obtained a ver¬ 
dict. And now 


Gut'ney moved to enter a nonsuit. The question, iii 
this case, is, whether this can be taken out of the sta¬ 
tute of limitations, by a deed t© which the plaintiffs were 
no pardes, and with which they had nothing to do. 

There 


1819 . 
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Where, in a 
deed between 
defendants and 
a third person, 
defendants ac> 
knowledgcd, 
within six years, 
the existence of 
a debt, and the 
plaintifis were 
wholly Strangers 
to the deed: 
Held, this was 
sufficient to 
take the case 
out of the sta. 
tutc of limit- 
ations. 





CASES IN MICHAELMAS TERM 


1819. There was, therefore* nothing from whence a promise 
to the plaintiffs to pay the debt could be implied. 

MouWTSTirHEH ^ 

agairut 
fiflOOCKt 

Abbott C. J. The statute was passed to protect 
persons who were supposed to have paid the debt, but 
to have lost tlie evidence of such payment. Here, how¬ 
ever, there is no such thing, for there is a solemn ac¬ 
knowledgment of the existence of the debt within six 
years, the legal effect of which is, to raise, of itself, a 
a promise to pay the debt. 

Rule refused. 


Marriage against Lawrence. 

^RESPASS for taking three sacks of wheat. Pleas, 
book* of a cor- the general issue and several justifications, in which 
e^ence for*”** defendant justified as w ater-bailiff of the borough of 
b^’entiyof a in the county of EsseXf and the question was, as 

publicnature. jq jjjg right of the corporationof that placeto certain tolls. 

At the trial before Garraw B., at the last assizes for the 
county of Essex, the defendant, in support of his case, 
offered in evidence an entry from the books of the cor- 
poration, dated 18lh year of Hm. 8., entitled, “ Mal¬ 
den. Curia Electionis officiariorum ibidem tenta die Ve¬ 
neris prime post festum Epiphania* domini anno R. 
Henrici 8.” 13mo. The entry was to the following ef¬ 
fect : It stated, that two ships, loaded with coal, had, on 
the 1 Tth June preceding, arrived within the liberties of 
the borough; and that the master had, without any li* 
ccncc from the bailiffs of the borough, and without paying 

any 
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any fine, delivered certain chaldrons of the coal, and, 
after having been warned of this infringement of the 
rights of the borough, had proceeded to finish the de¬ 
livery of their cargo ; upon which the bailiff and council 
of the borough assembled in the Motehallj on the 2Sd 
JunCf and after consulting the charter of the corpor¬ 
ation, resolved to seize the ships. The ships having 
been seized, their masters, William Blockman and John 
Stj/ngattf afterwards came and admitted their offence, 
and submitted themselves to the bailiffi. It then stated 
a fine of 40s. imposed by th^J^ililTs, of which S6s. was 
remitted, and 4s. paid.^ The entry was signed 
P. Goldbmme, clericus pUpgi prsedicti. The books 
in which this entry vreS'" found were the public books 
of the corporation, and contained the records, &c. of 
their sessions!, which, by the charter of the borough, 
they were entitled to hold. The learned Judge 
rejected the evidence, and the plaintifi* obtained a 
verdict. 


1B19. 

MAKKUa* 

againtt 

LAWtiace. 


Taddy Serjt. now moved for a new trial, tipon the 
ground of the rejection of this evidence. The books 
were of a public nature, and were, therefore, receivable 
in evidence. It may be admitted, that a cor})oration is, 
as to its private rights, in the same situation as any 
individual. But this entry is a record of a public 
transactiori, in which a fine has been imposed for a 
breach of duty; and it is found in the corporation 
books, in which all their public transactions are 
recorded, and where the account of what takes place at 
their sessions is to be found. Books of this sort were 
considered as evidence in The Mayor of Hull v. 

Homer 
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18 J 9. Homer {a) } anCim Viner^s Abridgment^ vol. 12. p. 90. 

placitum 16. it is held, that the common books of a 

Marmaqe 

agmnst corporation arc evidence, in regard they contain a 

AIV JLE 

register of their public transactions; and for this, the 
case of Thetford is cited, and Ilex v. Mothersell {b) is to 
the same effect. 

Abbott C. J. It seems to me that this evidence was 
rightly rejected. This was no more than a minute made 
by a party in his own memorandum-book, and it w'os, in 
fact, making evidence for himself. It is said these were 
public books in which this entry was found; but they 
w’ere not public books for all purposes. If this entry 
had been of a public nature, it would have been diilcr> 
ent; but this not being so, the rules of evidence require 
that it should not be received. 

Baylev j. This falls within the rule of evidence, 
which prohibits a party from making evidence for him¬ 
self. If a corporation enter theic own private business 
in the public court-book, that circumstance will not 
alter the nature of the entry ; for if the entry apply to 
private transactions alone, it will still fall within the 
rule applicable to private books, whicii cannot be given 
in evidence for the party to whom they belong. 

Holroyd j. The book in which the entry is made 
•Can make no difference, for it will not make the entry 
of a public nature because it is found in a public book ; 
and if it be of a private nature, it is not receivable 
in evidence. 

Best J. conctnffed. 

Rule refused. 


(a) Cavip.lOi, 


{b) 1 Ar. 9J. 
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Proctor against Manwaring. 


Tuesda^f 
November 9th» 


for penalties under 55 G. 3. c. 137. s. 6. The 
first count of the declaration stated, that the de¬ 
fendant was duly appointed overseer for the borough of 
Leominster, in the county of Hereford ; and that, during 
the time he retained such appointment as aforesaid, he 
did, in his own name, provide, furnish, and supply, for 
his own profit, certain goods for the support and main¬ 
tenance of the poor of the said borough. The other 
counts varied the statement of defendant’s liability. 
Plea, general issue. At the trial at the last assizes for 
the county Hereford, before Richardson, 3 there were 
several charges made against the defendant, which re¬ 
ceived an answer in fact. But there was one wholly 
uncontradicted in cvidwicc. Anm Willimns, a pauper 
of the borough, was in the habit of receiving 8s. Qd, 
per week relief; and it was proved that the defendant, 
who kiSj^t a chandler’s shop, paid her allowance on se¬ 
veral occasions, partly with goods from his shop, and 
partly in money. The learned Judge told the jury, 
that, in his opinion, the act was intended to prohibit 
overseers from supplying the parish generally; or per¬ 
haps it might include a case where a pauper had been 
constrained to take .'i part in goods, but he left it to 
them to say, whether or not this had been consented to 
voluntarily by the pauper; telling them, that, if that were 
so, he was ©f opinion, that it was clearly not within the 
act of parliament. The jury were ot opinion', that the 
pauper had voluntarily consented to take part in goods 
VoT« III. L and 


The statute 
55 G.S. c. 137. 
s. 6. only pro¬ 
hibits church¬ 
wardens or 
overeeers from 
supplying the 
workhouse, or 
the poor of the 
parish gener¬ 
ally; and there* 
fore, where an 
overseer, receiv¬ 
ing an order for 
the relief of s 
J. S. , an indi¬ 
vidual pauper, 
paid J. S. part 
in money, and, 
by the consent 
of /. S, gave 
her the remain¬ 
der in goods 
from his shop: 
Held, that he 
was not liable 
to the penalty 
of KXV. im¬ 
posed by the 
act. 
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and part in money, and found a verdict for the defend¬ 
ant. And now 

Peake moved for a new trial, on the ground of a 
misdirection of the learned Judge; and he contended, 
that the act amounted to a total prohibition of all 
dealings with paupers, by the overseers. The iutiueuce 
which such jiersons necessarily jiossess, is such as will 
compel paupers to submit to impositions ; and a half vo¬ 
luntary consent will be given, which it was the object 
of this act to prevent. The words of the sijvth section 
are not merely that overseers shall not furnish goods 
to the w'prkhouses fo|: their own profit, but also arc, 
“ or otherwise, for the support and maintenance of 
the poor,” which seem to include every possible case. 
Tile voluntary coirsent of the pauper was therelbre im¬ 
material, and ought not to have been left to the jury. 


Abbott C. J. This being a penal clause in tins act of 
parliament, must not be extended by construction, and 
though there may be cases suggested, falling within the 
mischief intended to lie prt vented by the legislature, 
yet, if they liavc not used jirojicr words, so as to include 
them within the prohibition, it is not competent for the 
Court to extend the act of parliament to them by con¬ 
struction. Kow the words are, “ 'I'liat no church¬ 
warden or overseer shall, under the pain oi* forfeiting 
100/,, either in his own name or in the name of any 
other person, provide, furnish, or supply, for his own 
profit, any gtiods lor the use ol' any workhouse, or 
otherwise, for the support and maintenance of the poor 
in any parish, &c. lor w'hich he shall be appointed over¬ 
seer, during the time of his appointment; nor be con¬ 
cerned, 
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corned, directly, or indirectly, in furnishing or supplying 
the same, or in any contract relating thereto.” Now it 
appears from the expression “ for the use of any work¬ 
house,” and afterwards from that of “ the support of 
the poor,” that the poor generally, and not individuals 
of that class, ai-e intended to be [included within those 
words. An overseer, therefore, cannot contract for the 
workhouse, nor can he, if there should be an inclement 
season, during which it might be considered desirable 
to furnish a general supply of coals or blankets to the 
poor, be the person to furnish such articles to tlie 
parish. The exception seems to me to fortify this view 
of the case, by which two justices are authorized, in 
case no person can be found within a convenient dis¬ 
tance competent to undertake the supply of such ar¬ 
ticles for such workhouse for the use of the poor there, 
by certificate, to permit an overseer to contract and 
agree for such supply. So that it seems to have been 
the intention of the legislature, only to prohibit over¬ 
seers froni being contractors for the general supply of 
the poor; and tlie wor,d there” distinctly shews, that 
this part of the clause is applicable only to the poor 
wht) are in tlie w'orkhouse. This, therelbre, narrows 
the construction of the previous part of the clause. I 
think, therefore, that the case which was proved, does 
not fall within the net of parliament. It would have 
l>ecn very easy for the legislature, had they so intended 
it, to have said, that it should not be lawful for an 
overseer to deliver to any pauper articles in lieu of 
money ordered for relief, but they have not so expressed 
tfjemselVes. I am, therefore, of opinion, that there 
should bo no rule granted in this case. 


L 
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Bayxiy J. I am of the same opinion. The object 
of the act was, to prevent imposition upon the parish 
by the overseers. IfJ therefore, goods are required 
for the parish workhouse, or if any other general supply 
for the poor is wanted, the overseer is not to furnish 
that supply; but it seems to me, these are the only 
cases contemplated by the act. Where a pauper car¬ 
ries an order for relief to the overseer, he has a right 
to demand it in money; and, in case of refusal, has a 
speedy remedy, by complaint to the justice who made 
the order. If the conduct of the overseer in selling 
the articles be oppressive, the justice may punish him 
for it; but, if the overseer be absolutely prohibited from 
selling, it might be an hardship upon the pauper. For 
there being no words distinguishing the case of money 
laid out by the pauper, after full payment by the over¬ 
seer, from that of a payment partly in goods and 
partly in money, a pauper might be compelled, in case 
the overseer kept the only shop in the village where 
the articles were supplied, to go to a very inconvenient 
distance, for the purpose of purchasing them from some 
one else. 


Holboyd J. However desirable it may perhaps 
be to prevent the mischief attending such cases as the 
present, yet wc cannot extend a penal statute so as to 
bring this case within it. The words of the statute ap¬ 
pear to me applicable only to a general supply of the 
poor by the parish officers. This case, therefore, does 
not fall within the act. 


Best J. concurred* 


Rule refused. 
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1819. 


Doe, on the demise of Howson, agmmt 

Watehton, 


Wednetda^t 
Nwmber lOtb* 


J-TJECTMENT. The case was tried at the last 
Summer assizes for the county of York before 
JVood B. The following facts appeared: Ilobert Ycw- 
ard, being seised of the premises, which w'ere copyhold 
of the niniior of Rothwellf surrendered them by writing 
dated 19th Julj/j 1743, into the hands of the lord of 
the manor, To the use of certain persons therein 
named, their heirs and assigns for ever; in trust, never¬ 
theless, to and for the use, benefit, and habitation of the 
poor of the town of Rothwell for ever.” The trustees 
were duly admitted at a Court holden Oclohet' 12, 1743. 
The lessor of the plaintiff was the eldest son of the 
last surviving trustee, who died in 1786, and he was 
duly admitted tenant upon the inquisition of the 
homage upon the like trusts upon 20th October^ 1813. 
No evidence was given to shew when Robert Yorvard 
died. At the trial, Hullock Seijt., for the defendants, 
objected that this surrender was void by the statute of 
G. 2. c, 36., none of its provisions having been com¬ 
plied with, and he cited Arnold v. Chapman (a), to 
shew that copyhold lands were within that act. The 
learned Judge, being of the same opinion, directed a 
nonsuit. And now 


A conveyance] 
of copyhold 
lands to cha¬ 
ritable uses, in 
Uie life-time of 
the party, is 
within 9 G. 2. 
c. 56., and 
therefore must 
be made witli 
the formalities 
required by that 
act. The 
Court will not, 
even afteralone 
and undisturbed 
enjoyment, pre¬ 
sume a bargain, 
and sale, and 
enrolment of 
the same in 
Chancery: 
Qusere, If it 
would be suffi¬ 
cient, in the 
case of cqpy- 
hold, to declare 
the uses by a 
deed, conform¬ 
ably to 9 G. 2. 
c. 36., and to 
cause such deed 
to be enrolled 
in Chancery. 


Tindal moved for a new trial. He contended, that 
though a devise of copyhold was held to be within the 


(a) 1 res. Sen, 108. 

L 3 


statute 
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statute 9 G. 2, c. S6. in the case of Arnold v. Chapman ; 
yet, in this case, the gift is not by will, but by convey¬ 
ance in the life-time of the party, and a conveyance of 
copyhold is not within the statute. The statute directs 
that such conveyances shall be made by deed indented, 
sealed, and deirvercd twelve months before the death of 
the party, and enrolled in Chancery within six months 
of its execution. But a copyhold estate cannot pass by 
bargain and sale, enrolled, and, therefore, it follows, 
that it was not included within the act. And it is not 
within the mischief intended to be remedied. For a 
copyhold does not pass by a private conveyance, but by 
surrender, which is a public act, done openly in the 
lord’s court. But, secondly, the statute does not make 
void the legal estate, and therefore, as the plaintiff has 
been admitted, he may recover at law, dcm. Toone, 
V. Copestake. {h) Supposing, however, that a bargain 
and sale and an enrolment are necessary, they may, after 
so long an enjoyment, be presumed to have cxisteil ; 
Mayor of Kingston v. Hor?ter (c), Bex v. Ixmg Buck- 
by, [d) And, as to the objection, that it did not ap¬ 
pear that the surrenderor, in this case, survived for a 
year after the surrender, it is sufficient to say, that, as it 
appears he was alive when the surrender took place, 
the Court will also presume that he continued alive for 
a twelvemonth afterwards. 

Abbott C. J. The case of Arnold v. Chapman^ 
which has been cited, is a distinct authority to shew, 
that copyhold, as well as freehold lands, are within the 
operation of the 9 Q. 2, c. 36. And if it were perfectly 

(a) (6) Cotvp. 102, (cl) 7 £att, 4S. 

clear, 
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clear, that it was impossible, for the mode of conteyance 
pointed out by the statute to be adopted, in, the case 
of copylibld, the only consequence that would follow 
would be, that the statute would absolutely prohibit 
any conveyance of copyhold to charitable uses. But 
it would, by no means, be a legitimate consequence, 
that copyhold lands could lawfully be conveyed without 
the formalities required by that act. The act was 
passed for the sake of public policy and to prevent per* 
sons from conveying their lands to charitable uses in a 
secret manner at or near to the time of their death. It 
therefore directs the execution in the presence of two 
witnesses, anti the enrolment in Chancery, and makes 
it necessary that the party, should survive for a year. 
It is said, that in this case, the Court may presume, if 
necessary, that a bargain and sale, and enrolment have 
been made. But the cases cited arc very distinguish¬ 
able from this, and no instance can be found, where the 
Court have presumed that an enrolment has been made. 
I am, therefore, of opinion, that no such presumption 
ought to be made, and, that there are no sufficient 
grounds for granting this rule. 

Bayley J. I am of the same opinion. The statute 
meant to provide Uiat a party who conveyed his lands 
to charitable uses, should, at the time of such convey¬ 
ance, be of full understanding, and that the conveyance 
should possess the greatest possible notoriety. It is 
said, that by a surrender of copyhold openly in the 
lord’s court, this will be effected. But that is not so; 
for, though the surrender, itself, be notorious, yet the 
uses to which the lands arc surrendered, need not ap¬ 
pear on the rolls of the Court. Admitting that there 

L 4 could 
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Dox 

against 

'W/k.'SZRTQJf, 


could not be an operatire bargain and sale in this case, 
still the parties might, at least, have attained the object 
of notoriety, by executing a deed declaring the uses of 
the surrender, in the mode required by the statute, and 
having it enrolled in Chancery; but that has not been 
done in this case. As to presuming an enrolment, if it 
had appeared, that the rolls of Chancery had been 
searched, and a chasm had been discovered about the 
period of this surrender, it might have been different. 
At present, there is no evidence, upon which such pre¬ 
sumption can be founded. 

Holroyd J. It appears to me, that copyhold lands 
are within the mischief intended to be remedied by the 
statute 9 G. 2. c. 36.; and, if so, they fall within the 
rule of law, which says, that cases within the mischief 
of a statute shall be held to be included in the general 
words of it. And, although a copyhold must pass by 
BuiTender, and not by bargain and sale, yet, it is clear 
that the uses of the surrender may be declared by deed 
indented and enrolled. That, however, has not been 
done in this case. 

Best J. concurred. 

Rule refused. 
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Badger against Ford. 

J^ECLARATION stated, that plaintiff was lawfully 
possessed of a messuage or tenement, and sixteen 
acres of land, with the appurtenances, situate in 
the parish of Dagenhamt in tlic county of Essex^ 
and, by reason thereofj was entitled to have common 
for all his commonable cattle, levant and couchant, 
upon his messuage and land, on a common called 
Bentry Heath, situate in the parish aforesaid, every year, 
at all times of the year, as to the messuage and lands, 
with the appurtenances belonging; yet, that the de¬ 
fendant, well knowing, &c. built upon the said common, 
and inclosed the same, &c. &c. Plea, not guilty. At 
the trial before Garrow B., at the last assizes for the 
county of Essex, it appeared that the messuage and 
land, in respect of which the right of common was 
claimed, had, about fifty years ago, vested in the lord 
by forfeiture, and that he re-granted the same as a 
copyhold, with its appurtenances, to have and to hold, 
according to the custom of the manor. It also ap¬ 
peared, that for upwards of 150 years, the lord had 
been in the habit of granting leases of parcels of the 
waste of the manor, under which inclosures were made; 
and that, under similar leases, the whole of the com¬ 
mon in question was incldfeed in the year 1810. There 
was no other waste uiwn the manor upon which the 
commoners could depasture their cattle, at all times of 
the year, although they turned their cattle on the 

king’s forest during all but the fence months. It was 

con- 


1819, 


Thunia^, 
November 11 tb. 

A copyhold 
tenement, to 
which a right of 
common was 
annexed, hav¬ 
ing vested in 
the lord by for¬ 
feiture, he 
re-granted it as 
a copyhold, 
with the appur¬ 
tenances : 

Held, that hav¬ 
ing always con¬ 
tinued demis¬ 
able, while in 
the hands of die 
lord, it was a 
customary tene¬ 
ment, and, as 
such, was still 
entitled to right 
of common: 
Held, secondly, 
tliat a custom 
for the lord to 
grant leases of 
die waste of the 
manor, without 
restriction, is 
bad in point of 
law. 
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1819. 


BASa£R 

agmmt 

Ford. 


contended at the trial, first, that the tenement in 
Vespcct of which the action was brought, having 
vested in the lord by forfeiture, the right of common 
became extinguished, and the re-grant of it as a 
copyhold tenement, cum pertinentiis, did not recreate 
the right of common; and, secondly, that the circum¬ 
stance of the lord having, at all times, granted leases of 
parcel of the waste, raised an implication that such a 
power was reserved to him at the time of the original 
grant. The learned Judge directed the jury to find a 
verdict for the plaintiff, with liberty for the defendant 
to move to enter a nonsuit upon both these points. 
And now, 

Marryat moved accordingly; and he contend«l, first, 
that the copyhold, to which the right of common "was 
annexed, having itself become extinguished, in conse¬ 
quence of the customary estate having v<»sted in the 
lord by forfeiture, the right of common was also 
destroyed; and he cited Ma^mm v. Ihmter. {a) There, 
a copjhokl to which a right of common w'as annexed, 
being enfranchised by the lord, had la'coine extin¬ 
guished, and the lord granted it in fee, cum pertincntiis; 
and it w’as there held, that this gave no right r»f com¬ 
mon, for the common was gained by custom, and 
annexed to the customary estate, and was there¬ 
fore lost with it; common, of its own nature, not 
being incident to a copyhold estate, but a collateral 
incident gained by usage. Secondly, admitting the 
plaintiff to have a sufficient estate to entitle him to 
maintain this action, still, the usage which has existed 
for 150 years for the lord to grant parcels of the w'aste, 


(a) Ydv. 189. 


is 
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is sujBficient to mse a presumption that the lord 16191 
reserved the power to himself at the time of the 

BxsatK 

original grant. against 

Foil). 


Abbott C. J. When a copyhold tenement is seized 
into the hands of the lord, it does not therefore lose its 
right of common; for that right is annexed to all cus¬ 
tomary tenements, demised or demisable by copy of 
court-roll: and while the estate remains in the lord, it 
continues demisable. If, indeed, the lord grants the fee 
to a copyholder, it never can again become a copyhold 
estate, for it ceases to be demisable by copy of court-roll. 
In this case, if the lord had brought an action against the 
plaintiff for turning on his cattle, there can be no doubt 
that he might have pleaded that this was a customary 
tenement, demisable by copy of court-roll; and that, 
by custom of the manor, all such tenements had aright 
of common. As to the second point, I think it is too 
much to suppose a reservation of a power by the lord, 
at the time of the original grant, the effect of which 
would be to enable him to annihilate the right of 
common altogether. Such a custom cannot exist. I 
am, therefore, of opinion that there should be no 
ncw^ trial. 


Rule refused. 
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Fridt^, 

NowmJber I2th. 


A deed con¬ 
tained a power 
of attorney to 
' A.^. to deliver 
seisin of the 
prenuses, ac¬ 
cording tu the 
form and effect 
of the deed: 
Held, that it 
was not neces¬ 
sary for the 
attorney to 
nuke livery on 
tlie day of the 
date of the 
deed, but that 
his power was 
well executed 
afterwards. 


Roe, on demise of Heale and Others, 
Assignees of Dingle, a Bankrupt, against 
Rashleigh. 

jj^JECTMENT for premises in Cornwall. At the 
trial at tlie last assizes for that county before Beni J. 
it appeared, that the defendant, by a deed, dated 2‘Jth 
September^ 1790, had granted the premises in question 
to Joseph Dingle, to hold from the date thereof for his 
life. The lease contained a power of attorticy to de¬ 
liver seisin as follows; “ C. JR, doth, by these presents, 
make, constitute, and appoint K. B. and ?r. T., his 
lawful attorney and attornics, jointly and severally for 
him the said C. JR,, in his name, into the said premises, 
or any ])art thereof, in the name of tlie whole, to enter 
into full and peaceable possession and seisin thereof, ibr 
him the said C. R,, and in his name to take and have, 
and after such entry, possession, aud seisin thereof had 
and taken, the like full and peaceable possession and 
seisin thereoli or of some part thereof^ in the name of 
the whole, up to the said Joseph Dingle, to give and 
deliver, according to the form imd eflecl of these pre¬ 
sents.” On the lease there was indorsed a memoran¬ 
dum of livery of seisin having been made by If. T., 
one of the above attornies, to Joseph Dingle, on the 1 Uh 
January, 1791. It was objected at the trial, that under 
these circumstances, the lease was not good, inasmucfi 
as livery of seisin could not be made by attorney on a 
day subsequent to the date of the lease, unless the attor¬ 
ney was specially authorized so to do; and Hennings 

V. Pauchard 
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V. Patichard {a) vfa.% cited. Best 5. directed a verdict !819. 

for the plaintiff, but reserved the point. And now —- 

Rob 

against 

Adam moved to enter a nonsuit. A power of this 
sort must be strictly pursued, being only a bare autho¬ 
rity, not coupled with an interest. Now the power was 
to give livery of seisin, according to the form and effect 
of the lease, which must mean livery of seisin, on the 
29th September, the day of the date. The case of Hen¬ 
nings v. Pauchard is precisely in point. There the 
date of the lease was the 10th June, the livery of seisin 
the 23(1 July, and, being by attorney, the lease was 
held void. In Tiler's {J 3 ) case, where the lease was 
for life, to commence at Michaelmas, and the lessor 
made livery after Michaelmas, it was held to be a good 
lease. So if he makes letter of attorney to give livery 
after Michaelmas; but if he makes letter of attorney 
to make livery generally, and the attorney makes livery 
after Michaelmas, that is a disseisin to the lessor; so 
that there it appears that the Court takes a distinction 
between livery of seisin by the lessor and by his at¬ 
torney. The former may make livery at any time, but 
the latter only according to the special authority given 
to him. It is said, that the case in Cro. Jac. has bjsen 
overruled by Freeman v. West {c) ; but, in that case, 
this point seems to have been taken for granted, and 
The Dean and Chaptet' of Worcester's{d) case, upon 
which Lord Chief Justice Pratt relies, does not seem 
to warrant such a conclusion; for there it w'as a lease 
for life, to commence a die datffs, and the letter of 
attorney was to make livery the next day, which was 

(«) CVo. JaCt 153. {Jf) 2 BolU Reju 366i 

(c) a rm. 167. (d) Palmer, 30. 

the 
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, J819. the day of the qommencement of the lease, according 

■-- to the then prevailing decisions. Besides, in Doe v. 

against WattoK (fl) the case in Wilson was stated to be a niis- 

lUsawoK. jjg ^tUler V. Fincher (6); Vin, Abr, tit. 

Fe^mentf U., and 1 lioUct Abr, 828. Buckler v. 
Hard^,{c) 

Abbott C. J. If this objection were to prevail, it 
must have the eflPect of avoiding very many leases, 
particularly ecclesiastical leases, in which livery of 
seisin has been made by attorney. But, notwithstand¬ 
ing that mischievous consequences would follow from 
our decision, if I entertained any doubt upon the sub¬ 
ject, I should be disposed to grant this rule, for the 
purpose of having the point discussed. As that, how¬ 
ever, would naturally excite great doubt and alarm, in 
many persons whose interests would be affected by it, 
and as 1 do not entertain any doubt on the subject, 1 
do not think we ought to grant the present application. 
Had the case in Croke not been overruletl by any sub¬ 
sequent authority^ 1 should, although I do not under¬ 
stand the principles upon which it was determined, have 
yielded to it so far as to have granted this application, 
for the purpose of having the question decided in a 
more solemn manner. But that has been already over¬ 
ruled, after tw^o arguments, in die case of Freema7t\, 
Weslf upon reasons which appear to me to be quite sa¬ 
tisfactory. The ^urt there held, that a power to 
deliver seisin, according to the true meaning of the 
lease, did not confine the attorney to make livery of 
seisin on the particular day of the date of the deed, 

(«) Cmf, 19I« (*) 2J}ulti, 502, (c) Cro,El,S85. 

but 
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but extended to (us doing so nt some convenient c^poiv 
tunity afterwards. I think, therefore, that the livery 
of seisin was properly made in this case, and that we 
ought to refuse this role. 


1 ^ 19 . 


Bayley J, I am of the same opinion. Freeman v. 
West is a direct authority in point, and the reason of the 
thing is in favour of that decision. It is said, that,that 
case is broken in tippn by the authority of Doe v. Watton, 
But that is not so, for the mistake alluded to there, ap- 
plieS|i?iot to the case but to the supposed opinion of Wil~ 
mot J. stated at the end of the case by the reporter, and 
which is corrected by Jbhurst J. in Doe v. Watt<m^ 


Holroyd j. The case of Freeman v. West seems to 
me to have been rightly determined, artd 1 think it 
ought to govern our present decision. It has been ar¬ 
gued ill the present case, that the j^iower was to deliver 
seisin according to the tenor and effect of the deed; 
aud it is contended, that the livery of seisin in this case 
was not according to the tenor and effect of the deed, 
because no freehold was conveyed by it till a subse¬ 
quent period; but that objection was considered in 
Freeman v. Westj where the words of the power were- 
similar to the present, and yet the Court there would, 
not narrow the construction. 'The true meaning of 
such a power is, that the attorney shall deliver seisin 
at ai^y convenient day subsequent, and that die lessee 
shall hold according to the tenor and effect of the lease; 
and there Pratt C. J. said, that it would make no. dif¬ 
ference where the livery is made by the lessor himself^ 
or his attorney, according to the tenoi-, effect, and true 
meaning of the lease, six months after tho datOt As 

to 
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to the case of Hennings v. Pawhard, it is difficult to 
say what were the true grounds on which it was de¬ 
cided. But, perhaps, it may be explained. That was 
a special verdict, and the jury found a demise on the 
10th Jmie^ which demise implied a livery of seisin on 
that day, for without that, it would not be » complete 
demise; and if so, it would clearly be repugnant and 
inconsistent, in the same special verdict, afterwards, 
for the jury to find a livery of seisin on the 23d thdij, 
I think, therefore, that this verdict is rightj and that 
we ought not to grant this rule. 


Best J. At tlie time of the trial, no other case was 
cited, but that from Cro. Jac .; and though I did not 
see the principle on which that case proceeded, I 
yielded to its authority, and reserved the point. But 
if Freeman v. West had been cited, I should not have 
done so. It is observable, that Lord Coke, when he is 
describing what is necessary to make a good livery of 
seisin, does not allude, in the least, to the necessity of its 
being made on the day of the date of the deed if made 
by attorney, and that affords a presumption that it is 
not necessary. But the case in Wilsm{a) is expressly 
in point, and the Court there, after two arguments, 
overruled tlie former decision. Tliat case is much more 
consistent with reason, and ought to be adhered to. 
Although I cannot yet distinguish this case from //e?/- 
nings V, Paucfiard, yet, as that case has been properly 
overruled, I am of opinion that this verdict ought not to 
be now disturbed. 

Rule refused. (6) 

fa) 1 Intt. 59. a. 

(i) See Walter v.Deen and Chapter of NvrVfich, Maare, 875. where 
the same point was decided. 
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The King against Richard Carlile. 


'JpHE defendant had been convicted, upon an inform¬ 
ation filed c^ainst him by die Attomey-Generd. 
for a blasphemous libel. The information was precisely 
similar to the indictment in the case of The King v. 
Williams^ UaweWs State Trials, vol. p. 656. And 
being now brought up for judgment. 


Denman moved in arrest of judgment. The charge 
in this information is of an ofience at the common laiy ; 
but the 9 & 10 W.S. c. 32. must be considered as 
having repealed the common law in this respect. It 
may be laid down tliat where a statute prescribes a 
particular mode of procce<ling, and affixes a particular 
punishment to the offence, there, unless there be an 
express saving of the common law, the only mode of 
proceeding is upon the statute. In die SElzz, €,9, 
there is an express saving of the common law as to 
perjury. And the 5 Ik 6 Ed. 6. c. 14. is to the same 
effect; for, after the jmssing of that act until the 
12 fj. 3. c. 71., by which it was repealed, it does not 
ajipear that forestalling was an offence at common law. 
Now the statute of 9 & 10 IF. 3. c. 32. provides that 
persons committing die offences there specified, who 
shall be convictctl thereof by the oath of two witnesses 
shall be subject to certain disabilities, and punished in 
a particular manner, over which the Judges have no 
discretion. Now ifj after that statute, it remained an 
offence at common law, the discretion as to punish- 
VoL. III. M 


Idi 

1319 . 


Satardatf, 
Novemher IXtIt. 


Tlie Ktatutc 
9 and 10 Jr, S. 
e. 52. has not 
altered tlic 
Coiiimon luvr, 
as to the offence 
of blasphemy, 
but only given 
a cumulative 
punishment. It 
is, therefore, 
still an offence 
at the common 
law to publish a 
blasphemous' 
libel. 


ment 
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The Kiwo 
'lUfiintt 

Carlin*. 


merit would be still in existence, although that act had 
provided the contrary. Besides, certoin privileges are 
given by the act to defendants, such as the necessity 
for two witnesses, and information within four days, 
and a power of recantation. Now of these the de¬ 
fondant would be deprived, if it were competent totally 
to disregard the statute, and to proceed at common 
law. It has undoubtedly been determined, that a blas¬ 
phemous libel is an offence at common law. But 
Taylor^s case (o), where that was laid down, was tk*- 
cided before the statute. And, in the cases since tlie 
statute, viz. Hex v. Hall {b), llrx v. Woohton (c), Itcx 
V. Williams (d), and Rex v. Eaton {e)^ it does not ap¬ 
pear that this objection was taken and over-ruled. 
{Holro^d J. In the report of Rex v. Woolslofty given 
more fully in Mfzgibbon, p. 64., you will find that the 
objection was taken, and expressly over-ruled.] It 
may be fairly doubted whether Rex v. Woohton wan 
properly a case within the statute. And if it were not, 
then Taylor^s case was an authority to shew that the 
offence there charged ivas an offence at common law. 


Abbott C. J. I consider it to be perfectly clear, 
that the 9 & 10 W, 3. c.S'J. did not take away the com¬ 
mon law punishment for this offence. Its title is “ An 
Act for the more effectual suppressing of Blasphemy 
and Prophaneness,’^ and the preamble recites the ob¬ 
ject to be ** for the more effectual suppressing of the said 
detestable crimes.” And, for this purpose, it imposes 

(It) Siraufit ‘lie. 

(rf) JUw.st. 7v.s>c. esa. 


(a) 1 Venl. 293. 3 ^eb. 60^. 

(c) Strang. 834. 

(f) Not rt'portod. 


certaia 
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certain disabilities on persons convicted, which are of a 
very high and severe nature. But it appears to me 
that the legislature intended not to repeal the com¬ 
mon law on this subject, bu|; to introduce certain pe¬ 
culiar disabilities as cuinulativc upon the penalties pre¬ 
viously indicted by the common law. The very severe 
nature of th5se disabilities might well induce them to 
introduce provisions of the nature contained in the 
second and third sections of the act. Now I take it to 
be a general rule, that where there is a niisdemcanor at 
common law, a statute providing a particular punish¬ 
ment fur it does not repeal the common law ; and the 
rule laid down by Lord Mafis/ie/d in Rex v. Robin- 
sm (a) is this, that where a statute creates a new 
offence by prohibiting and making unlawful any thing 
which was lawful before, and appoints a specific re¬ 
medy against such now offence (not antccedenii}' un¬ 
lawful) by a particular sanction and particular method 
of proceeding, that particular method of proccc<.liug 
must be pursued, and no other. But w here the offence 
w^as antecedently punishable by a common law proceed¬ 
ing, and a statute prescribes a particular remedy by a 
suuunary proceeding, there either method may bo pur¬ 
sued, and tlie prosecutor is at liberty to procccal either 
at common law' or in the method prescribed by the sta¬ 
tute ; because there the sanction is cumulative, and does 
not exclude the common law punishment. The present 
case seems to me clearly to fall w ithiii the rnlc Initl down 
by Lord Mans/ield, and the distinction there laid down 
is, I apprehend, wcU-fouiuled, and grouiuleil, too, on 
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good authority. If a statute mdkes that felony which 
was a misdemeanor at the common law, we loiow that 
the misdemeanor is meiged in Ihe felony; and it can¬ 
not be proceeded upon as a misdemeanor afterwards; 
but I believe many instances will be found in which 
prosecutions at the common law are constantly car¬ 
ried on against certain offences, althou^ there arc 
statutes enacting particular punishments for those of¬ 
fences, and providing that a particular course of pro¬ 
ceeding shall be a(k>pted, in order to bring them 
within their operation. I take the principle to he 
perfectly clear, and to have been long established ; and, 
therefore, I am of opinion, that the argument now 
addressed to us ought not to prevail, and that there 
is no ground for arresting this judgment. 

Bayley J. It is always a great satisfaction to find 
that the point argued before the Court has been already 
decided, and that seems to me to be the case upon the 
present occasion; for the rule laid down in Rex v. 
Robins is directly in {x>int, that where an act of par¬ 
liament does not vary the class and character of an 
offence, but only directs that it shall be proceeded 
against and punislied in a particular way, the punish¬ 
ment given by the act is cumulative. Itj however, the 
class and character of an offence be varied; as, for 
instance, if from a misdemeanor it be made a felony, 
the case is widely different. Here Taker’s case de¬ 
cided that blasphemy was a misdemeanor at common 
law, and the statute docs not make it more than a 
misdemeanor. The punishment, therefore, given by 
the act is cumulative on the punishment at common 
law. Hcbides, it appears from the report of Rev v. 

IVoohton, 
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WooUton, in jFitzgihboni that this very point was there 
taken and over-ruled. I think, therefore, that there is 
np ground for the present motion. 

HoirROYD J. I am of the same opinion; and, 
even if the objection had not been made and over¬ 
ruled in Rex v. Woolstonj I should liave had no 
doubt abemt it. In the case of Rex v. Ijopez, which 
was before tlie Court a few days ago, the indictment 
was for bribery, and it was laid to be an offence at 
common law. Biit no such objection as the present 
was there taken. 

Best J. It has long been a settled maxim, that 
neither the provisions of the common or statute law are 
abrogated but by the express words of on act of par¬ 
liament, or by subsequent enactments, so inconsistent 
with the previous law as to raise a necessary impli¬ 
cation that the legislature intended it should be altered. 
To bring into doubt what Judges and learned w'riters 
have treated as indisputable, we are referi^ to 5 Elix, 
c.ihf and 5&6.Ed.6. c. 14. The first of these sta¬ 
tutes is supposed to contain a clause for continuing the 
common law proceedings against perjury. The 13th 
section, wliich lias been alluded to, will lie found to 
Iiave no reference to the common law, or any proceed¬ 
ings upon it, but to a power then vested in the Chan¬ 
cellor and certain other great officers, which the sta ute 
calls an absolute power to punish perjury. But tnis 
clause was introduced to prevent those Judges, who 
exercised an unfettered discretion, from indicting a 
less punishment than that which this statute denounced. 
As to the 5 & 6 Ed> 6. c. 14., neither that act nor any 

M 3 of 


iai9. . 

The Kiire 
ogatHu 



CASES IN MICHAELMAS TERM 


1619. 

The King 
aj^ainst 
Cauuls. 


of the Other acts which were made during tlie reigiJ 
of Ed, 6. against regrating and forestalling, were ever 
considered as abrogating the common law misde¬ 
meanor. All the writers on the criminal law considered 
regrating and forestalling as offences at common law, 
whilst the statutes w'ere in force, and since the rqieal 
of these laws by 12 Cj, 3. c. 71., many persons have 
been convicted of these oHences; although it appears, 
from the repealing statute, that the legislature rather 
ijitendc'd to sto}> all prosecutions than to revive the ])ro- 
cceding at the common law. So farTrom the statute of 
William containing provisions so inconsistent with the 
common law, as to operate as a repeal by implication, 
as far as it applies to the offence of libel, it seems in¬ 
tended to aid the common law. It is called “ An Act 
for the more effectual Suppression of Bla'^phemy and 
Prophaneness.” It would ill deserve that name if it 
abrogated the common law', inasmuch as, for the first 
offence, it only operates against those who arc in i>os- 
session of offices, or in ex})ectation of them. The rest 
of tlie world might with impunity blaspheme God, and 
prophane the ordinances and institutions of rcligicui, il 
the common law' puni.shmcnt is put an end to. IluL 
the legislature, in passing tiiis act, had not the punish¬ 
ment of blasphemy so much in view as the protecting 
the government of the country, by preventing infidels 
from getting into places of tru.st. In the age of toler¬ 
ation in which that statute passed, neither churchmen 
or sectarians wished to protect in their infidelity those 
who disbelieved the Holy Scriptures. On the con¬ 
trary, all agreed, that as the system of morals wliich 
regulated their conduct was built on these Scriptures, 
none wcic to be trusted with offices who shewed they 


were 
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were under no religious responsibility. This act is 
not confined to those who libel religion, but extends to 
those who, in the most private intercourse by advised 
conversation, admit that they disbelieve the Scrip¬ 
tures. Both the common law and this statute are 
necessary; the first to guard the morals of the people; 
the second for the immediate protection of the go¬ 
vernment. 

Rule refused. 

The defendant was afterwards, for this, and for an¬ 
other blasphemous libel, sentenced to pay a fine of 
1500/.; to be imprisoned for three years, and to find 
sureties for his good behaviour for tlie term of his 
life. 


The King against Mary Carlile. 

URNE y, on the first day of this term, obtained a 
rule nisi against the defendant, w'ho w'as the wife 
of the defendant in the former case, for publishing a 
libel, entitled “ The Mock Trial of Mr. CarlileE It 
however, contained a true and correct account of what 
took place at the trial at Guildhall. In the course of 
that trial the defendant had read over, to the jury, the 
whole of Paine's Age of Reason, which was the book, 
for the publication of which he was indicted ; and he 
accompanied it by arguments and statements of a most 
blasphemous and indecent description, the whole of 
which, together with the book, were republished by the 
•present defendant, as a part of the trial. And the dc- 
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^ndant now shewed cause, in person, upon the ground 
that it was lawful to publish a correct statement of 
what actually took place in a court of justice. 

Gtamey and G. W. Marriott, in support of the rule, 

were stopped by the Court. 

* 

Abbott C. J. There can be no doubt in the mind 
of the Court, or of any person acquainted with the law 
of the country, that ii^ in the course of a trial, it be¬ 
comes necessary, for the purposes of justice, that mat¬ 
ters of a defamatory nature^ should be publicly read, it 
does not, therefore, follow, that it is competent to any 
person, under the pretence of publishing that trial, to 
re-utter that defiimatory matter. In the case of Rea: v. 
Creevey (a), the defendant, a member of parliament, had 
made a speech in parliament, which contained matter 
of a defamatory nature on some individual, and he af¬ 
terwards thought fit to publish tlmt speech in a news¬ 
paper. Now, his privilege, as a member of parliament, 
authorised him to deliver that speech in the house of 
parliament; but it did not authorise him to publish 
even a correct account of that speech in a newspaper, 
and the judgment of the Court followed upon that pub¬ 
lication. TIic law, I take to be roost perfectly clear, 
and, therefore, this rule must be made absolute. 

-Bayley J. I reinember perfectly well the case of 
Rex V. Creevey, and I remember perfectly that the case of 
Cttrry v. Walter {b), which has been referred to, was then 
under the consideration of this Court, and Lord Ellen- 

(«) J U. ^ a. 27.’. (fc) 1 PuK 
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borough, in very strong and expressive words^ stated, 
that that case must be taken with considerable qualifi¬ 
cations, and that, whenever it should distinctly come 
under consideration, he should intimate what his opi¬ 
nion upon that decision was. And the opinion deli¬ 
vered by me then, was to the same effect, and was one 
which I have entertained for a very long series of years. 
We are bound, for the purpose of justice, to hear evi¬ 
dence in the course of judicial proceedings, the public¬ 
ation of which, at any distant period of time, or at any 
time afterwards, may have the effect of an utter subver¬ 
sion of the morals and religion of the people. The 
first time 1 had occasion to consider this subject was in 
the case of some trials for adultery. It very often hap¬ 
pens, that, for the purposes of justice, our ears may be 
shocked with extremely offensive and indelicate evi¬ 
dence. But, though we are bound, in a court of 
justice, to hear it, other persons are not at liberty, 
afterwards, to circulate it at the risk of those effects, 
which, in the minds of the young and unwary, such 
evidence may be calculated to produce. I am sa¬ 
tisfied, that whenever that point has been under the 
consideration of this Court, it has always been 
viewed, and must, invariably, be viewed in the same 
way. With respect to what has been said, as to 
the going on to publish this account, it is right that 
it should be known, not only that the party who 
originally prints, but that every person who utters, who 
sells, who gives, or who lends a copy of an offensive 
publication to any other person will be liable to be 
prosecuted as a publisher, and it will be no excuse for 
him, that it was a faithful representation of that which 
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a Court of Justice, in the discharge of its duty, is 
bound to hear. 

Holhoyd J. The case of Rex v. Creevn/ was not the 
first case in which it was determined that it is libellous 
to publish, in a newspaper, a correct report of a speech 
made in parliament. It had been determined before, 
in the case of Lord Abmgdmi (a), who made a speech 
in parliament, reflc'cting on the character of his soli¬ 
citor, and then published it in a newspaper; and an in¬ 
formation was granted against him for that oifence. 
He insisted on his right to publish it, but the Court 
gave their opinion that, altliough he had a right to 
express that in parliament, he had no right to publish 
it out of parliament and to circulate it, as it con¬ 
tained scandalous reflections on an individual. 


Best J. In deciding in this case, it is not necessary 
to touch the case of Curry v. Walta ^ because that case 
went on this principle, that it was a fair report of 
that w'hich passed. It is impossible to look at the title 
of this publication, and say this is a fair or a proper 
rejxirt of the proceedings of the trial of this party. 
It begins by calling itself the mock trial of that person. 
No man can be so absurd as to suppose that he brings 
himself within the protection of any case which has de¬ 
cided that it is lawful to publish the proceedings of a 
Court of Justice, wliq, in the very first line of his pub¬ 
lication, libels tlic Court In which that verdict has been 
pronounced. But, I think it right, on this occasion, to 
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express my opinion of the case of CmTy v, Walter; I 
think it is certainly lawful to publish the proceedings 
of Courts of Justice, but, when I say that, it must be 
taken with this qualification, that what is contained in 
the publication must be neither defamatory of an in¬ 
dividual, tending to excite disaffection, nor calculated to 
offend the morals of the people: for, if it contains that 
which is calculated to produce any of those effects, in¬ 
stead of disseminating useful knowledge, it will produce 
great mischief. When I say, therefore, that the pro¬ 
ceedings in Courts of Justice may be published, I do 
not give my sanction to the authority of that case of 
Curry V. WaUer, without imposing these conditions. I 
hope, considering the case and considering the situation 
of this party, it will bo enough, that the law of the land 
is known upon this subject, and that any further sale of 
these publications will be stopped; and, if that be 
the case, I have no doubt, considering in whose hands 
this prosecution is placed, that vindictive measures w ill 
not be had recourse to. 

Rule absolute. 
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^J[^W^O justices removed, by their order, William nie statutes of 
ami his family, from the parish of Cr(^t r.Tn.aud n 
to the parisli of Stonejj Stuuion^ both in the county of 

in pari inaferi.l, 

and irnist receive a similar cuusfniction; and therefore, where a pauper, in addition to 
house and land, had “agisteil” three cows in the fields of Ids landlord for two or tliree' 
inoiulis, hut no |)osilIvp eontiact for such agistment \sas proved; It was lield, that Uio ses- 
tiions might properly infer that tliis was “ taking a lease of a tenenieut," svitlun the 9 and 
10 \r. o. c, il., so as to discharge a ecriilieate, allhougli the value of the agisinient, if 
lampu/t'd only for Ihr (uni'of thr nc>itiittKi‘up(ttion, was not suilicicnt. if add'^il to the hou-c 
and laud, to make up the value of lOf, 


LriawfiT. 



CASES IN MICHAELMAS TERM 


m 


1819 . 

Kwa 
agabut 
’B» Inhdiiit- 
imtsof 
Ceoit. 


Ijctccstcr • The sessions^ on Appeal^ discharged the 
orda*) and stated the following case: 

The pauper was born in the appellant*s parish, but 
was afterwards bound apprentice to, and served Edward 
&ephe7iSt in Cnft, for sererai years. The respondents, 
in answer to this, produced a certificate from Earl 
Shilton, acknowledging the father of Edward Stephens, 
Elizabeth, his wife, and Francis, their child, to belong 
to that parish. The appellants then proved, that the 
father of Stephens, after he came to Croft, under the 
certificate, occupied a house and homestead in Croft, 
and, at the same time, some land in Marston, and tliat 
in one year, while he was in the occupation of the said 
premises, he agisted three cows for two or tliree 
months in the fields of his landlord. No positive 
contract for Uie agistment was proved. The Court 
determined that the three cows were agisted fur 
above forty days in the year, and that the average 
value of the agistment, reckoned by the year, added 
to the value of the other tenements, made the whole 
above ten pounds per annum ; but, if the value of the 
agistment, taken only for the time that the cows were 
on the land, were lo be added, it would make the whole 
less than ten pounds. 




Eeader, in support of the order of sessions. The 
two statutes of 9& 10 W.S.c.ll., and 13 & 14 Car. 2. 
e, 12. s. 1., being in pari materia, ought to re¬ 
ceive a similar construction; and it has often been 
decided on the latter statute, that a tenement taken 
for less than one year, if of the yearly value of 10/., 
will confer a settlement. Ilex v. Shenston. (a) Hex v. 
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Sitoke, (a) Rex v, HoUington. (6) JBar v. Stoke-^i^xmi- 
Trent{c), and Rex v. Darlet/ Abbey (d). As to the dr* 
cumstance of the word lease being mentioaed in 9 & 
10 ffC 3. c. 11., that is immaterial. The statute did not 
mean to create a new settlement, but to restriun the 
mode of discharging a certificate to two of the old spe¬ 
cies of settlements; and it is no where said, that the 
occupation must be for a year. The lease must be “ of 
the value** of ten pounds. Now that must mean 
“ yearly value/* for otherwise, as there are nine inter¬ 
vals of forty days in each year, the tenement, to confer 
a settlement, would be of the annual value of 90^, 
which would be an absurd consequence. But, if neces¬ 
sary, it may, on the evidrace stated in this case, be 
presumed, that there was a lease. For the sessions 
have found in fact, by their decision, a contract for the 
agistment; and all that is meant by the part of the 
case stating that no positive contract was proved, is, 
that no evidence directly proving it was offered. But 
there was evidence from whence such contract may be 
inferred, and the sessions, by their decision, have shewn 
that they did draw such an inference. 
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Denman^ G. W. Marriott, and Ikmtris, contrA In 
this case an express contract should be shewn. For 
the words are not come to settle on a tenement ;** 
but “ bona fide take a lease of a tenement ;** and any 
positive contract is negatived by the sessions. The 
objects of the two statutes were very different, the one 
being to prevent removals only, the other to remove 
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the disability of conferring or obtaining settlements, 
under which certificate-men were placed: and, there¬ 
fore, it was natural, that greater strictness should be 
used in the latter case. Here the cattle mi^ht be in 

D 

the fields of the landlord, by trespass, or by indulgence 
on his part; and the word “ agisted” alone is not 
sufficient for the Court to infer a contract from it: at 
any rate, that should have been an inference distinctly 
drawn by the sessions, who have not done so. If the 
parties had no evidence, directly proving the existence 
of a lease, they must fail. But that affords no reason 
for making an inference in their favour. Then the 
value is not sufficient, for the 9 and 10 JV, 3. c. 11. 
says, that the tenement must be of the value of 10/, 
Now it is expressly stated, that for the time it was 
actually occupied, it was not w'orth 10/. 

Abdoit C. J. The (jucstion in this case, arising on 
the construction of the stat. 9 and 10 JV. 3. c. 11., bv 
whicli no person who shall come with a certificate into 
a parhh, shall gain a settlement there, unless he shall 
really and bona fide take a lease of a tenement of the 
value ot 10/., is one of general importance. In ibe 
course of tlie argument, my opinion ha.s varied on the 
point. The Court will, thet'clbrc, rest'i ve its judgment 
on that part ot the case. On the other point, how¬ 
ever, I entertain no doubt. If the facts staled by the 
sessions in this case, were not sufficient for the Court 
to form any reasonable conclusion as to what must 
have been the inference of fact drawn by the sessions, 
w’e would send the case to be rc-licard ; but it seems to 
me that they are sufficient, and that the inference of 
fact drawn by the se-ssioiis was right. It is stated in 

4 the 
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the case, that the pauper’s father, after he came to 
Croft, under the certificate, occupied a house there, 
and, at the same time, some land in Marston; and that 
ill one year, while he was in the occupation of the said 
premises, he agisted three cows, in the fields of his 
landlord, for two or three months. Now it seems to 
me, from the phrase “ he agisted,” that he must have 
done so for a compensation to be paid to the landlord. 
For if the fact had been that the cows only ran there, 
without any payment to the landlord, I think the 
sessions would not have used the word “ agisted.” If 
tlie c£isc had stopt here, no doubt could have been en¬ 
tertained as to what the decision of the sessions was 
upon this point. They have, however, added, that 
“ no positive contract of the agistment was proved.” 
But I cannot understand that to mean more, than that 
there w^as no direct or express proof of the bargain 
between the parties, either by the production of a 
witness present at it, Of any agreement in writing 
/especting it. The sessions, however, by Uio decision 
to which they liave come, must have inferred a con¬ 
tract; and it seems to me, that from the proof given to 
them of the agistment of the cattle, the^^ might law- 
lully have drawn that inference; and, therefore, that 
they did right in quashing the order. Upon the other 
points, tlie Court will take time to consider of its 
Judgment. 
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Bayley J. I have no doubt with respect to the 
question which has been principally discussed in this 
argument. It is for the sessions to draw the inferences 
from Uie facts proved ; and, if there arc premises stated 
from which it appears that they might lawfully draw 
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such inferences, the Court will not disturb tlieir de^ 
cision. In this case, it appears, that tlic cattle ran 
for two or three months in the landlord’s fields. Now 
from that the sessions might very properly infer, that 
the landlord was to receive a compensation for it. 
For it was not likely that the cattle should be there 
witliout the landlord’s knowledge, and there is nothing 
in the case to shew that his permission was given from 
motives of charity. I think, therefore, that the ses¬ 
sions were right in inferring a contract; and, that they 
have drawn that inference, is manifest from the result 
of the appeal ; for they have decided, that the pauper’s 
settlement was in Croft. Now it is quite clear, unless 
the agistment be taken into consideration, that his 
settlement is not in that parish; and, therefore, as it 
seems to me, no doubt can be entertained that the ses¬ 
sions took into their consideration the value of the 
agistment, and must have inferred that there was a con¬ 
tract for it !>etween the parties. Upon the other points, 
I shall, at present, give no opinion. 


Holroyd J. It appears to n;c, from the facts stated 
in this case, that the sessions must have drawn an in¬ 
ference that there was a contract for the agistment of 
these cattle; and those facts were fully sufficient to 
warrant that conclusion. The Court, therefore, does 
not draw any inference itself, but only yields to that 
which the sessions have already drawn. I think that 
the term agistment does import a contract between tlie 
parties; for the cattle must have been there either by 
right or suffibrance of the owner of the lend. If this 
had been a question between a landlord and tenant, 
the circumstance of the cattle Iwing upon the land 

would 
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would not have afforded the same ground for pre¬ 
sumption. But here it is a question between third 
persons; and, the agistment having been submitted to 
by the landlord, who might have disputed it, and who 
did not do so, I think wc ought to presume, that the 
cattle were there by right, and that there was a contract 
between die parties. 

Best J, Upon looking at this case, it seems to me, 
that the question presented lor our consideration, is 
simply, whether the sessions were at liberty to infer a 
contract, from the facts here stated. Now if is quite 
clear, that they might do so; for it is not necessary, 
cither in this or any other case, that there should be 
positive proof. It is quite sufficient, if other circum¬ 
stances be proved, from whence such a conclusion is 
necessarily to be drawn. The word “ agistment” 
means, where cattle are in the land of another by his 
consent, or by some contract with the owner of the 
land. The proof, therefore, being tliat the catde were 
agisted for two or three months in the fields of the 
landlord, the sessions might very properly draw the 
conclusion, that there was a contract between the parties 
for that purpose. 

Cur. adv. vtdt. 

Abbott C. J. On this day, after stating the case, pro¬ 
ceeded as.follows: This case was lately argued before us 
at Setyeanis" bin Hall. After the argument was closed, 
we gave our opinions upon some of the points urged 
at the bar, and we decided, for the reasons then given, 
that the sessions might, upon the facts stated, lawfully 
presume a contract for the tlepasturirig of the cows, and 
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must be understood by us to have in fact made that 
presumption. But wc resei’ved for our further con¬ 
sideration the question, whclher, presuminfr such a 
contract, or in other words, whether presuming a 
taking of the pasturage for the period mentioned, this 
case presented, upon the whole, a taking of a lease of 
a tenement of the value of 10/., within the meaning of 
the statute 8 & 9 JV. 3. c, 11.? Upon the authorities, 
there can be no doubt that the facts here stated must 
be deemed to be a coming to settle upon a tenement of 
the yearly value of 10/., within the meaning of the 
statute 1.8 & 14 Car. 2. c. 12. The only doubt was, 
whether a difference of construction might prevail upon 
the certificate act, the 8 & 9 JV. 3. c. 11., which is ex¬ 
pressed in somewhat more precise terms, viz. “ bona fide 
take a lease of a tenement of the valae of 10/.” It is 
obvious however that in construing these W’ords, refer¬ 
ence must be had to the former statute, to supply the 
word “ yearly,” which is wanting in this statute; and, in 
like manner, the words of the second branch of this 
clause, “ execute some annual office in such parish, 
being legally placed in such office,” have been construed, 
with reference to the stat. 3 & 4 fU 3/. c. 11. s. 6., to 
require a service of the office for an entire year. Jtej' 
V. Inhabitants of Tittleworth, Bmr. S. C. 238. No case , 
has been found in which the statute 8 & 9 JV. 3. has 
received a different construction from the stat. 13 & 14 
Car. 2., as to the nature of the tenement, or of tlie taking 
thereof. On the contrary, it has been decided, that 
a lease at will is a lease within the certificate act. 
Sir. 502. And in the case of The King v. Inhabitants 
(fShenstotr, Bun'. S. C. 474., Lord Mansfield says, the 
two acts are to be considered together, being in pari 

materia.. 
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materid. And in Burn\ Justice, wc find extracts from 
these statutes, placed together at the beginning of the 
section, in which that author has collected the cases 
“ of settlement by renting a tenement,” and no dis¬ 
tinction is afterwards made. We are of opinion, there¬ 
fore, that no disStinction ought, in this respect, to be 
now introduced. This branch of the law is to be admi¬ 
nistered by dijfTerent tribunals sitting in every county 
of England; and it is, therefore, of the utmost import¬ 
ance, that the rules of decision should be as plain 
and as general as the language of the statutes will ad¬ 
mit, and that no subtle or novel distinctions should be 
introduced or countenanced. The rule for quashing 
the order of sessions must be discharged. 

Order of Sessions confirmed. 
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Tbe Kiko 
against 
'Xlie Inhabit¬ 
ants of 
Caoj-T. 


Cannan and Another agahist Bryce. 

^ovi'niWr 1/jlh. 

^SSUMPSIT for money had and received, ixc. ]\Joncy lent. 
Plea, general issue. At the trial before Abbott C. J., 
at the London Sittings after last Hilary term, the jury 
found a verdict for the plaintifis, subicct to the opinion tling losses on 

* ’ ^ illcgiU stock- 

of the Court on the following case: * jobbing trans- 

Tiie plaintiffs are assignees of James Amos and which the lond- 
Charles Sutherland, under a commission of bankrupt, canmj^t 
issued against them on the 9th 1816. The 

defendant is a lieutenant in the service of the East 
India Company. Amos and Sutherland were merchants 
ill partnership, trading under the firm of James Amos 
and Co. On the first of March, 1814, Amos, without 
the knowledge of Suthef'lmid, entered into an illegal, 

N 2 stock* 
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stock-jobbing transaction by which he sustained a 
heavy loss. It was expressly found by the jury, that 
the defendant tpas not a partner in stick stock-johbhig 
transaction. Amos was unable to pay the loss, cither 
with his own private funds or with those of the part¬ 
nership. The defendant lent the produce of 5000/. 
4 per cent, consols., for the purpose of paying such 
loss, and it was ap}>lied for that purpose. In consider¬ 
ation of thi.s money so lent, Stitkerland joined Amos 
ill a bond to the .defendant, which bond, by some 
mistake, had no condition annexed. In eonsequcnce 
of this it was afterwards cancelled, and another bond, 
in the penal sum of 7000/., was executed between the 
same parties on the 10th March, 1815. I’he condition 
of this bond was, “ to replace the stock on or before 
the 18th Sf'pt. then next, and in the meantime to pay 
the dividends.” The stock was not transferred in 
pursuance of the condition of this bond; and the 
firm of Amos and Ck>. became very much embarrassed 
before the JSth September, 1815, and Sutherland 
having committed an act of bankruptcy on the il7t}i 
August precetling, went to America, and remained 
there till after the bankruptcy of Amos. During 
his absence Amos had the sole management of the 
business. Amos afterwards executed to the defendant, 
at his request, throe several deeds of assignment of 
three several cargoes; the two first of which had been 
shipped on account of Sutherland and Amos, and the 
third on accoont of Amos alone. These deeds were 
executed by Amos only. On the 17th of Jamiarp, 
1816, Amos committed an act of bankruptcy, and t)n 
the 9th Fchmaty following a joint commission issued 
figainst Amos and Sutherland, In April, 1817, tin* 
defendant received sums of money on account of the 

pro- 
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proceeds of each of the three several cargoes mentiemed 
in the deeds of assignment. The sums received did 
not, however, amount to the debt due from Amos and 
Utiikerland to the defendant. 


181 
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The case was argued by J. Evans for the plaintiff and 
Oidnall Jitisscll for the defendant. For the plaintiff it 
was contended, that the condition of the bond was ille¬ 
gal, inasmuch as it was to secure tlie repayment of 
money lent for the express purpose of paying losses on 
illegal stock-jobbing transactions. Faihicy v. Rey- 
nom (rt^), and Petrie v. Hannay {b), were admitted to 
be authorities against the plaintiff’s claim; but it was 
contended, that those cases were over-ruled by BootJi v. 
Hodgson (c), Aul)ert v. Maze (fZ), Webb v. lirookc (e), 
I'jX yartc Mather {f\ Ex jmrte Daniels (g), Oltley v. 
Brown (^), Lighfjbot v. Tenant (/), and Tuongton v. 
Hughes {k). For the defendant it was urged, that the 
only point upon which the authority of these cases of 
Vaiknnf v. RcynouSi and Petrie v. Hannay^ was doubted 
was, whether a party should recover who had himself 
been concernctl in an illegal transaction. In most of 
the other cases cit«l, the payment was made by or to the 
party to the illegal contract; and that was the case also 
in Brown V. Turner (1), and Mitchell v. Cockbunie. (m) 
Here, however, that fact was expressly negatived by 
the jury. The authority, too, of the cases of Faikney 
V. Reynous, and Petrie Hannay ^ had been recognised 


(a' 4 Burr, tiOii'J, 

(r) 6 T. Jt. 105. 

5 Taunt, le. 

(S'. 11 192. 

(I) 1 lios. tj' Put. 534. 

{') 7 /f. C50. 

N 


(5) 3 T. It. 1I«. 

(fO 2 Bos, ^ Put. 371. 
’.y) .> Fes. 373. 

(fi) 1 Bali Jirnl. 300. 
(/.•■) I .!/■ .V. ,'.91. 

(m) i'JJ. B/.37(i. 


Ill 
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in the subsequent cases of Farmer v. Ettssell (a), Steers 
V. Lmhley (Z>), and Fx parte Bidmer, ( c) But even 
supposing that those cases were not valid authorities, 
the present case differed from them; first, because the 
defendant was not in any way concerned in the original 
transaction; secondly, because the payment was not 
made by him directly to the party who was to receive the 
difference; for the money was ady.anccd to Amos and 
Co., and they might have employed it as they thought 
fit; they might even have bought an estate with it: it 
was similar to the case of money lent to pay a gaming 
debt, or to pay a bet at a horse-race, and Barjeau 
V. IValmshy (r/), Alcitibrook v. Hall (c), were authorities 
to show, that money so lent might be recovered. 
Another point was made, that one partner could not 
bind another by deed, and upon tiiat point the Court 
pronounced no judgment. LamherCs, case(y'), Fox v. 
Hanhurt/ ColdweU v. Gregory (//), and Smith v. God¬ 
dard (i)> were cited. 

Cur, ndv. vult. 


Abboit C. J. now delivered the judgment of the 
Court. This case was lately argued before us at Str- 
jeants^-Inn Hall. On the part of the plaintiffs it was 
contended, that this loan being made for the purpose 
of enabling Amos to pay or compound differences upon 
illegal stock-jobbing transactions, was in itself illegal, 
and, Consequently, that all securities given for repay- 

(A) 6 r.JR. 01. 

(rf) 2 Sir. 1249. 

(/) Godb. 244. 

(A) 1 Pricej 111;. 


(a) I 296. 

(c) 13 Pft, 313. 

(^) 2 rf'i/t. 309. 
f,z) CoiL’p. 448. 

(0 5 £tos.tj;Fult 465. 
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ment of the loan were void, and the plaintiff, there¬ 
fore, entitled to recover the money received by the 
defendant in virtue of the assignments, after the acts 
of bankruptcy of Sutherland and Amos. On the part 
of the defendant it was contended, that as he was not a 
party to the illegal transaction, the loan was not illegal, 
and the securities, therrfore, available in law. An¬ 
other point was made upon the effect of the assign¬ 
ments executed, under the circumstances stated, by 
Amos alone. Upon this point it is only necessary to 
observe, that, admitting it to be competent to one 
partner, after an act of bankruptcy committed by an¬ 
other, to dispose of their partnership property in dis¬ 
charge of legal demands upon the partnership; yet it 
is not competent for him to do so in discharge of a de¬ 
mand to which the partners are not by law liable; 
and we think the partners w'ere not liable in the pre¬ 
sent case, because wc think the loan was illegal, and 
the securities void. The case was very fully and ably 
argued, and all the authorities bearing upon it„on one 
side and the other, were quoted and discussed in such 
a manner that it is not necessary to notice many of 
them with any particularity. The authorities princi¬ 
pally in favour of the defendant are those of Faikney v. 
Reynous and Anothevy and Fetrie v. Hawmy. The 
propriety, however, of these decisions has been ques¬ 
tioned in the several subsequent cases that were 
quoteil on the part of the plaintiff; and the distinction 
taken in the former of them between malum prohit 
bitum and malum ii|, se was expressly disallowed in the 
case of Aubert v. Maze. Indeed, we think no such 
distinction can be allowed in a court of law; the 
Court is bound, in the administration of the law, to 

N A ^on~ 
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consider every act to be unlawful which the lawbas 
prohibited to be done. The statute upon which the 
objection to the loan in this case arises, viz. the 7 G. S. 
r. 8., was founded upon public policy, to prevent, ac¬ 
cording to the language of the preamble, the perni¬ 
cious and destructive practice of stock-jobbing, whereby 
many of his majesty’s subjects are diverted from pur¬ 
suing their lawful trades and vocations, to the utter 
ruin of themselves and families, to the great dis¬ 
couragement of industry, and to the manifest detri¬ 
ment of trade and commerce.” By the 5th section, 
upon which this case more particularly depends, it is 
enacted, That no money or other consideration shall 
be voluntarily given, paid, had, or received for the 
compounding, , satisfying, or making up any difference 
for not transferring any public stock, or not perform¬ 
ing any contract or agreement stipulated to be per¬ 
formed} but that every such contract and agreement 
shall be specifically {xirformcd: and all and every 
person, who sliall voluntarily compound, make up, pay, 
satisfy, take, or receive such difference-money, &c. shall 
forfeit the sum of 100/.” So that the act of paying or 
receiving is prohibited absolutely, and those wdio pay, 
and tliose who receive, are both placed in pari delicto. 
And this statute differs from the statute against gaming, 
c. l^.; for the latter contains no prohibition 
gainst the payment of money lost at play; though it 
enables the loser to recover back his money within a 
limited time, and in default of suit by him, enables any 
person to recover the money ,and ||:ebie the value with¬ 
in a further limited time. Then as the statute in 
question has absolutely prohibited the payment of 
money for compounding differences; it is impossible to 

say 
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Bay that the making such payment is not an unlawful 
act; and if it be unlawful in one man to pay, how can 
it be lawful for another to furnish him with the means 
of payment ? It will be recollected that I am speaking 
of a case wherein the means were furnish^ with a full 
knowledge of the object to which they were to be ap¬ 
plied, and for the express purpose of accomplishing 
tliat object. And we think the present case cannot be 
distinguished in principle from that of the druggist 
who sold to a brewer, for the purpose of being mixed 
with beer, certain drugs, which the latter was pro¬ 
hibited by an act of parliament from mixing with beer. 

I allude to the case of Langton and Others v. Hughes 
and Another, wherein it was decided, that the druggist 
could not recover the price of the drugs sold for that 
unlawful purpose. And if the defendant acted nnlaw- 
lully in lending his money to the bankrupts, he could 
not have sued them for recovery of payment; because 
no suit can be maintained upon an unlawful act; and 
if recovery could not be enforced at law upon the con¬ 
tract of lending, neither could recovery be enforced 
upon a bond given for the performance of that con¬ 
tract ; the bond was not less void than the contract 
and if the bond was void, the assignments mentioned 
ill the case, which were only in furtherance of the 
bond, and which were made by one of the partners 
after an act of bankruptcy committed by the other, 
cannot give to the defendants a “right to retain the pro¬ 
ceeds of the goods against the plaintiiii, iriio claim 
undar a commission agmnst both the partners for the 
benefit of the lawful creditors of both, such commission 
bdng grounded upon acts of bankruptcy committed by 
each of them before any of the proceeds of the goods 
had come to the hands of the defendant in pursuance 

of 
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of the assignments. For these reasons, we are of 
opinion, that the plaintiils are entitled to recover the 
whole of the proceals of the cargoes and investments 
motioned in the case. And the postea must be de¬ 
livered to thfm. 

Judgment for the plaintifis. 


Flanagan aminst Watkins. 

Nwember 15Ui. ® 


A surety under 
an annuity- 
deed is not en- 
titled, under 
49 G. 5. C.121. 


s. 8., to prove 
the value of tlie 
annuity as adebt 
under the com- 
mison; and 
therefore, where 
such a surety 
had redeemed 
the annuity, 
subsequently to 
the bankruptcy, 
it was held, that 
he was entitled 
to maintun an 
action for the 
value against 
Uic bankrupt, 
who had obtain¬ 
ed his certifi¬ 
cate, and that, 
although the 
grantee had 
proved under 
the 17th sec¬ 
tion. 


J^ECLARATION in debt on an annuity-bond, to 
which tliere were several pleas and demurrers 
thereto. The question raised was, whether, under 
4>9 G.S. t?. 121., the surety under an annuity-deed, who 
had redeemed the annuity after the bankruptcy of the 
grantor, might sue the grantor upon a bond of indem¬ 
nity, notwithstanding the grantee had proved the value 
of the annuity under the commission. The facts 
which raised this question, appieared upon the plead¬ 
ings, and were fully stated, in the judgment of the 
Court It therefore became unnecessary to set out the 
pleadings. 


Tindal^ for the plaintiff. There was no debt at the time 
of issuing the commission. The stat. 49 G. 3. c. 121. s.8. 
applies only to those cases where the surety is in a con¬ 
dition to prove. Before' that statute, the law stood thus: 
If the surety paid the debt of the principal before the 
bankruptcy, he might prove it, Osbom and Another v. 
Churchman {a)i if he paid it afterwards, it did not consti¬ 
tute a proveable debt, and the bankrupt remained liable. 


^tr) Cro.Jac. 127. 


The 
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The 49 G. S. c. 12K s. 8. relates to the proof of debts 
by sureties; the 17th section, to the proof of the valtie 
of annuities. The words of the 8th section are these: 
“ Where, at the time of issuing the commission, any 
person shall be surety for, (or be liable for any debt of 
the ban)crupt, it shall be lawful for such surety or person 
liable, if he shall have paid the debt, or any part there¬ 
of in discharge of the whole debt, although he may have 
paid the same after the commission shall have issued, 
and the creditor shall have proved his debt undei' the 
commission, to stand in the place of the creditor, as to 
the dividends, upon such proof; and, when the creditor 
shall not have proved under the commission, it shall be 
lawful for such surety, or person liable, to prove his 
demand, in respect of such payment, as a debt under the 
commission.” Tliis section only applies to those cases 
where the surety is in a condition to prove j but the 
surety under an annuity-deed cannot prove for the value 
of the annuity. Before the statute, the grantee himself 
could not prove, unices where it was an annuity secured 
by bund, and that bopd hod become forfeited; but now. 


by the 17th section, uie annuity creditor may prove 


for the value of the annuity. The surety, how¬ 
ever, is not enabled so to prove, and consequently his 


case does not fall within the act of parliameit. Tiie 


remedy of the surety certainly cannot depend ,on the 

* _ 

voluntary act of the grantee. The case of Welsh v, 
Welsh (a) is precisely in point. Ther<^ Lord Ellen- 
borough is reported to have said, ** It is not a debt 
quoad the surety until he is in a condition to be damnl-« 
fied. If the legislature intended such a case as this, 
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tliey have not so said, nor have they used language 
sufficiently clear to enable us so to say.’* 

Littledalet contra. This statute should be liberally 
construed in favour of the bankrupt. The 17th sec¬ 
tion enacts, That the certificate should be a disdiarge 
against all demands, in respect of the annuity, in the 
same manner as such certificate would discharge the 
bankrupt, with respect to any other debt proved, or 
which might have been proved. The legislature, there¬ 
fore, treats the value of an annuity as a debt. That 
term is not to be taken in its strictest sense; for money 
payadale at a future day is a debt, within the meaning of 
the bankrupt laws: it includes any thing which is the 
subject of proof under the commission. The creditor 
swears that the bankrupt is indebted to him. Here, 
the creditor has proved for the value of the annuity, 
which is a debt, within the memiing of the 8th section; 
and then the surety is entitled to stand in his 
place. If the argument, on the pmt of the plaintiff^ 
were to prevail, the debt would be paid twice: first, by 
the bankrupt’s estate, under which the grantee has 
proved; and, secondly, by the bankrupt himself, u}X)n 
this claim of the surety. Suppose this were the case of 
an annuity for a number of 3 rears certain, it would be 
proveable under the 7 G. 1. c, SI., as a debt payable at 
a future day by yearly instalments, deducting a rebate 
of interest. The value of that dd)t is the principal 
mon^, after making such deductiem. The value of an 
annuity for life, is estimated by considering it as an 
annuity for that number of years whidi is the probable 
duration of tlie life upon which it is granted. The 
17th section of the statute empowers the commissioners 

to 
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to estimate that value. The legislature, therefor^ have 
adopted this principle, and have put an annuity for life 
on the same footing as an annuity for years, or of any 
debt payable at a future day; and it is clear that the 
surety would be entitled to prove, under the commis¬ 
sion, for any such debt. The act, therefore, having 
made the value of this annuity a proveable debt, has, 
in efifect^ declared it to be a debt at the time of the 
issuing of the commission. 

Tindalf in reply. This is not a debt. It sounds 
entirely in damages. It differs from the case put in 
argument of money payable at a future day, for that is 
debitum in presen|ti solvendum in future. If it be a 
ddbt, however, it clearly was not so at the time of the 
issuing of the commission; for it could not be a debt, 
until the commissioners had ascertained the value. 

Cter, adv, vidt. 

Abbott C. J. now delivered the judgment of the 
Court. This case, which came on upon demurrers to 
a very great length of pleading, was lately argued be¬ 
fore us at Serjeants* Inn Hatt, The question was upon 
the effect of the 8tli and 17th sections of the statute 
49 G. S. c. 121., and the fects upon which it arose, 
may be thus collected from the pleadings. On the 
Sth Marchi 1811, the plaintiff, as surety for the defend¬ 
ant, joined with him in tHe execution of an indenture 
whereby the defendant granted an annuity of 300/. per 
annum, to James Martin^ and also a warrant of attor¬ 
ney to confess a judgmait for securing the payment of 
the annuity. By this indenture, the annuity was made 
redeemable by the defendant and plaintiff, or either of 
them, on payment of the sum of 2175/. with such ar- 
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rears as might happen to be due. The defendant exo^ 
cuted a bond to the plaintiff of the same date, wherein 
the indenture was recited, and of which the condition 
was, that tlie defendant should keep the plaintiff harm¬ 
less and indemnified from the payment of the annuity, 
and all loss, damages, and expenses, and from all the 
covenants, conditions, pn>vuoe8, declarations, and 
agreements, in the indenture and warrant eff attorney 
contained, and from the payment of all sums of money 
to grow due thereon, or become payable in respect or 
by virtue thereof and from all actions, &c. The de¬ 
fendant became bankrupt, and had obtained his certi¬ 
ficate. MaHin proved, under the commission, the ar¬ 
rears then due, and also proved, in virtue of the 1 Tl^i 
section of the said statute, the value of the annuity, as¬ 
certained as therein directed, and t^c value so proved 
exceeded the sum of 2175/. This proof was made 
without communication with the plaintiff. After this 
proof, and after the defendant bad obtained his certifi¬ 
cate, but before a final dividend made of bis ^betsy the 
plaintiff, for his own sake, redeemed the annuity accord¬ 
ing to the terms of the deed; and now brought this 
action upcm the bond, claiming to recover from the de¬ 
fendant the sums paid for the redemption and arrears. 
The defendant pleaded his bankruptcy and certificate 
generally and specially. 

Upon the argument no question was made as to the 
arrears due bdbre the bankruptcy; they were given up, 
and it was admitted, that, upon the breach for tliosc 
arrears, there most be judgment for the defendant. 
The question was upcm the plfuntiff’s right to recover 
the money, paid at the time of the redemption; and 
this question depended, as I have before observed, upon 

the 
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the construction and effect of the 8tl\ and 17th section^ 
of the statute 4y G. 3. c. 121, For the defendant, it waa 
insisted, that the effect of the 17th section was, to make 
the value of an annuity^ a debt within the meaning of 
the 8th section, in those cases, at least, where the 
grantee had elected to prove the value under the 17th 
section. We are of opinion, however, that this effect 
cannot, in sound construction, be given to that section. 
According to the terms of Uie 8th section, the surety, 
who has paid the debt, or any part thereof in discharge 
of the whole, may, if the creditor has proved the debt, 
stand in his place as to the dividends; or, if the credit 
tor has not proved, may prove his own demand in re> 
spect of such payment as a debt. So that the right of 
the surety is not made to depend upon the proof of 
the creditor, which^s a matter in his own choice, not 
controllable by the surety; but the surety has an in¬ 
dependent right of his own in respect of a payment 
made by himself, in a case within that section, and the 
only word, used in that section to denote the cases 
within its <^ration^ is the word “ debt.” We tliink, 
therefor^ that no case can be brought within this 
section, wherein the surety may ;not prov^ although 
the creditor should forbear to do so. And we think 
tlie value of an annuity is not a debt within the 
meaning of that word in the 8th scctidn. The grantee 
of an annuity has a special power given to him by the 
17th section, under the name of ap annuity creditor, 
to prove for the value of the annuity to be ascertained 
by the commisioners; and the bankrupt, whether the 
value be proved or not, is discharged, by his certificate, 
against all demands in respect of the annuity in the 
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same manner as wfth respect to any other debt prove- 
able under the commission. But thi| clause is a special 
provision, applicable, in its terms, to the grantee only 
of the annuity, for he only is an annuity creditor, and 
not applicable to the surety'. The value of an annuity 
is not, by this section or any other part of the statute, 
declared to be a debt to all purposes. If it had bem 
the intention of the legislature that such value ^ould 
be considered as a debt to all puiposes within the oper¬ 
ation of the bankrupt-laws, we must presume that this 
would have been done in direct terms, accompanied 
with provisions suitable to the case of the surety. This 
not being done, we cannot give to the statute the 
effect for which the defendant has contended, which, as 
we think, would be to make, and not to expound, the 
law. For these reasons, the judgpient must be for 
the plaintiff upon all the pleas, except those which 
apply to the arrears which were due before tlie 
bankruptcy. 


Judgment for the plaintiff. 
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J NPICTMENT ilgAinst the de^«3atit for a nuisance, A prescriptir* 
charging him, in th^ first count, with having, on hftomng.pa^, 
l 8 t Aprilf 181T, unlawfully obstructed a public way 
in the parish of St. Aitgmtine, in the mty and county 
of Bristd, on the side of a fibating harbour there; *n consequenw 

• • I « 4 4 4 H » ***** P**^ ®* 

which way had been and ought to be used by an the the mer aa- 

king’s subjects going with vessels on the said floatfog tow!n| paA 

harbour to pass and repass over for the purpose of 

hauling and tdwing their v^els diong the floating har- “Jm ine©^ 

hour* The third count stated, that after the passing of 

an act of the 48 0.41., entitled ** An act for improving the towing-paA 

was thereby 

and rendering more commodious the poM; and harbour of subject to be 
Bristdi^^ and before the nuisance committed by the de- ^es^of the 
fendant, the Bristol Dock Company did, in pursuance bcforer« 
of the act, make and convert a part of the then course ®* 

of a navigable river, called the Atm* into a floating when the ude 

,, '' 4 , .- 4 '^ sufficiently 

harbour, and make a new ecut^sc and channel for the high for the 
Avon In Ken of that jmrt of €be course converted into nSd, 

a floating harbour^ said had continut^ly, from thence, 
maintained harbour and the new course of 

the fiver, ^d that fw|n dme whereof the memory of clause m the 
man was titoH fti the contrary# until the •obstruction 
ther^tuxfter paentioned# there had been, and still ought ort^^work"*^ 

wete aulhon<>ed 


to miace a toWliigt|»)li| tjwW laoi cooittbfcg Uw tow&^pith in qwfistion, on paying a 
ccm|WtnMU«ii to liie owaar m Un of Uiat being omy to gore him a com- 

peaattion for any it^uty Mm by wbugiug ih© then towtng.patb, or 

otherwiM. < t ^ 


Vou IIL 


O 


to 
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« 

to be a public tou ing-path, on the jbank and edge of 
the old 0001*80 of the old river, from the mouth of a 
river called the Froonit\ unto the Lime^JcUn Dock, in 
the said city, until the cour^io of the Avon was so 
changed as al'oresaid, and, since tliat time, on the side 
and edge of the floating harbour used for all the king’s 
subjects passing and ix^passing with their vessels, upon 
and along the old course of the Avon and the floating 
harbour respectively, to pass and repass along the tow¬ 
ing-path, at all times, iit their free will and pleasure, for 
tlie hauling and towing of tlieir vessels passing along 
the old course of the Avon and the floating harbour 
respectively. The count then stated the obstruction as 
in the first count. The defendant pleaded not guilty. 
The indictment was tried before Biorough J., at the as¬ 
sizes for the county of when the jury found the 

defendant guilty, subject to the opinion of this Court 
on the following case: 

The dean and chapter of the cathetlral church of 
Bristol were the proprietors of a boat-yard, part of Om- 
nous in. the, parisli of Sl Augustine in that 

city, adjoining to w^tCK, which formerly constituted a 
part of the river Avon^ but which, under the 43 6\ 3., 
had been converted into a floating harbour, and a new 
ctnirse had bcen ^t^ lieu thereof, mjvhich ncwcours<- 
the Avon now flowed. ;Tln^ boal>y4ir4 was demised by 
the dean aijd cli^er .n> one Spden^m Femts by whom it 
waa underlet to the* defendant, who, at the time of the 
obstruction, was In, possession of it. The boat-yard 
was formerly in occupatic^ of one Maas/icM, boat- 
builder. Frewh ^me iiiimemorlal, until tbe passing of 

I ' 

die acts thereinat|er mentioaed, there existed a towing- 
patli, and the same was so used, after the passing of 

the 
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the acts, over the boat-yard; and mooring posts had 
been set up and were standing for the purpose of tow¬ 
ing and mooring vessels navigating that part of the 
river. The river had, till then, been a tide*riVer, and 
vessels used to be towed up and down the same every 
tide. By an act of the 4*3 G. 3., the Bristol Dock 
Company were authorised and required to make 
two dams and ovorfsdls across the river Avon at certain 
places therein mentioned, with entrance-basons, locks, 

•4 

gates, and sluices, so as to make the space of water 
between such dams a floating harbour, to the cemstant 
height of sixteen feet, and to exclude the tide-watei', 
and also to make a new channel for the Avon^ from 
the place where the floating harbour commenced to a 
certain otlier place therein mentioned, and also to make 
a canal with a proffer towing-patli on the south side, 
from the Avon at or near Avon^buildingSi in the county 
of GlmmsteTf to the Avon near the brass works in the 
parish of St, George, in the same county, and also to 
make a proper towing-patli along the floating liarbour, 
from such cut, and through Tmpk Meads to the west 
end thereof. And by the act, after rociting that 
it would be of great public convenience that towing- 
paths should be maintained on the sides of the Avon, 
and that the gFenteltt part fif the leiigfli of such towing- 
paths might be foiined and laid out* of waste lands, the 
company were imthorised to make towing-paths along 
the sides of the Amsi from Che^ Bill mid Sea Mill 
Xiock, to Trm MUl and the tptaysi through the lands 
mentioned in tlie schedule thereunto annexed, or in the 

booics of reference. The idhedule referred to was en« 

* 

titled ** A schedule of lahdtib along which a towing-path 
is proposed to be made f but none of the lands de- 

Q 2 scribed 
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scribed in that schedule comprehended the spot in ques* 
tion. The book of reference vvas entitled “ Book con¬ 
taining the names of the owmers and occupiers of the 
proj^erty through which the navigation runs,” but did 
not point out any lands as those through which any 
towing-path was to be made. By the 18 G. 3, it was 
enacted, that in case the company should nmkc a low- 
ing-path in Ca?inon*s Marsh on land belonging fo the 
dean and chapter, then in the possession of tiie said 
Sidenham Feast, as their lessee, such towing-path should 
not exceed six yards in breadth, to be measured IVom 
high-water-mark, and to commence to or from the 
gate theii standing at the west end of Cannojt’s Marsh 
aforesaid, and to extend to the corner of a yard in tlie 
occupation of Joseph Mansfield, boat-builder, on the east 
end thereof, and that the compensai.ion for ike tise of such 
tomng-path Jtotdd be ascertained in the manner itm-ein 
cpeci^di the company were not to use the said ground^ 
for any other purpose than as a towing-patli, and the 
dean and chapter were not to be prevented front build¬ 
ing, upon Cannon*s Marsh, any docks, wharfs, &.c., or 
from forming any cuts or canals through such intendetl 
towing-path, &c., iiitp any such docks. See.; in which 
case the Company wei’C to make and repair the neces¬ 
sary draw-bridges, &c., so Ibng as they had the use 
of the towing-path, In the year 1809, the several 
Works directed by the acts of parliament were com¬ 
pleted. That part of the river Avoi^ which lay 
between the pliices where the two dams were outhorised 
to be made, was dbnverted into a floating harbour, and 
a, new course fbAed jfor the river Avon in lieu of the 
^ psrt which had so converted. The communica¬ 
tion at either end of the Abating hai'bour with the new 


course 
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course of the river jivon^ was kept up by means of en¬ 
trance-basons and locks formed and constructed as 
pointed out in the acts. After the works had been, 
completed, and the partial alterations made in the 
course of the river Avon, the towing-path and mooring- 
posts, mentioned in tlie indictment, continued to be 
used, until the time of the obstruction by the defendant; 
and after the towing-path hod been obstructed, and the 
mooring-posts removed, five ships, by reason of such 
obstruction, sustained damage in passing along the 
floating harbour, four of them by running foul of other 
vessels, and one by striking against a bridge, 

Casberd, for the crown. The public had a vested 
right in this towing-path, and that being so, such right 
could not bo divested by statute, except by express 
words. Rex v. Binninghani Canal Cmtpany, {a) There 
are no express words in any of the acts stated in the 
case, destroying the right which the public had so ac¬ 
quired. The 43 O. 3., in its prior clauses, not only 
autliorises, but requires the company to do the several 
v'orks therein mentioned; and, among others, to make 
a proper towing-path along the floating harbour, through 
Temple Meads, to the ^rest end thereof. In this re¬ 
spect the act is imperative. But Tempk Meads, where 
such towing-path is required to be made^ are situate 
on the south side, and Cannan^s Marsh on the north side 
of the floating harbour. In a. subsequent clause the 
Company are enabled merely^,' and not required to 
make towing-paths along the. sides of the Avon, 
over the lands mcntionad jn the schedule, or in the 
books of reference. None of the lands described in 
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dip schedule comprehend the spot in question^ and the 
boohf of reference do not specifically point out any land 
through which a towing-path is to be made; that act, 
therefore, does not apply to the present case, except 
as it shews that a towing-path was thought necessary 
for the floating harbour. Neither does the 48 G, 3. 
require the company to make any towing-path at all, 
but only provides, in die event of thoir making such 
towing-path in Canmn’s Marshy for the rights of the 
dean and cliapter. This clause was evidently inserted 
for their benefit, and to prevent the company from 
extending the then subsisting public right to their in¬ 
jury. It clearly does not, in express terras, take away 
the puWic right i it. only leaves it as it was before. Jf 
the company had desisted from die undertaking al¬ 
together, it could not he contended, that the public 
would have le^t their rights. It may be said, diat 
though the acts of parliament do not, of themselves and 
in exprpip terms, destroy the right, yet considered in 
oopjunctlon with the w^rks done, under them, and par¬ 
ticularly with rd^nn^ ^ that part of the river being 
destroyed, along, in question 

passed, the prescription l| goii& This, however, is a 
alteration of dm rivri*, and mit a destruction of 
it j $ot i» strictness, die may be no 

part .of ^na'«%Hide river,/sdHi„\^vi'>a part, and to 
JSm$$oi of thajoin^tkm, and the 

towiiigrpath is moi^ A^^tial to the navigation than it 
was Ifi 4P!%* tit* PrescripHoi^^ G, it is laid 

down, thid.O oireiil^iteiitial variation in a thing to which 
a doe# not destroy the prescrip¬ 

tion; as if a niih ^lfl^«eribe in modo decimandi for the 
tythes of a park; if be disparkod, the prescription 

con- 
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continues, for it is annexed to the lands; for which 
C&mper v. Andrem {a) is cited, and a variety of other 
cases to tlie same effect arc there stated. 


]ei9, 

Tlie Kina 

(igaimi 


liayh)^ contra. The right of tho public to use 
the towing-path has been destroyed by the several 
acts of parliament shated in the case, and the works 
done under them. By the 48 G. 3,, tho company 
arc authorized to make a towing-path in CannorCg 
Marsht not to exceed a certain number of foet in 
breadth, paying a compensation to the dean and chaj> 
ter for the use of that path; that conii>ensation is to 
be paid, even if the-path be narrower than it was be¬ 
fore. Tlio legislature, therefore* considered, that the 
making of any towing-path would be an injury to the 
dean and chapter. Now that could not be an injury', 
if the right eff tho public to tit© old towiug**path had 
tlien remained, and another was substituted of the same 
dimensions as die ojd. The pubHc right is claimed by 
prescription, and, therufot'^ h piust be exercised in the 
ancient mode. By the alteratijppS thftt have taken place, 
the prescriptive ri^tt (if it ©xisfe)- Hvid he materially 
vurietl. The former right, <^jEaMsd by the public, to 
cuter the boat-yard, end to wse it as a towing-path, 
was confined .to USO of it, for the purpose of towing 
vessels navigating Avfm* Tho, liability of the 

defendant, thor*dovo» to h$vo his yard crossed for 
the purpose of towing and 3q|(pring vessels going up 
and down the river, but not for any other puj-pose. In 
pleading, the prescriptive rig^t atSttst huve been so 
stated; a person entering for ariy;, otheCpOrposo could 
not justify. 'Fhe moment, therefore, die river was 


(a) 

O i 


gone, 
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gon^ there was an end of the right. The burdens 
imposed upon the defendant by the right were these: 
this was a tide-river, vessels navigated it os soon as 
there was water enough to float them, but they were left 
dry twice in the twenty-four hours; during that time, 
therefore, the towing-path could not be used, and the 
defendant was not liable to have his yard entcreil; the 
same observations applies to neap-tides. During these 
periods, nO person had any right to enter and disturb 
him in the exclusive use of his premises. This was 
the prescriptive right while the river continued; and, 
subject to these burdens, and these only, the proprietor 
of the land might originally have consented to dedicate 
the towing-path to the public use; but, now that the 
floating harbour has been created, the occupier (if this 
public right still exists) is subject to have bis premises 
entered at all times, for the purpose of towing and 
mooring vessels, &c. The passage cited* from Comi/n's 
Digest rests on the authority of the case cited from i/o- 
hart: in which case, as appeals from Moore («), no 
judgment was ever pronounced. In LmtireTa case {b\ it 
was laid down, that a pr^criptlon to take water was 
not destroyed by the circumstance of changing a fulling- 
mill to a grist-mill, provided no pr^tidice thereby arbe 
by diverting or stopping the water, : ,«s it was before. 
Here, however, the right, if it exkt, must bfe varied 

considerably by the alterations that have taken place. 

- 1 

Casberd^ in repl^ o^erved that the extent to which 
the towing-path wa^ formerly used, was the same as at 
present, though, iii the one case, all the vessels would 
be moving at the'^^e time ,* whereas, in the other they 

. ' i ' 

(o) Moore, hm. * (ft) 4 Co. SC. 


could, 
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could, at all times, proceed along the floating harbour, 
which was the principal inconvenience intended to be 
remedied by the acts. 

Cur, adv, mU. 

Abbo'it C. J. now delivered the judgment of the 
Court, We arc of opinion that the acts of parliament 
Iiave not destroyetl the prescription, or the right of the 
public to the towing-jiath founded thereon. It appears, 
that the public had enjoyed the use of the towing-path 
for several years after the passing of the first of these 
acts of purliament, and the conversion of this part of 
the river into a, floating harbour in pursuance thereof. 
In the argument before us, the case was put, first, upon 
the general effect of this legislative alteration of the state 
of the river Axmn ; and, secondly, upon the effect of 
tlio particular clauses in tlie acts, and especially the 
latter act relating to the power given to tlue company to 
make a towing-path, which might extend over the place 
in question. Upon the first point, it was urged, on 
behalf of the defendant, that the eflfcct of the alteration 
of the state of the river would be to cast a greater bur¬ 
then upon the land in the occupation of the defendant 
than had previously existed; because, before the alter¬ 
ation, vessels could be moved only at certain times of 
the tide, which would include only a few hours of the 
natural day at any season, and a very small portiofi 
during the seasons of neap-tides; whereas, since the 
alteration, vessels may be moved at any hour in any 
season. To this it was answered, that the number of 
vessels to be moved up and down, in the period of a 
year, would not be greater since the alteration than 
before; because, even supposing that a greater number 

of 
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of vc^ipls shouUI trade to the port of Mrisfd) yet such 
barges aad vessels as were not destined tor that port 
would, instead of passing the place in question, take 
their course along the new channel of the river cut 
under the authority of the act. Our opinion, however, 
is not founded upon any c?alcuiation of this nature. 
The purpose for which the path was used continues the 
same. The public had a right to use the path before 
llie alteration, at all times and seasons when it could be 
practically used. The right was not limited or re* 
strained by any Ordinance of man, and liad, in truth, 
no limit but such as was imposed by the course of 
nature, which imposes some limit upon the exercise of 
every human power. If, before the alteration, any per¬ 
son had been sued for using this path, he might very 
safely have alleged in his defence, that it was a common 
and public path, usetl by all the king’s subjects for the 
towing of their vessels every year, at all times of the 
year: the exception arising out of the natural reflux of 
the tide ueetl not have been noticed. An allegation 
that a person has a right to do any thing, at all timcb, 
at his free will mgi pleasure, necessarily embodies in 
itself a tacit exception of those times at which the doing 
of the thing is rendered impracticable by natural events, 
whether ordinary or extraordinaiy. A justification of 
pacing over the land of another, under a public right 
of w^ay, need nut contain an exception of those times at 
which the way may li>e rt^deped imptissable f)y an extra¬ 
ordinary fldodi or l|f t&at want of artificial improvement 
under whiter many ^ the highways of the kingdom were 

t 

formerly hnpa^sablf by carriages, during some portion 
of the year, Tlie Improvements of modern times have 
rendered many rolids passable at all seasons, which 

for- 
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formerly were not so, and have deprived the owner of 
the soil of some growth of herbage that he formerly en¬ 
joyed. This latter deprivation has, in some instances, 
been occasioned by the erection of houses along the 
sides of the way, in as short a space of time as that 
which was occupied in converting the tide-harbour of 
Bristol into a flouting-harbour* This floating-harbour 
still is, in effect, part of the river ^von, though greatly 
improved, and better adapted to navigation. The use 
made of the place in question is of the same kind now 
as heretofore, and the public right is of the same kind 
as formerly; and we cannot say that the right is lost by 
those measures, which have expanded its^ exercise over 
a greater number of hours than the natural stale of the 
river formerly allowed. The right of the public at 
large, under the prescription or custom, is a matter 
}>errectiy distinct from the righte or powers of the new 
corporation created by the legislature. 

The clause enabling this corporatioti to make a tow¬ 
ing-path over land, including the place in question, on 
payment of a compensation, is by no means inconsistent 
with a pre-existiiig right in the pnbUc to use the j)Iace 
as a towing-path. Its proprir‘elf«sct is only to give to 
the owner of the soil a compensation for the injury that 
lie may sustain jpqnsequence of any improvement 
made by the .whether by extending the 

width of the path i» Otherwise, The pubUe arc not to 
lose the right formerly enjoyed, suoh as it was, because 
certain persons arc furnished with att anthority to 
render its exorcise more easy atid beneflcial, which 
authority they may or may not execute, ac(x)rding to 
their own pleasure. For these reasons, we think the 
verdict of guilty must stand# 
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Tuesday, 
JVbi,'ew6tfr I6tli. 

The sberifT, in 
Michaelmas 
term la&t, re¬ 
turned to a writ 
offi fa. “ goods 
■ in-band, for 
wiut of buvers, 
value un- 
linown.’* and 
no furtlier steps 
were taken by 
the plaintiff till 
TiinU^f term 
following. In 
the interim, 
the goods were 
seized under 
sn extent by 
the crown: 
Held, that the 
Court would 
not compel the 
sheriff to make 
good the loss to 
the plaintiff, 
and tlrat they 
would quash a 
writ of dis¬ 
tringas which 
bad been issued 
for that pur¬ 
pose, although 
the plaintifl’ hi»d 
given all the 
indulgence with 
the advice, de¬ 
sire, and con- 
rtfrrence of the 
sheriff’s otha-r. 


Ruston Qgalmt Hatfield. 

J^OLLANDt in Iasi Trinity term, obtained a rule 
nisi for quashing the writ of distringas, issued in 
this Gascon the 29th Jwie last, against the late sheriffs of 
London. It appeared from the ufiidavits in siippcnt of 
the rule, that, on the iJth August, JS18, a ft. fa. was 
delivered to a person of the name of PhUpot, one of 
tlie officers of the sheriff of London, indorsed to levy 
(>8/. ?>d. The defendant’s gootls, to more than that 

amount, were on that day tjvken in execution ; but the 
.sheriff’s officer did not proceed to a sale, because the 
plaintiff’s attorney directed him not to do so. On the 
6’th of November, tlie sheriffs were ruled to r-eturn the 
writ, and a return was accordingly filed on the 23d of 
November, stating, that there were **' goods in huntl lor 
want of buyers, value unknown.” On that same day, tlie 
plaintiff’s attoniey informed the sheriffs’ officer, that he 
bad received A3/. Bjt. in jiart di.charge of tlic levy; 
and, on the 7th of Dccrnibei', 1818, he wrote to .say, 
that fie expected the rest, and desired the officer to 
withhold further proceethngs. On the Tith of Fehnmrn, 
all the defendant's goods were sciapd, tinder a writ of 
extent, 'rtie affidavits in answer stated various ajipli- 
eatioii.s to the sheriffs’ officer to pay over the money 
levied by him; these were continually repeated till 
AW 6th, 1818; and they further stated, that all the 
indulgence was giv^cn by the advice, desire, and con¬ 
currence of the sheriffs’ officer, who, constantly, 
assured the plaintiff’s attorney, that he might do so 

safely, 
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safely, and that he would save the plaintiff harmless 
from any risk. It further appeared, that after the 
extent had swept away the goods of the defendant, the 
partner of the sheriffs’ officer had promised to pay to 
the plaintiff the balance lost by their delay. The writ 
ol’ distringas issued the 2Dth of ISIP, and was 
directed to the late sheriffs of London^ for the sale of 
the defendant’s efi’oets, seized by them, and \vas in¬ 
dorsed to levy 34/, 18.s'. 9d. The late sheriffs went out 
of office on the 28th Septembtr last. 
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Abraham shewed Cause, It appears in this case, 
that, although lime has been given to the sheriffs, 
yet that it was done at tlie instance of their own 
officer, who must be considered as identified with 
them: and that distinguishes this case from Bex v. 
Thr Sheriff ()f Surri/-<{a), and Ihx v. Thr Shn iff of 
Surry [b], and itex v. The Sheriff' ff London (r); for 
there, in the two hiriner cases, it does not appear that 
there was any negociatioii to account for the delay ; 
and, in the latter case, there "was a negociiiliou, to 
which the sheriff’was no party. But here he is a party 
to it. 


BoUtmdf contra, contended, that in this case no 
reliance ought to be placed on the act of the sherifl'’s 
officer, mid that it ^vas here sw'orn that the plaintiff’s 
attorney, having received part of the money, directed 
the officer, by letter of the M\\\ December^ 1818, to 
withhold any further proceeding. 

(a) 7 r. ff. 45^. 'h) n KaiU 467. (0 1 Tawii.iH. 


Per 
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The memorial 
of >u\ annuity, 
granted since 
SSC.-i. c. HI , 
need not state 
^at the annuity 
is redeemable, 
nor the name 
of tlie parly in 
whose tail our 
the warrant of 
attorney is 
given. 
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P(T Curiajn. It is not to bo allowtjd by a ticgo- 
ciation of this sort, between the plaintiff*'s ottorney and 
the sheriff’s officer, to get rid of the objection W'hich 
arises out of the delay permitted by the plaintiff, and 
to fix the sheriff with the payment of this debt. It 
is swoni, indeed, that the lime was given at the request 
of the sberiff‘’s officer; but then that was upon his 
telling the plaintitPs attorney that he had then fixed the 
slieriff* with the payment of Uie debt. The plaintiff', 
therefore, cannot, after this laches on his part, now })ro- 
ceed against the sheriff 

Rule absolute, but without costs. 


Yems o^aimi Smith. 


CmiTY had obtained a rule nisi ftir setting nsido 
the annuity, and the judgment enteral up under 
thew'arrant of attorney given to sceine the annuity. It 
appeared tliat the annuity in tpjcstion, which had been 
granted Mibsequently to the '>3 0,3, r. 14J., w'as .se¬ 
cured In a deed, which, amongst other thing-*, stated, 
that tlie deleiidant was to be at liberty to redeem it 
upon certain terms therein specified. The objections 
were, 1st, that tlie memorial of the deal Imd omitted 
to state tins clause for redemption of the annuity; and, 
Sdly’^, that in the memorial of the warrant of attorney 
the name of fhc party to whom such warrant of attorney 
was given and granted was also omitted. 


Miunjaf and Sfor/ts shewed cause. They referred to 
the schedule given in the 530, 3. c,LiL. in which 
, there 
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there is a description of the mode in which an annuity- 
deed must be memorialized ; and contended, that it no 
where aj)peared necessary to insert a clause of the 
deed stating whether the annuity was or was not re- 
df'einable ; and, besides, there is now no reason for so 
doing. Whilst 17 G.il. r.26. w'as in force there were no 
inc.ins by which the grantor of an annuity could ascer¬ 
tain tlie different clauses of the deed, except by exam¬ 
ining il at the enrolment-office; but now, by 3. 
1 .1 tl. .s,he may obtain a copy of it. And as to 
tb<' 2d objection, the stheduh* does not require the 
name of the party at wliosc suit the judgment under 
the warrant ot attorney is to be entered up to be speci¬ 
fied therein. 

fV;?////, contHi, contended, that the clause of redemp¬ 
tion must be (Onsidereil as part of the consideration 
lor whith the annuity was granted; the .j.-i G 3. <.141. 

2. contains precisely the same w’oids as the cor- 
icsjionding clause in 17 G. 3. r. 2(5., and the schedule 
was only intended to give an outline ot the memorial. 
Now under 17 G. 3. r.26. it would clt'arly ha\c been 
necessary to lia\e slated the clause lor redemption. 
t"j)on the 2d point, he contended, that the .schcclule 
rcijuired the names of tlie parties to be set out, and 
btie tlie name of the party in wliose favour the warr.mt 
of attorney w'as given is not set out. 

Anuon C. J. 'riiere is no eohmm in the sclu'dulc 
which rupiires il to be stated W'hether the annuity was 
redeomable or not; and, as to the objection tliat the 
clause lor redemption is part.ol the consideration, it is 

only necessary lo read the schedule, the seventh colunm 

of 


1819. 


Yjchb 

againtt 
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1810. 


Yems’ 

against 

Smith, 
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w'A 

♦ 

of which has these words: ** Consideration, and how 
paid.” It is obvious, therefore, that the consideration 
tliere spoken of is a consideration which can be /wwV. 
The clause for redemption ciumot, therefore, come 
within the schedule ; and if any thing not specified in 
the scliedule be necessary, the schedule itself would be 
wot'sc than useless. The first objection, therefore, fails; 
and, as to the second, the schedule states the mode of 
memorializing the warrant of attorney to be thus: 
A. B, to /. K. and L. il/., attornies, 8:c. It docs not, 
therefore, require the name of the party in whose 
favour the warrant of attorney is givt'n to be spe¬ 
cified. 


Hulc discharged, with costs. 


i-rida;/, Brill {igalfisl Neelh, 

November mtli. 


A count, stating 
Uiat dEfendttut 
was indebted to 
plaintiff' for 
work and la¬ 
bour, and, l>e- 
ing indebted, 
that he under¬ 
took and pro¬ 
mised to pay, 
&c ., whereby 
an aitiou hath 
accrued, &c., is 
not a good 
count in debt, 
and cannot he 
joined in a de- 
claradon with 
counts in debt. 


XHE record stated, that the plaintill' had brotight his 
bill against defendant, being in custody oi the mar¬ 
shal, in a plea of debt, and the coinineiicemcnt ofthe de¬ 
claration was in the common form in debt. The first 
count then stated, that defendant was indebted to the 
plaintiir lor work and labour, &c.; and, being indclited, 
that defendant undertook and promised to pay upon re¬ 
quest, whereby an action hath accrued, ^c. The second 
count was upon a quantum meruit, and, in form, like 
the first. The other counts were properly trained in 
debt. To this declaration there was a tlennirrcr, assign¬ 
ing for cause the misjoinder of debt, and as8um]>.sit; and 
now the Court suggested that the declaration was 
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informal, and roconnn('ndi?cl plaintiff’ to amend. 
Tindal, in suppoi l of the declaration, contended, that 
although the /irst two counts were informal, still, tliat 
tliey were not absolutely bail; for the recital ol’ the 
writ shewed it be an action ol debt, and the pro¬ 
mise mij;*ht be rejected as surjffusage. But, even 
without ivjectiuji any thing-, the word promise did not 
absolutely shew the count not to be iii debt; for debt 
will lie on a concessit solvere, and the word promise is 
cijuivalent to tiie woi’d agrci, and it will also lie tm a 
promissory note, Biy/zop v, Yoiiug, [a) 1 lu' form ol 

the declaration in that case is, that delendant promised 
to pay, by reason whereof ivc.; and, if debt may bo 
maintained nj)on an actual existing ])romise, there is 
no reason why it should not be maintained upon a pi'o- 
mise implied by law. 


1819. 

af^amst 

]S££Z.E. 


i:.y>inai,sc, in support of the demurrer, i-elicd upon 
Dal/nn {/)\ where this Court held a declar¬ 

ation ctjutaining counts precisely similar to be bad; 
and c •!. thire said, that the c<.)unts laid vsith a 


])rounsc‘ weie counts iti a''''Umpsit without a bieach. 
J'he C'i)urt upon this intimateil their t)[)inion, that that 
cast' was precisely in point ; anil dnuUd then cra\cd 
leave to amend, staling tliat he was not aware ol the 


(k’cision cited, as tlie case was mil reported in Bnst; 


and leave was given, on payment of costs. 


lu) ‘2 Pul- 


{b) 2 SmiiL, Av/v> 1 >♦, 


VOL. Ill. 
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Friday, 

^{ovember ISHh. 

An act of par¬ 
liament created 
a court of re¬ 
quests in a city 
and its liberties, 
and gave it ju¬ 
risdiction over 
debt not exceed¬ 
ing 10/., due 
from any person 
residing within 
the city and li¬ 
berties to all 
persons residing 
within or with¬ 
out those limits: 
Held, tliat the 
Court had juris¬ 
diction over 
causes of action 
arising witliout 
the jurisdiction, 
provided the 
defendant lived 
yrithin iu 


Baildon against Fitter. 

A RULE nisi had been obtained in the last term to 
exempt the defendant from costs on the payment 
of 81. pursuant to the act of the 45 G. 3. c. (>7., esta¬ 
blishing a court of requests in the city of and for 
restraining the plaintiff from taking out execution on 
an affidavit that the defendant resided in the city of 
JJafA. The defendant’s affidavits stated the following 
facts: The debt was due on a promissory note made 
in London for 10/., of which 21. had been paid; the 
plaintiff had, for several years, resided in London ; he 
commenced his action in Januanj, and obtained a ver¬ 
dict at the sittings after last Trinih/ienw. The wit¬ 
nesses examined at the trial resided in London^ and it 
was sworn that no part of the cause of action accrued 
within the dty of Bath. The question arose upon the 
above statute, and the following clauses w'crc referred 
to. In page 10. the commissioners arc authorised to 
decide all disputes and differences between parly and 
party for any sum not exceeding 10/. in all actions or 
causes of debt, whether such debt shall arise from any 
bond, &c. or any promissory note or inland bill of ex¬ 
change, &c. &c.; and then, in page ] 2., it is enacted, 
“ That it shall be lawful for any persons, whether they 
reside within the jurisdiction of the said Court or not, 
having any debts not exceeding the value of 10/., by or 
from any persons whatever inhabiting, residing, or being 
mthin the said city, or the liberty and precincts thereof, 
to proceed by summons in the said courtsand then, 

bv 
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by a clause in page 27., it was enacted “ That if any 
action for any debt recoverable in the said court of re¬ 
quests should be corx:menced in any other court, the 
plaintifl'shall not by reason of a verdict for him be en¬ 
titled to any costs.” 

Chiity now shewed cause, and contended that as the 
cause of action arose in London, and the witnesses re¬ 
sided there, the object of the legislature, which was to 
save expense to the parties, would be better answered 
by the trial of the cause there; and he cited jRrx v. 

Darner [a) to shew that, generally speaking, inferior 
courts of this description had not authority over causes 
of uciion arising without the local limits ot their 
jurisdiction. Besides, here the local court had no 
power to compel the attendance of witnesses resident 
in London, 

Reader, contrii, observed that this court derived its 
authority entirely from the act of parliament; by the 
special provisions of which act, the party himself was 
entitled to give evidence, and that there was nothing in 
the act to restrain tlie jurisdiction of the Court to causes 
of action arising within the city of Baf/i, provided the 
defendant resided there. 

Akhott C. J. The Court must give effect to the 
plain language of the act of parliament. The words 
of the act are too large to admit of any doubt. It puts 
the jurisdiction of the Court entirely upon the place of 
residence of the defendant. The act, in page 10., ex¬ 
pressly gives the commissioners authority to try causes 

OA 



(n) 6' T . R . ‘ 2 - 12 . 

P 2 



1819. 


Saiudok 

against 

PiTTXK. 
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on promissory notes for sums not exceeding 10/.; and in 
page 12. it directs that aiuj 2 )crs(m, Slaving a debt not 
exceeding 10/. in amount^ J'rom any pcr&on residing U'H/i- 
in tie jurisdiction^ may by summons. It is im¬ 

possible, without narrowing tiic words of the act, not 
to say, that, by the proper and ordinary construction 
of it, this plaintiff might have sued in the court of re¬ 
quests. Then comes the other clause, by which it is 
provided, that where the commissioners are caiabled to 
determine the case, a party who proceeds in any other 
court is not entitled to costs. I think, therefore, that 
this rule ought to be made absolute 

Bayley J. If this were a Court existing by com¬ 
mon law, and having only a limited jurisdiction, and 
the legislature had passed this act to facilitate the pro¬ 
cess of the Court, the Kuiguage used might, perhaps, in 
that case, not be sufficient to extend that well known 
jurisdiction to causes not cognizable by it belbrc. 
This Court, however, is created by the act of parliji- 
ment which puts the jurisdiction, as to debts not ex¬ 
ceeding 10/., entirely upon the place t)f residence of the 
defendant. And that distinguishes this from Rex v. 
Danscr, where the act was merely' to facilitate the pro¬ 
ceeding in a court baron, which, at common law, ha*: 
only jurisdiction over causes of action arising within its 
local limits. 

Holroyd and Best Js. concurred. 

Rule absolute. 
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1819 . 

Barnaed and Another, Executors, against 

’ ’ ^ November I9tb 

Higdon. 


RULE nisi Lad been obtained in the last term, to 
allow the delendant his costs in this action, on an 
aflklavit stating the following facts. The declaration 
was for money lent and advanced by the testator, money 
had and received for the use of the testator, and interest 
thereon. 'I'he jdaintifis, in their [iarticulars of demand 
allc'ged the money to be due to them in right of their 
testatot'. 'riie cause was tried at the JJncbln Spring 
assizes, when it apj>earcd, upon the books of account 
produced on the part of the plaintiff', that the trans¬ 
actions, upon which the balance claimed arose, were 
matters of account between the plaintiffs in their own 
right (as partners w'ith the lc*stator), and the plaintiffs 
were nonsuited. 'J’hese accounts commenced in 1805, 
and continued to 1814, when separate commissions issued 
against the plaintiff's and their then p 9 ,rtnors, and the 
defendant then adjusted his accounts with the assignees, 
'I’he action was brought in the names of the plaintiffs, 
by an order of the Lord Chancelloi’. made in a cause to 
whicli the plaintiffs w ere no parties. The plaintiff’s 
attorney on the record, as well as the party in the 
chancery suit, were informed of the real nature of the 
transactions before the commcncenient of the action, 
'fhe Court now stopped Reader, who was about to 
shew cause, and called upon 

Denman, in support of tlie rule. A party is not to 
be exempted from costs, merely because he describes 
himself as executor when he has no right so to do; 

P here 


HiUntiifs sued, 
as executors, 
for the balance 
of an account 
due to the tes¬ 
tator ; and, it 
appearing at 
the trial that 
the balance 
claimed arose 
out of matters 
of account be¬ 
tween the plain¬ 
tiffs in their 
own right, as 
surviving part¬ 
ners of the tes¬ 
tator, tliey were 
nonsuited: 
Held, that the 
Court had no 
power to order 
the defendant 
to have his costs 
allowed him as 
costs in the 
cause. 



S14 CASES IN MICHAELMAS TERM 


1819. 

BARKAaO 

againtt 

HldDOK, 


here the plaintiffs have sued in that character for the 
very purpose of defrauding the defendant of his costs. 
Bollard v. Spencer (a), Grrimsiead v. Shirley {h\ and 
Comber v. Hardcastlc (e), arc authorities in point. In 
the last case the Court of C. P. made an order upon a 
plaintitf to pay costs who had sued in the character of 
administrator, upon an agreement which had, at his 
own request, been cancelled by the defendant. 


Abbott C. J. At common law neither party was 
entitled to costs. They arc given by particular statutes, 
and tlie stat. 23 H. 8. c. 15., which gives costs to a de¬ 
fendant in such an action as the present, speaks only of 
contracts made tw/Zi, or wrongs done io the plaintiff. 
Now as this action is not founded on a contract made 
with the plaintiffs but with the testator, it follows that 
the defendant is not entitled to costs under that act; 
and, as costs are not expressly given to a defendant 
against an executor, if we were to direct the officer to 
lax the costs for the defendant, and those cost.s were 
made part of the judgment, that judgment would be 
erroneous. I am, therefort;, clearly of opinion, that 
this rule, in the terms in wliich it is drawn up, cannot 
be made absolute; and I woultl by no means encourage 
the defendant, under the special circumstances of this 
case, to apply to the Court for an order upon the plain¬ 
tiff to pay costs, as was done in the case of Comber v. 
Hardcastlc, It is sufficient, however, at present to say, 
that we have no power to order these costs to be taxed, 
and to become part of the judgment; and, therefore, 
this rule must be dischargetl. 

Rule discharged. 


(n) 7 T, R. 358 . 


(b) 2 Taunt* 116i (0 3 Bos, Put. 115, 
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1819 


The King aminst George Williams, Esq. Saturday^ 

° ^ Novnjtber 90(h. 

A t the annual general sessions of the peace for the sessions 

" have no juris- 

county of 7vflncas/(?r, hoklen tit Preston^ on the 25th diction, under 

55 G» 3« c. 51* 

June, 1H1H, the Court of quarter sessions allowed the , ig., to make 


June, IHIH, the Court ot quarter sessions allowed the , ig., to make 
treasurer’s accounts, on the debtor side of which was 

the following item ; “ To the clerk of the peace—his ji”^^after^to"be 
fees on roils issued in April, Juhj, and October^, 1817, made to the 

clerk of tlie 

and in January, 1818, 35,5811/. 17s. Qd., at Is. per jK-ace; and, 

' rrn 1 c • 1 • therefore, where 

pound, 14-8/. r»s. 8t/. ’ Ihe order or sessions having a county-trea- 

been removed into this court by certiorari, ParJee ob- d”ience'to”such 
laincd a rule nisi for quasliing so much of it as related ““order,made 

^ ® the payment, 

to the above item, on an affidavit, stating, that such 

, ment was after- 

allowancc had been made, not upon an estimate of the ^rds, by an 
labour of the clerk of the peace, but on a calculation of Mons, allowed 
poundage on the sums estreated by the rolls issued, tile'court°oT^*^ 
In answer to this, the ailidavits stated an order of see- 
sions, dated 4th December, 1815, which was as follows; order of s^sions 
“ That the clerk of the peace be allowed one penny in ■ Qua;re, 

whether, under 

the pound on all sums raised by virtue of the said new tlie 55 g. 3. 
assessment, in lieu of his usual fees heretofore taken for u,f i’estjons 
making the rates and for the rolls, exclusive of all 
charges and expenccs in printing and preparing the conipcnaauon^ 
said rolls, which he is hereby diredted. to charge in tiie peace, 
his annual accounts.” 


Scarlett and 1. IVilliams shewed cause. Tlie county 
treasurer was bound to obey the order of sessions of 
December, 181.5, and he was, therefore, justified in 
making the payment in question. And if any objec¬ 
tion is to be taken to that order, it ought to have been 

P 4 re- 
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1819. 

Tfie Kiko 
against 
WxLtlAM*. 


removed by certiorari, and so brought before the 
Court. If the court of sessions had jurisdiction tx) 
make any order for a compensation to tlie clerk of the 
peace, it is sufficient; for they have exercised that juris¬ 
diction ; and as the order itsell’ is not before the Court, 
the mode in whicli the jurisdiction has been exercised is 
not in question. Now the 55 G. 3. c. 51. gave a juris¬ 
diction in cases like this to the magistrates ; for the 
Kith section enabled them to moke compensation to 
all their officers, and their jurisdiction was not denied 
in Ji(\i V. Hauldgrave {a): but there the order was be¬ 
fore the Court, and it appeared that the justices had 
made a vicious computation. Here it is not before 
the Court: and the Court will not })resimie that tin 
order not before them is bad. Every presumption 
should be made in favour of an order of this descrip¬ 
tion. Here the work had been })erformed at the time 
of the allowance of the treasurer’s accounts, and the 
Court may fairly jiresume that the sessions then esti¬ 
mated its value, and finding that an allowance of one 
penny per pound on the sum estreated was a proper 
compensation l‘or the labour done, allowed that sum 
accordingly. 'Ehey also cited Hex v. Inhabitants of 
Essex, {b) 


Parkej contra. The 55 G. 3. c. 51, s. Id. gave no 
jurisdiction to the magistrates to make a compensation 
to the clerk of tlie peace; for the officers enumerated 
are all of an inferior description; and the general 
words at the end must be construed with reference to 


(a) 1 S. 312, (l>) 4 T. It, 591. 


the 
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the officers enumerated. Besides, at all events, the 
order of December 1815, was bad on the face of it. 
For it was a general order, and prospective, and the 
justices have no power to make a prospective order. 
If so, the treasurer ought not to have obeyed it. He 
was then st<.)pped by the Court. 


1819. 


The Kikc 
againgt 
Williams. 


Abbott C. J. This case has come before the Court 
rather in an imperfect manner. It appears, however, 
to stand thus: By nn order, made June 25th, 1818, 
the treasurer’s accounts for th(i county of Lancaster 
were allowed at the annual general sessions by the 
magistrates there assembled. That order has been 
brought up into this court by certiorari, and a motion 
has been made to ejuash such part of the order as 
allows tiie sum of 148/. 5s. ^(L to the treasurer. That 
motion is supported by an affidavit, stating that the 
allowance was made, not upon any calculation of the 
work done by the clerk of the peace, but by a pound¬ 
age u])on the sums levied under the rate. On the other 
side, ai» ord<T ol sessions, dated 4th Deeemher, 1815, is 
))roduc('d, by which this poundage was allowed; and, 
sup[)Osing that order to have been made by a competent 
tribunal, I might perhaps think that that order ought 
to have been removed into this court before we could 
proceed to (|uash the part of the present order bcloro 
referred to, inasmuch as the treasurer would be war¬ 
ranted in making sucli payment, in obedience to the 
order of 1H15. But I am of opinion, that 

the session^ have no jurisdiction to make a prospective 
order of this sort for an allowance to the clerk of the 
peace by way of poundage. And if that order was 

made 
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1819. 


The Kixa 
agairut 
WlIiLIAHS. 


made by a tribunal which had no such jurisdiction, the 
payment by the treasurer was without authority, and 
ought not to be allowed in his accounts. It has been 
ingeniously put in argument that the order in 1818, 
after the work had been done by the clerk of the peace, 
may be considered as an original order by the Court 
making him a proportionate allowance for his trouble. 
But, I think, that it is impossible so to consider it. In 
the first place, it is not the ordinary course of jn'oceed- 
intr to make such an orimnal order at tlie time of ex- 
ainining llie treasurer’s accounts. Tlie magistrates, 
upon that occasion, only examine whether lie has pro¬ 
perly given credit for the sums received by him, and 
that the sums stated to be paid by him are properly 
vouched. In the second place, it is to be observed, 
that the voucher for this individual payment, which is 
here returned with the order of sessions, shews most 
manifestly, that this sum was paid by virtue of the or¬ 
der of December, 1815. It is impossible, thertjforc, 
to consider the order oi June, 1818, as an original and 
substantive order; or, indeed, as anything else than an 
order allowing an account expressly founded on the 
oxDecember, IHl.'), wliich, it a{)pears, was made 
by a court wholly without Jurisdiction. I am, there¬ 
fore, of oj)inion, that that part of the order of sessions, 
making allowance to the clerk of the peace, sliouid be 
quashed. 

Bayley J. It is not necessary, upon the present 
occasion, for tlie Court to decide whether the sessions, 
under this act, have a jmwer to make any compensation 
to the clerk of the peace. At present, I am not satis¬ 
fied that the clause relied upon does not give them that 

power. 



IN THE Sixtieth Year of GEORGE III. 


219 


power. For the officers are there enumerated, without 
any reference to rank, priority, or arrangement in any 
other rcsspcct; and, not being named according to any 
gradation or rank, it seems to me that the general words 
at the end are not necessarily restrained so far as to 
exclude the clerk of the peace. But it seems to be quite 
clear, that the present order cannot be supported. For 
the item is this: “ To the clerk of the peace ; his fees 
on rolls issued, 35,58b^. 175., at one penny per pound, 
l ie/. />.s'. 8t/.” Now that is priina facie an objection¬ 
able allow'aiicc; for this is not the proper way of remu¬ 
nerating an officer, being according to the quantum of 
the rates collected, and not according to his trouble. 
Then that being so, it was incumbent on the treasurer, 
Avho had made that payment, to shew some order of 
scs>ions authorizing it; for when his accounts were 
before the magistrates, they ought only to have allowed 
such items as were so authorized. Now the only order 

mf 

produced is that oi December, 1815. But I am of 
oj)inioii that the sessions had no jurisdiction to make 
such a prospective' order, which was to last an inde- 
linite time. The compensations to the officers are to 
be paid out of the monies levied by any county-rate; 
and if they are to make a comj^ensation, the magistrates 
ought to see what the trouble has been, or is likely to 
be, without any rel’ercuco to the quantum to be col¬ 
lected iiiuler any specific rate. And, unless they can 
do that, which never can be the case in an order of 
this description, it is utterly impossible to say that tliey 
have a jurisdiction to make any such order. Besides, 
there is also an insuperable difficulty arising from the 
circumstance, that no such order can be removed by 
certiorari after six months have elapsed ; so th^t unless 

within 


1619. 

qgainU 

WiluaMs. 
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1819. 


The King 
against 
Williams. 


within the first six months such an order were re¬ 
moved, it would be binding for ever; and that, too, 
upon persons who, at the time when the order was 

t 

made, WTrc not inhabitants of the county, and so had 
no opportunity of contesting the question. I think, 
therefore, that this item in the treasurer’s accourjts ouirht 
to have been disallowed, and that that })art of the order 
of sessions w’hich allowed it ought to be quashed. 


Holroyd J. I am of the same opinion, that this 
rule should be made absolute; and that for the reasons 
already given by the Coui’t, with which I entirely 
concur, (a) 

Order of Sessions cpiashed accordingly. 


(a) BestJ. wab in the Bail Court. 


Saturday, 'j'jjg KiNG Q^ahtst Tlic Margate Pier 

November 20th. ^ 

Company. 


A writ of man- 
damub to a cor- 


AND AM US. 


The writ stated, that a rate of 


poratioii, com¬ 
manding them 
to pay a poor’s 
rate, omitted to 
state that the 
defendants had 
no effects upon 
which a flistrcss 
could be levied: 
Held, tliat this 
was a fatal ob¬ 
jection to the 
writ, and might 
lie taken after 
the return, or 
at any time be¬ 
fore the issuing 
of the peremp- 


l5. Q(l. in the pound was duly made on or about 
the 17th April last, for the relief of the poor of the 
j)arish of St. John the Boptisi, in tlie Isle of 'rhajiet^ in 
the county of Kent., in which parish the pier aiul liar- 
bour of Mar(rntc arc situated; and that .such rate was 
duly published, and that by it the defendants wore 
rated at the sum of 1.50/., for and in respect of the pier 
and toll-houses, &c. erected thereon. It further stated 
an application to the defendants, and a neglect and 
refusal to pay the rate; and concluded by commanding 


tory mandamus. 

Qaere, whether, in such a case, a mandamus will lie. 


pay 
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payment to be made to the overseers. To this writ, 
the defendants made a special return. When the case 
came on for argument, 

MarryaU for the defendants, took two objections to 
the writ; first, that the writ did not state that the de¬ 
fendants had no effects on which a distress could be 
levied, which w'as the ordinary remedy, in case of the 
non-payment of a poor’s rate; and, secondly, that no 
mandamus would lie for the non-payment of a poor’s 
rate. 

Gurney and Boll and, contra, admitted the first ob¬ 
jection to be a fatal one, but contended, that it was now 
too late to be put as an objection; and they cited Bex 
V. The Mayor of York (a), in which it was so expressly 
laid down by Lord Kenyon and BuLlcr J. A party who 
has such an objection, is not to wait till after the re¬ 
turn has been made, and then to come and take the 
objection, but he ought to apply, in the first instance, 
and move that the writ should be quashed. 

Marryal, in support of the objections. The case of 
Brx V. The Mayor of York is directly at variance with 
the older authorities. The case of Taylor v. The City 
of Gloucester {b), Bex City of Chester {c), Bexv, The 
Overseers of Shepton Mallet {d), Rex v. The Maym' of 
Abingdon {c), Regina The Parish of JLlttlepoi't {f), 
Rex V, Maym- of Tregony (g), Rex v. Ward (h), Mooi'e 

(a) 5 T. Jf. 74. (b) 1 Hot. R. 409. 

(c) 5 Mod. lO. (d) 5 Mod. 420. 

(e) 2 Salk. 699. 1 Ld. Raym. 559. S, C. Cawlk. 499. 

if) 6 Mod. 97. [g) 8 Mod. 111. 127. 

(A) 2 Sir. 893. 


IB19. 


The Kimq 
against 

The Mabo|^tx 
P ier Company. 


V. Mayor 
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V. Mayor of Hastings (a), and Hex y. The College of 
Physicians (A), are all authorities to shew that such an 
objection may be taken after the return ; and in Hex v, 
Sr C^pwy. ^o.yor of Abingdon, even after the return had been 
held to be bad, in a subsequent term, exceptions were 
allowed to be taken to the writ, as appears from the 
report in Caiihew; and no authority can be found which 
supports the position relied on by the other side, which 
was only a dictum, and not the principal point decided 
in the case. On the second objection, he contended, 
that no instance could be produced of a mandamus 
similar to the present. This is a mandamus to enforce 
the payment of money. Now the Court have never 
interposed in cases of a private nature, although a party 
may have no remedy at law. Suppose an individual, 
living witliin tlie local jurisdiction of Wales, sued for 
a debt, after judgment recovered, withdrew him¬ 
self out of the local jurisdiction, there the plaintifl* 
had no remedy to enforce his judgment; yet no one 
ever thought of applying for a mandamus in such a 
case; but a remedy was obliged to be given by par¬ 
liament. So, if a man be ordered to pay money by 
the sessions, and does not pay it, can a mandamus go 
to compel him to do so ? and in Emerson v, Lashhy [c), 
after die action had failed, a mandamus might have 
been applied for, but no such application was made. 
It has been said, that there has been an instance of a 
mandamus of this sort to the Strand. Bridge Company. 
Now that jjrobably turned upon the particular pro¬ 
visions of the private act there; for where, as is not 

(а) OiM. temp, ffard.355. S6ti. 2 Sir. 1070. 

(б) ,5 Jiicrr. 2740. (c) 2 Men. BU 248. 


isA. 

The King 
ogatVut 


un- 
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unfrequent in such acts, no specific remedy at all is 
given against the company, a i^iandamus will lie; ^ But 
where a specific remedy is once given, no mandamus againa 
will lie, even after that specific remedy has been, by pier Company, 
circumstances, rendered unavailing. The general pro¬ 
position is, that a mandamus will only lie where both 
in law and in fact there is no other remedy given. In 
Rex V. Bristow (a), it was held that no mandamus could 
be granted, because the proper remedy was by indict¬ 
ment. And in Stevens v. Evans and Another (i), Dennison 
J. laid it down as a rule, that where a new statute pre¬ 
scribes a particular remedy, no other remedy can be 
taken, and that therefore no action w'ould lie for a poor’s 
rate. So here no mandamus ought to go to compel a 
payment of a poor’s rate, the only remedy being by 
distress and sale of the parties’ goods. Suppose an 
action against a corporation, in which the individuals 
of it were not personally liable, and the corporation 
had no pro|X?rty capable of being taken in execution. 

There is no instance ever heard of, in which a manda¬ 
mus has been applied for to compel the payment of 
the debt. Yet such cases must have frequently occurred. 

This is a novel application, the extent of w'hich it is not 
easy foresee. 

Abbott C. J. I am of opinion, that it is not too 
late now to take an objection to the writ. Suppose an 
action brought for a false return, if the writ be dc- 
lectivc, the party bringing the action can never be en¬ 
titled lo^ judgment. And, besides, in a case like this, 

» 6 T.R, 168. (^) 2 Burr. 1157. 

where 
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where there is no writ of error, the Court will surely, 
at any time before a peremptory mandamus issues, 
suffer itself to be informed, and examine whether the 
writ is so framed as to give them jurisdiction. It is 
undoubtedly more convenient that such an objection 
should be taken at first, and that will probably account 
for the observations of Lord Kenyon and Mr. J. Buller 
in the case cited. But the other authorities, shewing 
that such an objection may at any time be taken, do 
not seem to have occurred to these learned Judges, 
when those observations were made. Then, as to the 
objection Itselt^ it appears to me, that the ground of 
such an application as the present is, that there is no 
other remedy, and therefore, it is clear, that the writ 
ought to state that fact distinctly; if not, it would de¬ 
prive the defendants of the power of traversing that 
most material fact, for they are only to answer what is 
alleged in the writ. I think, therefore, that this is an 
objection in substance and not in form, and that W'e 
ought to quash the writ. That being so, it becomes 
unnecessary to pronounce a decision on the point, 
whether any mandamus will lie in the ))resent case. 


Writ of mandamus quashed. 
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Nias against Adamson and Others. 

^RESPASS for breaking and entering plaintiff’s 
house?, and seizing his goods. The defendants 
pleaded the bankruptcy of the plaintiff*. Replication, 
tluit the defendants committed the trespass of their 
own wrong; upon which issue was joined. At the 
trial, at the last Lent assizes for Essex, before Park J., 
the only question was, wliether the seizure of the goods 
was justifiable. The derendaiits were acting under the 
authority of the assignees ol' the plaintiff^ Nias, who 
became bankrupt in Mai/, 181G, and had not obtained 
his certificate. It apjiearcd, that at a meeting of cre¬ 
ditors under the commission, held pursuant to notice 
in the Gazette, for the jmrpose of assenting to, or dis¬ 
senting from, the sale of the bankrupt’s furniture, and 
to consider \\hether it should be by public or private 
contract, it was at first ]>roposed that the bankrupt’s 
furniture should be given up to him. After some 
debate, it was finally arranged by the creditors then 
present (who were, however, not the whole, nor even a 
majority, in number, of the whole body) that, on the 
payment of fOO/., the furniture should be given up. 
Accordingly, a friend of the bankrupt, Mr. CoUinson, 
advanced that sum, and the bankrupt remained in pos¬ 
session. Ill January, 1817, the assignees took possession 
of the furniture, notwithstanding the jircvious agree¬ 
ment; and, on X\\q'M^\. January, sold (he goods in 
question, for the seizure of which the action was 
brought. The learned Judge told the jury, that 
VoE. III. Q though 


lil9. 


Tuesdai/, 
Novemher 9Sd, 


Where tlie as¬ 
signees of an 
unccrtificatcd 
bankrupt, by 
agreement, fbr 
a valuable con¬ 
sideration pai«l 
to ibem by a 
third person, 
had left (he 
bankiijpt’'! fur¬ 
niture, &c., in 
his possoNsioii, 
and afterwards, 
notwitlistand- 
ing such agrea- 
inent, seized 
the same, it was 
hold, that they 
were just itied in 
so doing, an 
uiicortificated 
bankrujit not 
being entitled 
to retain atiy 
property against 
his assignees. 
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■ 1819. though the general principle was quite clear, that the 

*‘^1 property acquired by a bankrupt between his bank- 

a^amsi ruptcy and certificate belonged to his assignees, yet, 
that, in his opinion, the peculiar circumstances of this 
case entitled him to maintain this action, inasmuch as 
the assignees, Iiaving obtained the consent of the cre¬ 
ditors called together by adverdsement, had here 
entered into a contract with the bankrupt for the sale 
of these very goods, and had received the money from a 
li'icnd of the bankrupt. The jury found a verdict I’or 
the plaintidj damjigc.s 317/. Nola/i, in last I'Muter 
term, obtaiiietl a rule nisi for a new trial, on the gi'oiind 
of a misdirection of the learned Judge, in diis respect. 
And no\A', 

Marryaif Gurney, and Coiuyn, shewed cause. There 
is no dispute that, generally speaking, all a bankrupt’s 
property, acquirctl both before and after the bank¬ 
ruptcy, belongs to his assignees; but the (juestion is, 
whether, here, there are not circumstances to take the 
case out of that general rule. Here, the assignees have 
made a contract with the bankrupt; for liny have 
agrt*ed, that for the sum of 100/. he should have his 
furniture, and that agreement was sanctioned by 
the assent of a meeting of creditors. In (hit’s v. 
Barrow {a\ the majority of the (fourt ol’ Common 
Tlcas were of opinion, that an unccrti/icated bankrupt 
might maintain an action, even against his own 
assignees, upon a contract made with them; and it 
would be manifestly inconsistent with that decision, if 
they were to be able to seize, iifterw'ards, the property 




(ti; 4 Taunt. 7S‘i. 
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acquired by him in such an action. It would be 
festly unjust, if the assignees were here to he pcripitted 
to retain the 100/. paid for the goods, and still to seize 
the goods again. Besides, here, a meeting of creditors 
have, as it appears, assented to the agreement; and a 
third party, viz. Collinson, is interested, for he paid the 
100/. on this express stipulation. It was the duty of 
the assignees to dispose of the bankrupt’s property: 
here, they have so done; and if they have made an 
improvident bargain, this is not the mode to set it 
aside, for they ought rather to have petitioned the 
Lord Chancellor for that purpose. 


181 ^. 

against 

Ada^sox. 


Nolaji and Montagu, contra. If Collinson has any 
complaint to make against the assignees, it is for him to 
a}>ply to the Lord Chancellor. If the assignees were to 
do so, the Lord C’hunccllor would tell them that the 
remedy was already in their own hands, viz. by seizure 
of the goods. All the bankrupt’s property, acquired as 
well beibre as subsetpient to the bankruptcy, vests in his 
aasignees till he has obtained his certilicate; and the 
cases on this subject may be divided into two classes : 
fii’st, where the assignees <lo not interfere ; and, 
secondly, where they do. In the first class of cases, no 
doubt, the uneertificaled bankru])t Is capable of ac¬ 
quiring and retaining })roperty, ChippciuJale v. Tom- 

linson (a), Well) v. I'ox {b), Sill v. Chborii >(r), Webh 
* ' 

v. ]Vav(L {(1) But he is as clearly not entitled to re 
tain any property as against his assignees, Traughton 
V. Githy (e), I'AXina v, Mami (/), Kitchen v. 


(^.) L'Miket Ih Ir. ed. 1S17- 

(c) 1 JtV- 

(f) Ambler, €30. 

Q 2 


(i>) 7 r. i?.391. 

((/) 7 T. Ji. ‘-’96. 

(/) Cowp. 570. 

BafUch 
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Bartsch (a), Hesse v. Stevenson (5), Coles v. Bar- 
raw (c), and Hull v. Pickersgill (J), are all the authorities 
on this point. In all of them, except the case of 
Coles V. Ba?Tati\ the above position is distinctly recog¬ 
nised. But that case is not entitled to weight; for it 
Was only the decision of two Judges, JSChnsJicld C. J. 
dissenting at the time of the judgment, and LarwrcJice 3 
who had dissented also when the rule was moved, 
having, in the interval, left the Court of Common 
Pleas. And tliis is directly at variance with botli the 
cases of Hesse v. Stephenson, and Hull v. Pickersgill, 
the latter of wliich was, in effect, an action against the 
assignees by the bankrupt. It is also at variance witli 
the principle of the bankrupt laws; for the reason 
why a second commission of bankruptcy cannot. be 
supported against an uncertificated bankrupt is, that he 
has ho property. So, a stranger cannot give property 
to him as against his assignees, as in the case of a 
legacy, Tiidwaij v. Bourn [e]; nor can a creditor, 
Webb V. fVard {/); nor a meeting of creditors, because a 
power is given to them by statute only in cases of refer¬ 
ring disputes to arbitration ; nor can the assignees them¬ 
selves do it so as to bintl an^^ subseejuent assignees. 
The ground is, that though all these respective persons 
have a full right to give uj) their own property, they 
cannot give up the property of the other creditors. 

Bolland, who was to have argued on the same side, 
was stopped by the Court. 


(a) 7 East, 62. 

(c) 4 Taunt. 754. 
(e) S Burr. 716. 


(A) 3 /?. P. 578. 

(dj 1 Brad. liing, 283. 
(f) 7 T. H. 296. 


Abbott 
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Abbott C. J. It is our duty, as a court of law, to 
decide this case upon legal principles; and it is clear, 
that by law, an uiicrrtificated bankrupt cannot possess 
j)ropcrty ; for, as soon as it conies to his possession, it 
vests in his assignees, and may be seized by them. But 
it is said that this is an excepted case, and that here 
the assignees are estopped from saying that this pro¬ 
perty did not belong to the bankrupt. The facts are 
these: A commission issued against the plaintiff; and, 
at a meeting of creditors, it was at first proposed to 
leave the bankrupt in possession of the property in 
question; but some difficulties having arisen respecting 
this matter, Collimon^ a friend of the bankrupt, pro¬ 
posed to pay 100/., in order to induce the creditors to 
permit th(‘ bankrupt to remain in possession; and this, 
at a meeting of the creditors, was agreed to, and the 
bankrupt accordingly remained in jiosscssion, until he 
was dispossessed by the assignees. Now, it is said, that 
if tlie assignees may do this, it is a fraud upon Collinson. 
We cannot, however, look, in the present case, at 
CoUinson'% rights. It is clear, that the property in the 
goods was intended to ve.st in the plaintiff; and, if so, 
it will go to his assignees, unless they are estopped from 
setting up such a claim. Then, how are they so 
estopped ? In order to ascertain that, we must look at 
the duly they are to jierform. They sire entrusted with 
a statutable authority, which is to be executed for the 
common benefit of the creditors at large, and are not 
to be guided by the will of any particular body of 
creditors; and the Court cannot hold that they are 
estopped, without holding, at the same time, that the 
acts of a meeting of such creditors will bind those who 
are absent. It being, therefore, the duty of the 

Q 3 assig- 


1819. 

Nias 

against 

AoamrOK* 
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1819 . assignees, in their peculiar character, to protefct the 
interest of the absent as well as present creditors, I 
think that, in this case, they were not estopped from 
AbamSok. claiming these goods, and that there ought to be a 
new trial. 

Bayley J. When this case first came before the 
Court, the impression on my mind was, that it was 
unjust for the assignees, w'ho had themselves treated the 
bankrupt as the vendee of the goods, afterwards to 
treat him as not being the vendee, and to seize the 
goods. But I am satisfied that that impression was 
wrong. An uncertificated bankrupt has no power, by 
law, of acquiring property for himself; but all the pro¬ 
perty which he does so acquire })assos to his assignees, 
who may seize it whenever they choose to exercise that 
right. That is the general rule of law; and the only 
question raised in this case, is, whether there be aiiy 
difierence where the bankrupt obtains the property from 
third persons, and wlicre he obtains it from his own as- 
sio'nees; and it is contended, that in the latter case the 

in 

assignees are estopped from making the claim. But 
the assignees who represent the individual creditors, 
cannot be estopped, unless all the creditors be estoj^ped 
also. Tor, inasmuch as the creditor can only make 
his claim through the assignees, an ehtoj>})el of the as¬ 
signees w^ould aficct his interest, which the assignees 
arc not competent to bind. 14 indeed, all the creditors 
concurred in the act ol' the assignees, it might make a 
difference; but, if that be not so, it seems to me, that 
the bankrupt can only obtain a defeasible property from 
the assignees, and that any creditor may put the as¬ 
signees in motion for the purpose of reclaiming the pro¬ 
perty 
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perty left in the bankrupt’s possession. And there is no 
hardship in this, for it is clear, that the goods cannot 
bo piirchascil witli money belonging to the bankrupt 
himsoll^ and if purchased by money belonging to a 
friend, it is as easy for the friend to buy it, and to have 
the k-gal property transferred to him. It is inconsist¬ 
ent with the duty of the assignees to sell the goods for 
less than their full value to any one, and if they sell 
them for their full value, it seems to me, that the vendee 
should be the real person from whom the money comes. 
I think that, in tliis case, tiie bankrupt only acquired 
a property in these goods, subject to be defeated by the 
assignees ; and, consequently, that this verdict must be 
set aside. 


1819. 

Nias 

against 

Adamsoit. 


IToluovd J. I am of the same opinion, that tliis 
action is not maintainable. There is no doubt of the 
general principle of law, that an uncertilicated bank¬ 
rupt can have no assignable property. But, it is said, 
that, in tliis case, the assignees have, tliemselvcs, treated 
him as capable of acquiring property, and lliat they are 
cslojiped from making the present claim, Iiaving already 
rcceivcii a ]>ccimiary consideration lor leaving the 
bankrupt in possession of the goods. Wlicther Collimon 
may or may not maintain an action, or be entitled to 
relief in etjuity, for the money advanced by him to the 
assignees, is not the present question. What we have 
to determine is, whether an absolute property in these 
goods passeil to the bankrupt. Now, the act of a meet¬ 
ing of particular creditors will not, in such a case as 
this, bind the creditors at large; and, if so, it is com¬ 
petent lor any one of the creditors to compel the as¬ 
signees to put the law in force, and, if they refuse, to 

Q 4* apply 
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®pply their removal. As all the creditors, therefore, 
are not estopped, the bankrupt could only acquire a 
defeasible property in these goods, which the assignees 
had consequently a right to reclaim. The present 
action, therefore, is not maintainable. 

Best J. I am of the same opinion. The case of Coles 
V. Barrrm is very distinguishable from the present case, 
inasmuch as there the action was brought to recover 
from the assignees a recompense for the personal labour 
of the bankrupt, whereas here it w'as brought for pro¬ 
perty belonging to the bankrupt. And, besides, if Mr. 
Justice La'xrence had continued in the Court of C. P., 
that decision W’ould }n'obabIy not have been pronounced. 
It is not, therefore, entitled to any great w eight. The au¬ 
thority of that case is much broken in upon by the case 
of Hesse V. Stevrtison; there Lord Aha?ilry says, “ Can 
there be any doubt that if a bankrupt acquire a large 
sum of money, and lay it out in land, that the assignees 
may claim it ? They cannot, indeed, take the profits of 
his daily labour: he must live ; but if he accumulate any 
large sum, it cannot be denied but that the assignees are 
at liberty to demand it.” Besides, the statute of 
seems to me, in its very terms, to convey away every 
species of property which the bankrupt has or can, by 
any means, acquire; and I think we should violate that 
statute if we were to hold, that it was competent to the 
bankrupt to bring an action iigainst the assignees for 
lining their duty by seizing the property in question. 
If Collinson be aggrieved by this proceeding, he may 
apply to the Lord Chancellor for relief; but I do not see 
how the assignees could have done so with effect, in the 
present case. Upon the whole, I am of opinion, that the 

pro* 
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property, in, the present case, belonged to the assignees, 
as trustees for the creditors at large, and that this 
action is not maintainable. The rule, therefore, for a 
new trial, must be absolute. 

Rule absolute. 


WooDBRiDGE ogainst Spooner and Wife, 
Executrix of Bance. 

CTION on a promissory note, given by the tes¬ 
tatrix to plaintiff, for LOO^., dated 1st September, 
1817, payable “on demand, for value received, and 
his kindness to me.” Plea, general issue. At the trial 
before Abbott C. J., at the sittings after last Easter 
term, the defendant gave in evidence, declarations of 
the testatrix at the time, that the note was not to be 
payable till after her death, and that it was to be given 
in addition U) a legacy of 20/. left in her w'ill. It ap¬ 
peared, also, that the testatrix was in poor circum¬ 
stances, and that she was not, altogether, possessed of 
more than 300/. or 100/., and that she lived almost en¬ 
tirely at the plaintiff’s house. Scarlett, for the plaintiff^ 
contended, that this evidence ought not to be received. 
Abbott C. J. received the evidence; and being of opinion 
that it shewed that the note was a testamentary paper, 
and ought to be so proved, nonsuited the plaintiff, 
giving him leave to move to enter a verdict for 100/., 
in case the Court should be of a different opinion. 
Scarlett having in last Trinity term obtained a rule nisi 
accordingly, 


'1819. 

Nias 

against 

Adambok. 


Wednesday, 
November 24tb. 


Where a pro¬ 
missory note, 
on the face of 
it, purported to 
be payable on 
demand, parol 
evidence is not 
admissible to 
shew, that at 
the time of 
making it, it 
was agreed that 
it should not be 
payable till after 
ilie decease of 
the maker. 


Marryat 
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WoODlIKIDQE 

againtt 

SrobKBft. 


Manyat and Adams shewed cause, and contended, 
that this evidence was admissible. The note was 
merely evidence of a debt, and the parol testimony 
proved, that there was no existing debt, but a mere 
promise of a sum of money after the decease of the 
testatrix, and the plaintiff' could not have recovered 
upon it in her life-time. Suppose a deed was delivered 
as an escrow, or a bill at two months given with an 
express agreement at the time, that the party shonUl, 
at the end of two months, be allowed to renew it; may 
not these circumstances be given in evidence, in case 
of an action brought on the deed or bill ? If so, there 
was clearly enough to go to the jury, that this note was 
agreed not to be demandable till after the death of the 
testatrix. Tate v. Hilbert («) is an authority to shew, 
first, that evidence is receiva!)le of w'hat takes place at 
the time of giving a promissory note; and, secondly, 
that a promissory note may be the subject of a donatio 
mortis causa. And Lauwa v. Lav^soii (b) is to the 
same effect. 

Scarlett and Abraham, contra, relied on Hoare v, 
Graham (c), and Free v. Haijckins^ [cl) 

Abbott C. J. It struck me at the trial, that this 
was a testamentary promise in the nature of a legacy, 
and if so, that the plaintiff’ could not recover at law. 1 
was led to this conclusion, in some degree, by the 
language of the first count of the declaration, in which 

(fl) 2 Ves.jun. 111. ASrmm, C. C. by Eden, 286. 

(6) 1 P. ff'jn.4^1. (bJ 5 Campb, 57. {d) 1 B. Moore, 595. 

it 
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it wfts stated, that the deceased promised the plaintiff 
that she would, at her decease, give him lOO/. more 
than a legacy of 201., which she meant to leave him. It 
is admitted, howeVer, that unless the evidence was 
properly received, I ohgbt not to have drawn that con¬ 
clusion ; and it seems to me now, that the evidence was 
not properly receivable. There is no doubt that a 
proper and sufficient consideration existed for this 
note; and the evidence does not negative that part of 
the case. But its object was to shew that a promissory 
note, which in terms appearetl to have been payable 
on demand, was agreed not to be payable till after the 
tlecease of the maker. Now it is contrary to the rules 
of law to admit extrinsic evidence to shew, that the 
intention of a party executing a written instrument is 
different from that apparent on the face of the instru¬ 
ment itself. 


1819. 

WOODBRIBOX 

against 

SrODITBB. 


Bayley J. I am of opinion that this evidence was 
inadmissible, and that even if it w’cre admitted, it ought 
not to prevent the party from recovering. It appears, 
on the face of the note, to have been mven for a suffi- 
cient consideration, and it could not have been the in¬ 
tention tliat the compensation should rest on the 
ground of a donatio mortis causa, for then it would be 
revocable, but that it should be secured by a binding 
instrument. Under these circumstances the note was 
given; and it seems to me, that it was obligatory on 
the party making it, and that even if there were a 
secret understanding, that the note should not be pre¬ 
sented for payment until after tho decease of the maker, 
still it would be binding on her executors. Besides, 
here the note, on the face of it, purports to be payable 


on 
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1819. 

WOOBBRIDGB 

against 

SrOONBR. 


on demand, and it would be extremely dangetous to 
allow a party, who has signed such an instrument, 
afterwards to say, that it was not so payable. It is a 
general and useful rule, that no parol evidence is ad¬ 
missible, to contradict that of which there is written 
evidence; and I ^ think, therefore, that this evidence 
was not admissible. 


\ Holuoyd J. I am of the same opinion. This evi- 

' deuce was adduced, not to shew a want of consideration, 

or that the consideration for the note was illegal, or 
that it was not delivered to the party to be made use 
of for his own benefit. The utmost extent to which it 
could go, was an attempt to prove, tliat the note was 
not payable, as on the face of it it imported to be. 
This, therefore, was to contradict the note itself, which, 
by the rules of law, a party is prohibited from doing. 
Even if the evidence had been received, I think it 
would not make a material difference in the result. 


Best J. The parties in this case arc bound by a 
written contract, and it is contrary to the first rules of 
law to admit parol evidence to vary or contradict it, 
and the only exception to those rules is, where a con¬ 
tract is illegal. I can see no solid ground of distinction 
between the present case and that of Free v. 

It is said, that in this case, there is a fraud on the le¬ 
gacy duty. But if this note was not revocable, it 
could not be a testamentary gift; and if so, there could 
be no fraud on the legacy duty. I am, thcref()rc, of 
opinion, that this nonsuit must be set aside, and that 
the verdict must be entered for the plaintiff. 

Judgment for the plaintiff, 
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Richardson and Others, Assignees of Thomp- Thursday, 

- Novembar 25tll. 

SON, a Bankrupt, against Nourse and 
Christian. 


QAMPBELL, on a former day, had obtained a rule 
to shew cause why the award in this case should not , 
be set aside. The bankrupt was owner of a ship, which ! 
was chartered to the defendants for a voyage to the ' 
East Indies and back. While returning home with a 
cargo, partly belonging to the charterer and partly to 
other shippers, she encountered a hurricane, and was 
driven into the Mauritius. The captain there neces¬ 
sarily sold some cotton and rice, part of the homeward 
cargo belonging to the charterers, to pay for the ship’s 
repairs and necessary disbursements. Other goods were 
then taken in on freight in place of those so disposed 
of, and the ship returned safely to the port of London. 
The ijoods sold at the Mauritius fetched a better price 
than they would have fetched had they been delivered 
here to the charterers. The general average was set¬ 
tled as between the owner of the ship and the different 
owners of the homeward cargo by an arbitrator, who 
gave the owner of the ship credit only for such a sum 
of money, in respect of the goods sold at the Mauritius^ 
as they would have produced at the ship’s arrival in 
London^ deducting freight and charges. Disputes 
having then arisen between the charterers and the 
assignees of the ship-owner, w'ho had become bank¬ 
rupt, respecting the sum for which the charterers were 
entitled to credit in respect of their goods sold at the 

Mauritius^ 


The Court will 
not set aside an 
award on the 
ground that the 
arbitrators have 
decided con¬ 
trary to law, un¬ 
less tlie law be 
clear upon the 
subject; and, 
Uiereforc, where 
the captain of a 
ship, at an in¬ 
termediate port, 
in order to pay 
for repairs, 
had necessarily 
sold part of die 
cargo, at a price 
higher tlmn it 
would have 
fetched at the 
port of destin¬ 
ation, and, upon 
a refcrerice to 
settle the aver¬ 
age loss between 
the ship-owner 
and charterers, 
the arbitrators 
(who were mer¬ 
cantile men) 
allowed for the 
actual value of 
the goods when 
sold, and not 
for the price 
they would 
have fetched at 
the port of des- 
' tination, the 
Court refused 
to set aside the 
> award. 
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against 
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Mauritius, and other matters, there was a general re¬ 
ference to three arbitrators, who, by the award in 
question, determined that the charterers were entitled 
to credit for the full amount of the sum which the goods 
produced at the Mauritius. 


Gaselee shewed cause, and contended, that the arbi¬ 
trators were fully justified in allowing the charterers 
the amount which their goods produced; and he citt*ti 
i Camphdl v. Thomson, {a) 


Campbell and D. F. Jones, contra, insisted that it is 
an established rule of law, that where, during a voyage, 
a part of the cargo is necessarily sold to pay for the 
repairs of the ship, the owner of the goods is to be paid 
for them by the owner of the ship, according to the 
price which they would have fetched on the ship’s ar¬ 
rival at the port of destination, deducting freight. 
They relict! upon Abbott oii Shipping, 370., and the 
authorities from foreign writers there collected. The 
rule cannot be varied by the fall of the market at the 
port of destination ; for, as the owner of the ship would 
have been liable for twice the amount which the goods 
actually produced had there been a rise in the market, 
he ought in justice to have the benefit of the fall. The 
goods so sold are still considered as on board the ship, 
insomuch that if the shij) be afterwards lost, before the 
completion of the voyage, the owner of the ship is en¬ 
tirely discharged from the demand; and the owner of 
the goods cannot complain, if he is placed in exactly as 
good a situation as if the goods had been actually de¬ 
livered to him according to the bill of lading. 


(h) Sttiricie, 490. 


Asbott 
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Abbott C. J. The general rule in the case of an 
average loss is, to value the goods at the clear price they 
would have fetched at the port of destination. Ques¬ 
tions of this kind most frequently arise in cases of 
jettison. In the present instance, the goods have been 
sold for the necessary repairs of the ship while on the 
voyage, and have actually fetched a higher price than 
they would if they had arrived at the port of destin¬ 
ation. There is no decided case precisely in point. 
The possibility even of the goods fetching any price 
higher than that of the port of destination did not 
occur to any of the writers whose works have been 
referred to in the course of the argument. It must be 
recollected, Urn, that this was a reference to mercantile 
men, and they, perhaps, may have decided the question 
upon mercantile usage. I cannot say that their de¬ 
cision was wrong; for, by holding that the owner of 
a ship may lose, but that he can never gain by such a 
sale as this, we shall furnish the strongest possible in¬ 
ducement to him, to take care that all the goods are 
conveyed to their place of destination. I do not go the 
length of saying that where arbitrators proceed upon a 
mistake of a clear [)rinciple of law, that the Court will 
not set aside their avvaril. But I cannot, in this case, 
say that the arbitrators have decided contrary to miy 
clear, well-established principle of law; and I think, 
therefore, that this rule should be discluirgcd. 

Bayley J. It does not appear to me that this award 
is inconsistent with any plain principle of law. If the 
point I»ad been considered questionable, the arbitrators 
might have been desired to state the facts upon the face 
of their award for the opinion of the Court. If the point 
was not made before the arbitrators, there is no 

ground 
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ground for the present application. If the point was 
made, and the arbitrators declined to state the facts, 
they have taken upon themselves to decide the question 
conformably to mercantile usage, and I am not pre¬ 
pared to say that that decision, either upon authority 
or principle, is clearly wrong. I think, therefore, that 
this rule should be discharged. 

Holroyd J. The Court will not set aside an award 
on the ground merely that an arbitrator is mistaken in 
a point of law; but the Court must be clearly satisfied 
that he would not have made such an award, if he had 
known what the law was. Now 1 am by no means cer¬ 
tain, in this case, that if the arbitrators had known 
the law to be what it is contended to be on the part of 
the plaintiffs, they woukl have come to a different 
decision. For there is strong ground for contending 
that the owner of goods should receive a compensation 
for the goods sold, according to their highest value. If 
the master could get money by other means, he had no 
right to sell; and if he had sold the goods, the owner 
ought to be entitled to the actual proceeds. For the 
owner of the ship, in the event that has happened, 
ought not to be allowed to make any profit by such 
sale. 

Best J. When the objection to an award is, that it 
is contrary to law, that ought to appear very clear'to 
induce the Court to set aside the award. Now it is 
not necessary here to decide the question, whether the 
arbitrators have decided contrary to law or not. It is 
sufficient to say, that that does not clearly appear; and, 
therefore, that this rule should be discharged. 

Rule discharged. 
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Wilson, D. D. against M*Math. 

f^URNEYhad obtained a rule nisi for a writ of pro-' 
hibition, to be directed to the Court of Peculiars 
of the Deanery of the Arches, London^ Skarekam^ and 
Cru^duHt to prohibit it from further holding plea of the 
matters there depending between these parties. It ap; 
peared, from the affidavits, that on the 16th March last, 
a vestry meeting for the parish of St. Mary Aldermaiy 
was held for the purpose of receiving a report of the 
proceedings in an action of ejectment, blought by the 
Drapers" Company against the rector and church¬ 
wardens of the parish. At this meeting, held in the 
church, the rector, Dr. Wilson^ attended, as well as' 
the defendant, MMatk^ and other paHshioncrs. Upon 
Dr. Wilson proceeding to take the chair, one of the 
parishioners niovetl, and it was accordingly carried, 
that Mr. M^Matk should take the chair, upon which 
Mr. M^Matk took the chair at the opposite end 
of the table to the rector. The rector, after remon¬ 
strating in vain, finally left the place, and the busi¬ 
ness then proceeded. On the 8th May, he instituted 
the present suit in the ecclesiastical court, for dis¬ 
turbing and interrupting him while presiding at a 
vestry meeting. The defendant was cited to appear, 
and did appear, and })rayed that the rector might 
exhibit articles. On the 11th Nor>embei' the ec¬ 
clesiastical court were about to give judgment on‘the 
admissibility of the articles, according to notice given 
in the preceding term, but, on the day preceding, the 
rule for a prohibition was obtained, 

VoL. III. R 
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1819. 


Thuridasi, 

iStb, 

The ecclesiasti> 
cal court has 
jurisdiction, 
ratione loci, 
over the order 
and proceedings 
of vestry meet' 
ings, held in a 
Church; and, 
therefore, where 
a rector had 
libelled, in that 
court, a parish. 
ioEter, for pre¬ 
venting liim 
from presid¬ 
ing as chair¬ 
man at such a 
meeting, a pro¬ 
hibition was 
refused. 


Gaselee 
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Gaselee and Marriott shewed cause. If the defend¬ 
ant meant to dispute the jurisdiction of the ecclesiastical 
court in this case, he should not have contented him¬ 
self with a general appearance, but should have ap¬ 
peared under prot^. If a suit be instituted for tythes, 
and the defence be a modus, it is necessary to plead the 
modus before an application for a prohibition can be 
made; because, till plea pleaded, the ground of prohi¬ 
bition does not appear. But, upon the face of these 
proceedings, it appears, that the ecclesiastical court 
has jurisdiction ; for this is a matter relating to the 
order and decency of a meeting held in a church. 
And the rectfHr was entitled to preside at this meeting, 
Stoughton V. Reynolds (a) ; Gibson^s Codex^ vol. ii. 1476., 
gives the form ,of appointment of a select vestry, which 
requires the minister or curate “ always to be present, 
if, conveniently, he may be had, and to propound the 
business to the public notice and consideration :** they 
were then stopped by the Court. 

Gurmy and Cwwood^ in support of the rule. Here 
the ecclesiastical court had no jurisdiction at all; for it 
was a vestry meeting not in the least relating to eccle¬ 
siastical matters. And the mere circumstance of the 
meeting being in a church will not be sufficient: an 
election of a parish clerk is often made in church, yet it 
has not been held that the cognizance of such an elec¬ 
tion belongs to the ecclesiastical court. So, cutting 
trees in a church-yard, or a deputy parish, clerk doing' 
duty without licence from the ordinary, arc not mat¬ 
ters within the jurisdiction of the ecclesiastical court; 
and in the latter case a prohibition has been granted. 

(a) 2Str> 1045, Cm* temp, Sard* 274, Fifftescmi 168, S.C, 

P€ak 
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PfoA V. Bourm, (fl) As to the rector’s right to preri4e> 
that is very doubtful; for in Stoughton v. B^ncids% ht 

y 

the report Cos. temp^ Hardw^ Lord Hm'dmcke is re^ 
ported to have said,* “ There is, indeed, a notion that 
the parson has a right to presidefrom whence it may 
be inferred, that he did not think the common notion 
correct. And the passage cited from Gibsm*s Cbds<r 
only applies to special vestries. 

Abbott C. J. lam of opinion that the ecclesiastical 
court has jurisdiction in this case. For this is a meet¬ 
ing held in a churdb, and it is most fit that that 
court should have authority over the order and pro¬ 
ceedings of a meeting hdd in such a place. That 
being so, 1 abstain from giving any opinion as to what 
ought to be the decision of that Court upon the ques¬ 
tion, whether the rector has the right of presiding at 
this meeting. 1 think, therefore, that £his rule should 
be discharged. 

Bayuey j. 1 am of the same opinion. In this case 
the place of meeting being the church, gives to the 
ecclesiastical court jurisdiction. It may be necessary, 
for the purpose of preserving order and decency at such 
an assembly, that the rector, who is also the person to 
whom the freehold of the church belongs, should pre¬ 
side at it; and 1 think the 5S G. fi. c, 69. s. 2. con¬ 
firms this view of the case; for that act gives a power 
of electing a chairman only in case of the absence of the 
rector, vicar, or curate. 
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Holroyd J, I am of the same opinion. The eccle¬ 
siastical court has jurisdiction ratione loci. And it 
was on that principle tliat Wenmouth v, Collins (a) was 
decided. * 


Best J. It is not necessary, in this case, to decide 
whether the rector has the right to preside at vestry 
meetings; although I trust that this right, whicli ap¬ 
pears so essentiai for the preservation of order, will be 
ultimately found to be in him. Ail that at present 
appears is, that the rector has proceeded against the 
defendant for an alleged impropriety, committed in the 
church; and I am clearly of opinion, that that is a 
matter within the cognizance of the ecclesiastical 
court. I think, therefore, that this rule should be 
discharged. 

Rule discharged, with costs, (i) 


The minister of 
the parish has 
a right to pre> 
side at vestry 
meetings. 


(а) 2Ld.Raffin. 850. 

(б) We have obtained the following copy of the judgment pronounced 
by Sir John NichoU ; and as the question decided is one of very gcnenil 
importance, we have tliought it would be a''Ce{)tHble to our readers to 
publisli it. 

This is a suit by the rector of St. Mary Aldertnary, in tho city of I,on- 
don, against a parishioner of that parish, for disturbing him in jtresiding 
at a vestry meeting. Tl>e oflcncc is thus charged in the citation ; “ More 
especially for interrupting the rector when he had taken the chair as pre¬ 
sident, at a vestry meeting, held in tlie vestry room within the church of 
the said pari^, preventing him from exercising the ofhee of chairman or 
president at the said vestry meeting, and dispossessing him thereof.” To 
this citation, an appearance was given on tlio part of Mr. Mac Math, 
the person cited. The appearance was absolute, and not under protest, 
and articles were prayed pnd given In, stating that Mr. Mao Math, at a 
vestry lield for the parish of St. Mery Ahtermary, in the vestry room, 
which is within and part of the parish church, on the 15th of lni,t Marc/i, 
did interrupt the rector when he had taken the chair os president of the 
vestry, did prevent him from exercising the oflSce of chairman or presi¬ 
dent of the vestry, and did dispossess him thereof, in the manner there 
set forth, which it is not now necensary more particularly to notice. The 

admia- 
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admissibility of these articles was opposed and debated* and th« d>- t819« 

jections to theiUi as far as I could collect, stood on two grounds t 

J . That the minister, as such, has no right to preside at a ▼estty WnaoK 
meeting, and conseiiuently that the interrupting him in so doing is not agabtit 
a disturbance. ^ 

!i. That even if it be a disturbance, this Court has no jurisdiction to 
repress or punish it as an offence. f 


It has been stall'd that the suit is brought to ascertain the right of 
the minister to preside at.these meetings, and not from animosity or vin.. 
clictivencss on account oi the particular transaction j and indeed, the 
form of the suit, and the manner in which the question has been treated 
on both sides, tend very much to confirm that statement There are 
certain circumstances set forth in tlie ariicles, which ijossibly might 
have warranted the party in bringing a different suit; but the present 
mode has been adopted, in order to bring the general quesdoq^ to issue. 
The question is certainly one of considerable importance, both as affect¬ 
ing the station of a highly respected class of the community, the esta¬ 
blished clergy, and as affecting the peaceable and orderly proceedings 
of parochial meetings. Tlie case is said to be a new one, so far as re¬ 
gards any ajirfss law, or any judicial decision on the subject. Tliere is 
no .statute, no canon, no reported judgment, either expreuly affirming or 
fxjm-ssly negativing the right. It nevertheless may exist as a part of 
the common law of the land, as a part of the lex non scripta, which is of 
binding authority, as much in the ecclesiastical as in Uie temporal 
courts. Indeed the whole canon law rests for its authority in this 
country upon received usage j it is not binding here proprio vigore. 
Moreover, this Court, upon many points, is governed in the absence of 
express statute or canon, by the jus tacito et illiterato hominum con¬ 
sensu ct moribus eapressura. It is true, that generally the existence 
of this jus non scriptum is ascertained by reports of adjudged cases; 
but it may be proved by offier means, it may be proved by public noto- 
licty. or be dedudblc from principles and analogy, or be shewn by 
legibh-itive recognitions. Published reports of the decisions of ecclesi¬ 
astical courts (with one very recent exception) do not exist; and if they 
did, yet the particular right in dispute may never have been so much as 
doubted or questioned before ; and some countenance is given to that 
notion from the general usage and practice of the kingdom; for it is 
pleaded in the articles, and on their admissibility must be taken as true, 
that the minister’s presiding at vestry meetings, “ is observed in and 
throughout the whole realm.” Tlie fact of such general usage for the 
minister so to preside is notorious; and has not been denied even in 
argument. Now such an usage (unless absurd or improper) I take to 
found a common law right. Law writers, particularly Mr. Justice 
Jtlackstonc,\ay it down that “ general customs, which are die universal 
rule of the whole kingdom, form the common law, in its stricter and 
more usual signification." Again, “ the first ground and chief comer 
stone of the laws of England is immemorial custom.” 

Tlicn the general immemorial usage being averred, is it a reasonable 
usace ? For » the common law," says £lack$tone, « is the perfection 
^ 11 ff of 
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ofraMont ivhift i« aot nuon it not l«wt'’ adding, however, •• that 
the pertaeitUr teamn of everjr mte of law cannot be always asalgned; it 
is attflSeieBt ^at there be nothing in the rule dady contradictory to 
mason, and Aen the law will presume the rule to be well founded." 
Now this general usage, so far from being flatly contradictory to 
' leaaon,** is admitted to beeKtmmely printer. The propriety of the mi¬ 
nister’s presiding at vestries was in no degree controverted; all tliat was 
c o nte nd ed was, that it ou^t to be accepted as a courier, and not 
elaiowd as a right, fbr that the right of ritoosing a chairman belonged 
to the parishtoaers, and that the minister was present merely at a panth- 
imuf, having no greater right to preside tlian any other individual. 

The practical inoonvenienoe of the rule thus contended for is <^vious 
md mtoiifest. At meetings held so frequently as veetries are in many pa- 
risbes, often very nutneroiidy attended, and where every parishioner pay¬ 
ing rates has a vote, if the election of a chidrman were always a preliminary 
naasure, the consequence would be, that in parishes where animosities sod 
divkions unfortunately existed, a large ptntion of the time for the trans¬ 
action (^bu^nets would be consumed in this preliminary contest; and 
the business of mantling the concerns of dte chunfli and poor, in vriueh 
die feedings of piety and benevolence are so derirable, would be pre¬ 
ceded by a conflict exciting all die angry passions of man. To avoid 
these praeded inconveniencies, as well as from other considerations of 
propriety and principle, the universal usage of the minister's presiding 
probably took its rise; for in every view the propriety is maniftst, and 
the right is founded in sound ptindple. 

The minister is not, in consideration of law, a mere individual of 
vestry, as has been contended: nor is ha in any instance so described. 
On the contrary, he is always described as the first, and as an integral 
part of the paridi. The form of citing a parish proves this position, 
namely as the minisler, churchwardens, and parishioners," hu being 
tpeaally named;—such is the legal description of a parisli in ail formal 
processes. So again, in the choice of churchwardens; if the minister 
and parishioners cannot agree in the choice of the two, the minisler is 
to choose one, and the parishioners the other, unless controlled by 
special custom. So, again, churchwardens are directed by tlie canon to 
account before the minuter and parishioners. So, far, therefore, from 
being a mere individual, the proper description of a parish, in vestry as¬ 
sembled, is “ the minister, churchwardens, and parishioners in vestry 
assembled." The minister is denominated tlie Rector Parocliiw, 
the Frieses Ecclesiastlcus. The vestry itself is the meeting of an 
ecclesiastical district, namely a parish : it is held in an ecclesiastical 
in the church, or in a room which is part of tlic church, part of 
the consecrated building, from which the meeting itself takes its name 
of vestry, as being held in the room where the priest puts on his vest- 
mentS‘ Tt meets for an ecclesiastical purpose; for though tlic susten- 
tation of the poor is now carried on by rates, and overseers arc appointed 
under special statutes, so tpbat it has, in modem times, become more of a 
tamporal concern, yet at^dentlj it was a matter immediately of eccle- 

iiaitical 
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si&stical dutjr flitd superintendence. So ftlriys PAHiavx (D!t«ettonl id 
chutchwardens, edit, nso, sect. 20.) “ The churchwardens weje an¬ 
ciently the sole overseers of the poor; and it lay wholly on them, under 
the direction of the minister, to take care of all such as were in want,” &c. 
In these meeting, then, of the parish, consisting of “ minister, church¬ 
wardens, and parishioners,” assembled in the churchv for an eederi- 
astical purpose, that the rector parochise should not preside, but be 
considered as a mere individual, would be most strangely incongruous, 
and tliat lie and any other individual should be put in competition for 
the office of chairman, would lie placing him in a degraded situation, in 
which ho is not placed by the canUitutional establishment of this 
country. In sound legal principle, he is the head and prieSes of tlie 
meeting. 

To pronounce, then, against a right thus founded in usage and 
supported by reason, convenience, and propriety, would require some 
very clear and decided atUhorUy negativing the right, and estidiUshing a 
different rule. The single authority resorted to is the case of Stoughtpn 
V. Reytiold${ and that, indeed, was hardly relied upon as sufficient; for 
the argument went rather upon t)ie absence of direct authority to sup¬ 
port the right, than upon the adduction of any sufficient to negative it. 
The ca«e of Stoughton v. Jtei/noliii did not at all turn upim the right to 
jrresuk, but upon the right of the cltainnan to a^mrn. Hie quesUon 
was, whether the minister presiding had a right to adjourn the meeting 
so as to prevent tlie election of a second churchwarden by the parishion¬ 
ers, be himself having previously.nominated the 6rst churchwarden. I 
have looked into the three reports of that case, which are to be found in 
Sir John Strange, in Fortescue, and in the cases during die dme of Lord 
ffttniwickr. Theyare, in some degree, different; but, in neither is it stated 
that the right of Uie minister to preside made any part of the argument 
In all, the sole question was, the chaimuui’a right to adjourn the nKcting; 
and it was held, that the question of adjoummmt should bate been lite- 
cided, as it generally is, by vote, and not by the ehaitman. It is obvious 
that this question of adjournment must have assumed exactly the same 
shape, and have led to exactly the same conclusion, whetlier the minis¬ 
ter had been chairman by election or chairman by office. Any opinion 
thrown out, ih a case like this, upon the right of presiding, Must have 
been a mere obiter dictum upon a point not tiien requiring decision, 
nor even arising in argument. In one report, Oat. temp, ffardw. 
Lord Jfardwirkr is made to say, “ That the ^nend appiUbension is, 
that tlie minister has a right to preside, buk that he knows of no 
authority for It.” That observation is somewhat different in Furtetene't 
Reports. There, it is said, “ Supposing that the minister has a power 
of presiding, it does not follour that he has a power of adjourning.” Ift 
Sltange, it is only said, “ As to the vlfttr, he seems to have no sham in 
the election of the second churchwarden, nor to have any ri^it to pre¬ 
side.” And, to lie sure, if there was any case in which he ought tO have 
retired from the chair. It Was at tlie election of a second diurchwarden, 
with wldch he|hftd nothing at all to do. A doctrine of this sort, hoW- 
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ever, high at the source from whence it flows, yet, being on a point 
not raised in argument, not important to the dedsion, belonging, not 
to the law familiar in tliat Court, but belonging to another jurisdiction, 
is not of any very conclusive and binding authority. And yet it is the 
only one leading, in any degree, to negative the right of the minister 
against those otlier considerations which 1 have already stated. 

Whether the question has ever been raised in these Courts is uncer¬ 
tain, from the want of reported cases; but that no decision Tiegaiiving 
the right has ever taken place, w'Ould be no extravagant inference to bo 
drawn from the prevalence of the practice of llie minister's presiding, 
coupled with the general impression of his right to do so. Writers on 
ecclesiastical matters paitakc of tlic same impression; not merely Burn, 
Imt I*rideaux, whose work on the dutses of churchwardens has always 
been held, in tliese Courts, to be of considerable authority. He is ex¬ 
press upon the subject First, he mentions the regular mode of calling 
n vestry, (sect. 35.) “ When any such tiling is to be proposed to the 
parishioners, tite churchwardens, with the consent of the minister, call a 
meeting of the parish.” And. again, in speaking of the rates, (sect. 55.) 
he says, They- only who pay to the rates ^ould make the rates, &c.; 
but this must not be understood of tlie minister, though he be not 
cliarged to those rates, because, as having the freehold of the church, he 
hath a special right in it, and, as minister of it, he hath a special duty 
uiion him to see that it be well and duly repaired, and that rates be 
niade to enable the churchwardens to do it; and, therefore, m everi/ 
jtarish meeting he presitks, for the regulating and directing of this 
matter.” This authority, then, as far as it goes, is direct and express. 
It is not, indeed, oftbesameweightasanadjudgedca.se, or a canon, 
but as the understanding of a learned person, himself fllUng a judicial 
utuation. 

The last authority that I shall mention, however, is of greater weight' 
— the recognition of the legislature. In several parishes, select ves- 
\ries have been constituted, under special acts of parliament, where, 
from tlie extent of the population, the business could not veil be con¬ 
ducted by the whole parish. One can sec no strong rea.son, why, in 
such a select vestry, tlie minister should be appointed chainnau, except 
upon the ground of his general right, and the propriety of the thing 
itself. The election of a chairman at a select vestry' would take but little 
time, and would not be likely to be attended witli conflict and animosity. 
And yet, as far as I am aware, it is the constant course of the legiMlature, 
in acts for appointing select vestries for the management of the general 
concerns of a pariah, to direct that the minister sliall preside in such select 
vestry. Bethata.sit may in these particular cases, the late act, for tlie re¬ 
gulation of vestries generoMy, oppeors to contain so strong a recognition 
of the right, as almost by necessary implicaUon to declare that it is in the 
minister; while tlie subsequent act for creating select vestries,/nr a sj>e~ 
ciul purpose, in no degree derogates from the general rule, but tends, as 
an exception, to proye and support it, 'Hie first of tliese acts, that of 
the 58th of the King, cbqp. 69., is entitled an act for the regulation of 
parish vestries* l%e first section directs the mode of calling vestries; 

and 
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and the second section says, « for the more orderly conduct of vestries 
be it enacted, that in case the rector or vicar or perjjctiial curate, shall 
not be present, the persons so assembled shall forthwith nominate, by 
plurality of votes, one of the inhihitants to be chairman.” Now this is 
nearly tantamount to a declaration, or by necessary implication declares, 
tliat if the rector, vicar, or perpetual curate be present, he shall preside; 
and the legislature must evidently have considered that by law and 
usage he was entitled to preside. It is only in case of his absence that 
the ]iarisbioners are directed to choose a chairman ; and, consequently, 
when he is present he is the chairman of course. I can construe the 
net in no other way. It is true that the parishes of London and Souths 
wark are excepted out of this act. Now, supposing that exception to 
apply to every clause of tlie act, still that w'ould only go the lengUi of pro¬ 
viding, that by special custom, any vestry in London or Southwark 
had the right of choosing a chairman, notwithstanding the presence of 
the minister, this act would not deprive them of tlie right under such 
special custom; but otherwise, London and Southwark must be pre¬ 
sumed to stand on the same footing, in tliis respect, as the rest of the 
kingdom. The act of last session (59 G.5. c. 12.) does not dimmish 
this inference. It is entitled “An act to amend the laws for the relief 
of the poor. ” By this act a power i& given to parishes to establish se¬ 
lect vestries for the concerns of the poor, the principal object being to 
render unnecessary the interference of magistrates on every application 
for relief; and with this view the parish vestry may elect a certain 
number of persons, not exceeding twenty-five, and the minister, church- 
wiudcn, and overseers, with those elected persons, shall manage the con¬ 
cerns afthe. poor. Now, this is not a select vestry for general parochial 
purposes, but for those particular concerns. The maintenance of the 
poor is now, in some places, become so heavy a burthen upon property, 
and so much more a matter of tewqmrul ,tliau of spiritual concern, that 
in a parish committee, specially appointed for that purpose, where possi- 
bly tlie minister, as a payer (f rates, may have little or no interest, it may 
be fitting enough u> leave the clioice of their chairman to these select 
persons, which would not be likely to produce any disturbance or con¬ 
flict : and so the legislature has provided. But this docs not derogate 
from Uie propriety, or weaken the inference of the former act, that in 
all other vestries held for general parochial purposes, the minister is still 
to preside. 

i;pon the whole, 1 am by no means prepared to negative the right 
of tlie minister, supported as it is by us 2 ige and propriety, laid down by 
some writers, and recognised, and thus, in effect, declared by the legisla¬ 
ture itself. And, in a case where tJie minister was in the actual pos¬ 
session of tlie chair, I think that the defendant, upon the facts stated in 
the articles, is to be considered, by his interruption, as an unlawful 
disturber. 

The t^icr point is, whether this is a matter of ecclesiastical juris¬ 
diction, to be proceeded against as an ecclesiastical offence. Now, this 
being the distiu-bance of a minister, in the exercise of a function belong¬ 
ing to him ill hii c(H;lesiasUcal character, at a meeting of an ecclesiastical 
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district (fbr a parish is such district), a mCietuig held forgeiicrol ecclesiasti¬ 
cal purposes, and in an ecclesiastical place, a consecrated place, the church, 
or vestry of thechurch, it seems to me tliat it must be of ecclesiastical 
jurisdiction and cognisance. I apprehend that such rights, and sucli 
places, and the orderly conduct of such meetings, are under the protec¬ 
tion and guardiansliip of the ecclesiastical laws. It has not been pointed 
out to tills Court how any other court can interfere, or how redress 
can be procured el-sewhcrc. It seems as much an oifence of ecclesiasti* 
cal jurisdiction as the erecting tombstones in a church-yard, or the 
pulling down tombstones, or breaking a door into a cliurch-yard, or 
neglecting to repair a chancel, or setting up arms in the church, 
or forbidding the organ to be played when directed by the minister, or 
many other matters which are proceeded upon in lliesc Courts, thougii 
there is no express canon or statute upon the particular subject. Yet, 
in all cases of this sort, the proceeding is in the ecclesiastical court, and 
in tlie form of articles as for an offence, which mode of proceeding is, 
in a great degree, like an indictment at comuiuu law for a misdemean¬ 
our, where no statutory sanction is provided to enforce any thing 
enjoined, or to restrain any tiling prohibited. Some cases, of the sort 
to which I have alluded, have occurred within my memory in tliese 
Courts, and I will here mention two or throe of them. 

1. Cttde V. Nt’wnham, in the Consistory of lAmdon, 178G: there, 
a person was articled against fur opening a door into aciiurch-yaid. An 
appearance was given under protest to the jurisdiction, but tlic protest 
was over-ruled, and the suit proceeded in tliis form ‘J. Segcr and Hill 
v. 7?mi Dean and Chapter of Christ Church, in the Court of Pecu¬ 
liars, 1787. lliis was a suit for not rep^ring the chancel of Ilnrn-w 
on the~Hilt, and tlie proceeding was by articles. Jfurton mid 

Edwards y. Catlcott, in the Consistory, 17Krf. 'Flii'se vi ere article's for 
erecting a tombstone in Xensington church-yard, and for pulling down 
another in the same churcii yard. Tlie Court said, it was commuting 
a nuisance in the church yard; and, as such, was an eccle-siastical oll'ciice, 
and subject to the jurisdiction of the ecclesiastical court.'’ A. Muidman 
v, Mii/pas, in the Consistory, 1794. ITiesc were articles for erecting a 
monument witliout the consent of the rector. An appearance was 
given under piotest, which was over-ruleil, with costs. 5. Hutchins v. 
Henxilow, in the Consistory', Mirhae/mos imn, 1791. 'fliis case is an 
authority not wholly inapplicable to the present proceedings, and 1 shall 
therefore state it a little more at length. It was a proceeding against 
the churchwaniens by articles; and the offence wa.s thus stated in the 
citation, “ More e.ipecially for obslructing and prohibiting by your own 
pretended power and Jauthorify, and declaring your resolution to con¬ 
tinue to obstruct and prohibit, the singing or cliauntlng by the jiarish 
clerk apd children of the w'urd and congregation, accompanied by the 
organ.” The churchwardens supposed, that as they paid the organist 
and managed the children, tliey were to direct when the organ should 
play or not play, and when the children should or sliould not chaunt. 
The clergyman had ordered the playing and singing at certain parts of 

the 
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the service. The churchwardens forbad both, not in the church, but lSl9» 
privately, so tliat there was no brawling or public indecency j but the 
offence was set forth in the articles, conformably to the citation which I Witsow 

have just stated. Many objections were taken to the admissibility of again^ 

the articles: among otiicrs (as in the present instance), it was said, that M'Matll* 
no law was specially set forth as having been violated; but the Court 


said, “ Where the general law is relied upon it is not necessary to plead 
it.” Again, it w'as objected, that the fact charged was not of a criminal 
nature (as is also contended in the present case) ; but to this tbc Court 
replied, “ Ibat the riglit of directing the service was in the minister, 
and the churchw'arderm olistracting him in the exercise of that right was 
an oifcnce, an usurpation of his right, which might be proceeded against 
in the ecclesiastical court.” The preceding are cases within my bw'n 
recollection in these Courts: the same thing is to be inferred from some 
reported cases in prohibition. I shall only notice one, that of Palmer 
V. The Jiishop af Exeter, 1 Stra. 77(>. Sir Thomas Bury set up his arms 
in the church of St. David's, Exeter. The ordinary promoted a suit in 
the ecclesiastical court to deface them. A prohibition was moved for, 
and refused ; and Justices Eyre and Eoriescue said, “ The ordinary was 
judge what ornaments were proper, and might orderthein to be defaced.* 
Now, all tlicse coses were proceedings by articles. 1 take it oven 
the la.st was; and most of them, if not all, for offences under the gene* 
ral principles of ecclesiastical law, and not under any preci.se canon of 
statute. The remedy is a very lenient one ; for, however high sounding 
some of the expressions in the articles may be, such as, “touching and 
concerning your soul's health, and the lawful correction and reformation 
of your manners and excesses” the only effect of a sentence, as prayed, 
would be to admonish the party to forbear in future from the like dis¬ 
turbance and interruption, and perhaps to make him pay the costs; but, 
as to costs, it always lies In the dlscredon of the Court to mitigate them, 
as the circumstances of the case may appear justly to require. 

Such is the view that I should take of this question, if it fell to 
my lot to determine it. It is certainly desirable that the point should be 
settled. It is probable that the opinion of this Court may not be final, 
and it would l>c highly satisfactory to my mind that it should be settled 
by a superior tribunal, eitlier in the way of appeal or of prohibition; 
but, at present, after mature and careful consideration, forming the best 
judgment I am able on the subject, I am of opinion, on the grounds 
already stated, that the articles ought to be admitted. But a rule to 
shew cause why a prohibition .should not iasuc basing been served on this 
Court, it is my duty not to proceed to admit the articles. I have, how¬ 
ever, tliought it respectful to state my opinion for the consideration of 
the court of common law. If they should differ from me, I shall bow 
to their better judgment with evelry possible degree of deference and 
respect. 

The admi.ssjon of the articles was accordingly ordered to stand 
over, (a) 

(o) The case will be fully reported in Dr. Phillimore’s report of cases 
in the ccdeiiastical courts. 
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Thursday, 
Novefnber 25th. 


Where a party 
ill London was 
required to at¬ 
tend an arbitra¬ 
tor at Exeter, 
ft on a given day, 
I aqd tkrec days 
before set oft‘, 
and went, ac¬ 
companied by 
his attoniey, to 
Clifton, where 
his wife resided, 
and where were 
certain papers ’ 
necessary to be 
produced before 
the arbitrator, 
and was occu¬ 
pied for a 
great part of 
two days in se¬ 
lecting and ar¬ 
ranging the 
same, and in 
tlie afternoon 
of the second 
day was arrest¬ 
ed : Held, that 
he was not pri¬ 
vileged from 
arrest under 
these circum¬ 
stances, having 
employed more 
tlian a reason¬ 
able time for 
the above pur¬ 
pose, and It nut 
being sworn 
that he was oc¬ 
cupied, during 
all the time he 
was at Clfton, 
in the object 
for which he 
went thither. 
Abbott C. J. dis- 
lentiente. 


Randall against Gurney. 

^HITTY obtained a rule nisi for delivering up the 
bail-bond to be cancelled, on the ground that the 
defendant had been improperly arrested. It appeared, 
that a cause, in which the present defendant was a 
party, had been referred, by an order of the Lord 
Chancellor, to arbitration. Tlie arbitrator, residing at 
Flymouth Docki appointed a meeting at Exefet', on 
20th Sept emberf 1819, and the defendant, who was 
sworn to be a material witness, was served with the 
appointment on the 14th September., requiring him to 
attend and be examined on oath. The defendant ac¬ 
cordingly, with his solicitor, left town, and, on Friday^ 
September 17th, reached Clift07i, where the defendant’s 
wife then resided. Clifton is not the direct road to 
Exeter from London^ being about twenty miles round; 
but it was sworn that the books and papers of the 
defendant were at Clifton^ some of which were neces¬ 
sary to be produced before the arbitrator, and that it 
was necessary that he sliould personally go there for 
the pur[X)se of unpacking, arranging, and selecting 
them, and that he was necessarily employed during a 
part of that evening and nearhj the whole of the fol¬ 
lowing day, in unpacking, separating, selecting, and 
perusing, in company with his attorney, such of the 
papers, &c., as in their judgment were necessary to 
be produced before the arbitrator. About five o’clock 
in the afternoon of J 8tli September^ defendant was ar¬ 
rested, at the suit of the plaiutili* at Clifton^ and 

before 
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before they had finished their examination of the 
papers.* It was also sworn, that the defendant's usual 
place of residence was at Princess Street^ Pimlico^ 
whence he had set out, and that his sole purpose in 
going to Clifton was to arrange his papers. In an¬ 
swer to this, the affidavits stated, that defendant had 
resided at Clifton till August last, at which period he 
had absconded, and was, at the time of the arrest, 

• kc 3 eping out of the way to avoid his creditors. They 

also stated that there was no such street as Princis 

0 

Street in Pimlico. 

Marryat shewed cause. The defendant left Londati 
much earlier than was necessary, and the delay at 
Clifton was a mere pretext. It is, indeed, most pro¬ 
bable, under the circumstances of the case, that Clfton, 
where he was arrested, was his real place of abode. 

Chitty and WiUe^ in support of the rule. In this case, 
the defendant was obliged to attend the arbitrator at 
Exeter, and that, too, with his papers, &c. Now as 
these were at Clifton, it was absolutely necessary that 
he sliould go there. It is distinctly sworn, that at the 
time of the arrest, he had not finished his arrangement 
and selection of the papers, and the Courts are in the 
habit of giving a fair and liberal construction to this 
privilege. Willingham v. MnttIurd'S, {a) Here the de¬ 
fendant has acted bona fide in going to Clifton. As 
to the question whether Clifton or Pimlico w'cre the 
usual place of his residence, that w’ould be mateiial had 
he been arrested in returning from the arbiti’alion, but 
here he was arrested in going thither. 


1819. 

RxiTDAtt. 

against 

Guanict. 


(rt) 2 Marsh. 59, 


Abbott 
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Randail 

(igamst 

CuftHST. 


Abbott C. J. I am of opinion, in the present case, 
that this rule ought to be made absolute. This defend¬ 
ant, it appears, was duly summoned to attend an arbi¬ 
trator, and, in his passage from London to Eseter, the 
place where the arbitration was held, he went to 
Clifton, to a house where his wife then resided, for the 
purpose of searcliing for and examining such papers as, 
in his judgment, were necessary for the purpose of tlie 
arbitration* When this case was at first presented to 
my mind, I thought it a material point to be ascer¬ 
tained, whether his residence was in London or at Clif 
ton; but I am now satisfied that it is not so, for he vvas 
arrested in his passage to the arbitration at Exeter; and 
the only question, therefore, upon these affidavits, is, 
whether he was bona fide going to the arbitration, or 
loitering on the road. Now I am not prcjiared to say, 
under tlie circumstances of the case, that as his papers 
were at Clifton, and he was required to produce them, 
he was absolutely bound to have those papers sent to 
him, and to take the risk of a loss by the public con¬ 
veyances ; but it is quite clear, that he must cither do 
this or go himself, and select such papers as were neces¬ 
sary. It is to be observed, that he takes his attorney 
with him, which seems to me to be a mark of bona 
fides on his part On the 17 th Septemhej' he arrives at 
Cliftm, and is occupied, on the following day, in se¬ 
lecting the papers requisite : the I yth would be Sunday, 
and he was required to be at Exeter on the Monday, 
Under these circumstances, it does not appear to me, 
either that the delay on the road was too great, or that 
the deviation was an unreasonable one. 1 think, there- 
lore, that the rule ought to be made absolute. But as 

the 
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the rest of the Court are of a different opinion, the 1819. 
rule must be discharijed. 

agaimt 

Bayley J. I am, in the present case, the more satis- 
fled in discharging this rule, because, if I am wrong, it 
is still competent for the defendant to apply to the Court 
of Chancery to be relieved from this arrest; for it was 
under an order of that Court, that the arbitration was 
held. This reference, it appears, commenced in March, 
at which time the defendant had the papers in his own 
custody; and, in Attgud last, without selecting such as 
were necessary, he left the whole at Clifton, and ab¬ 
sconded to hondon to avoid his creditors. He is after¬ 
wards informed, that it is necessary for him to be at 
Elder on the morning of the 20th September, at which 
time his papers were at Clifton. Now I do not think 
that his going to Clfion was an unreasonable devi¬ 
ation ; but I am of opinion, that he w’as bound to go 
as directly as possible, and not to stay longer upon the 
road than Mas absolutely necessary for the purpose 
of selecting his papers. It does appear to me that he 
intended to rejnain longer at Clifton than he Mras en¬ 
titled to do by law. It is not even sw orn that his inten¬ 
tion was to have set ofl' from Clifton on the 18th. By 
this mode of proceeding he deprives his creditors of the 
advanUige which they would have had incase he had re¬ 
mained in Tjondon until the proper period of setting 
off’ for Exeler; for, during that time, they possibly 
might have arrested him in London. I think, therefore, 
that the affidavits disclose a case of improper delay, 
and that this rule ought to be discharged. 

Holroyd J. If this party had remained in town till 
it was absolutely necessary to depart for Exeter, he 

would 
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against 

Gamrzr. 


would have stayed at least one^ and perhaps two days 
more, during #hich time he might have been arrested. 
Now, if it is lawful for him to take two days, in the 
next case, probably, three or four will be demanded, 
and the Court will have great difficulty in drawing any 
precise line, I agree, therefore, with my Brother 
Bayley^ that the present rule ought to be discharged. 


Best J. I am of the same opinion. Although it is 
very necessary to give protection to witnesses, yet the 
Court ought to take care that persons do not, under 
pretence of being witnesses, obtain protection from 
arrest. I agree that this defendant had a right to go 
to Clifton to get his papers, but he had no right to 
stay there, as it seems to me he did, for an unreason¬ 
able time. It is not stated in his affidavit that he was 
employed continually during the time he was there in 
sorting and selecting his papers, and he was bound to 
do that; for it was his duty to shew, that the whole 
time was fairly employed for that purpose. There 
were strong circumstances of suspicion in the case; for 
he had previouslyresided at CUftoti, he had left’his 
wile and papers there, and, according to all appearance, 
that was his regular home. Now it seems to me to be 
impossible that it could have taken him so many hours 
to have selected his papers; and, unless that time was 
absolutely necessary, he was not privileged from arrest. 

am of opinion, therefore, that this rule ought to he 
discharged. ** 


Rule discliarged. 
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£x parte Pbankebd. 

plILLERi in last Trinity term, obtained a rule nisi 
calling on Mr. Fisher, an attorney oS this court, 
to shew cause why part of the premium received by 
him with an apprentice should not' be returned. It 
appeared, upon the affidavits, that, for some miscon-> 
duct, Mr. Fisher had refused to receive back his ap¬ 
prentice, who had run away from his service. The 
premium given was 400/., and the apprentice ran away 
after being about a year and a half there. Moore having 
then shewed cause against the rule, upon the merits of 
the case, the Court ordered the matter to be referred 
to the Master to report how much should be returned. 
The Master having reported, that i96/. ought to be 
returned, Moore, early in this term, moved to dis¬ 
charge the rule for referring it to the Master, on the 
ground that there was no authority in the Court so to 
refer it; and he cited Cuffe v. Brmm (a), as an autho¬ 
rity in point. And now 

Ptiller shewed cause, and contended, that it had 
been, in many instances, the practice of this Court to 
interfere in this mode. 

Moore, in support of his rule, contended, that Ciffi 
V. Brown had over-ruled this practice. That case was 
not stronger than the present, yet there the Lord Chief 
Baron held no part of the premium to be returnable. 


1819. 


JWtfay, 

2favemier fiSth. 

The Cou^ in 
the eiercise of 
its sumtnery 
jurisdiction over 
its officers, have 
authority to 
order an at¬ 
torney, who 
had loused, on 
the ground of 
misconduct, to 
take bock an 
apprentice, vrhs 
had run avray 
from his service, 
to return to the 
parents of such 
apprentice a 
reasonable part 
of the premium 
received with 
him. 


VoL. III. 
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i^l9. Here, sufficient reasons appear on the affidavit for the 

master’s not taking back his apprentice. This is an 
Ex partB ® - 1 

PxAMKtaa. appeal to the equitable jurisdiction of the Court, as 
was the case in the Exchequer. 


AbboIt C. J. It is extremfely cbnvenient that, in 
cases like the present, the Court should exercise a sum¬ 
inary jurisdiction for adjusting disputes between the 
officers of this court and their cletks. It appears to 
have been exercised by us and by our predecessors; 
and I think we ought not to disturb so useful a prac¬ 
tice. This is very different from the case cited from 
the Exchequer. Our jurisdiction here depends on the 
authority of the Court over its own officers. This rule 
must, therefore^ be discharged. 


Baylet J. The application on the part of the 
parents of the apprentice was most reasonable; and I 
think that thbre is no doubt that we have jurisdiction 
in tlie matter. If so^ it is not su^ested that the 
sum ordered by the Master to be returned is not a 
proper sum. 


Holro^d j. (a) concurred. 


Rule discharged. 


(o) JSm j. bad laft the Court. 
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Holme, Clerk, against Dalby, Gent., 

one, &c. 

^ WILLIAMS shewed cause against a rule for 
setting aside the judgment signed in this case for 
irregularity, with costs. The bill was filed in the va¬ 
cation after last Trinity term; ahd was entitled as of 
that term. The defendant, within the first Four days 
of the present term, pul in a plea in abatement; where¬ 
upon the plaintiff signed judgment. It was contended, 
that this plea was a nullity, being pleaded after a 
general imparlance. And for this, tVeller v. Walker, 
^ Williams*s Saunde7's, 2. note 2., was cited. 

Per Curiam* The judgment is irregular; for the 
bill must appear^ upon the face of it, to have been 
filed in vacation, or otherwise it will be erroneous. 
This case, therefore, does not fall within the general 
rule above laid down ; and the defendant is here en¬ 
titled to plead in abatement, within the first four days 
of the present term. 

Ilule absolufe* 


m 

181 ». 


Saturday, 


k bill, filed ih 
VSedtion, a 
in abatement 
may be pUt k 
after thk first 
fobr dkfs of th 
foUowibg tibia 


Header and Chitty were in support of the rule. 
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%ianiayt 
ifavenSbtt 2dtti. 


A coroner’s 
duty M judicial, 
and he can only 
take an inquest 
super Ttsum 
corporis; and 
an inquest, in 
,»rhich the jury 
'Were not sworn 
by the coroner 
himself, *nd 
super visum 
corporis, is 
fJ»soIutely void. 
The Court will 
ttot, therefore, 
after an ad¬ 
journment by 
the coroner of 
such an inquest, 
grant any man¬ 
damus to com¬ 
pel him to pro¬ 
ceed in it. 
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The King against Ferrand. 

J^EN^IAN, on a former day in this term, obtained 
a rule nisi for a mandamus to the defendant, who 
was one of the coroners of the county of JLancaster, to 
proceed with an inquest holden at Oldham^ on the 
body of John Lees, which had been adjourned from the 
middle of October' last, till the 2d day of December next. 
It appeared, on shewing cause, that the Jury, on the 
8th of September last, had been summoned and sworn, 
super visum corporis, by a clerk of the name of Battye, 
who attended in the coroner’s absence; that the inquest 
was then adjourned for a few days, and that the body 
was in the mean time buried; that on the coroner’s at¬ 
tending in person, the jury were re-sworn, but not super 
visum corporis, and the coroner proceeded, for many 
days, to examine witnesses. Whilst the inquest was 
proceeding, the coroner, without being accompa¬ 
nied by the jury, caused the body to be disinterred, 
and took a view of it. ^ The Court, upon this, suggested 
that these proceedings, from the first, were void, and 
if so, that they could not grant a mandamus to com¬ 
pel them to be proceeded in; and Best J. referred to 
Hawkins, lib. 2. c. 9. 5 . 24. They then called upon 

Denman md. Tindal to support their rule. They con¬ 
tended, that though the clerk had no authority what¬ 
ever to swear^ the jury, yet that it was enough, since 
they had been re-sworn by the coroner himself; and 
that it was not necessary to swear them super visum 


cor- 
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corporis. It is admitted, that both coroner and jury 
must proceed super visum corporis. But here they 
have so done; for the jury have been properly sworn, 
and have seen the body, and the coroner has also had 
a view of it, and it is not essential that the jury and 
coroner should see it at the same tune. Besides, if 
there be a reasonable ground for doubt, the Court will 
not decide it now, but leave it to the coroner to make 
it the subject of his return to the mandamus. 


fi6t 

1819. 

The KzHa 
agiona 

>FxAftAsn, 


Abbott C. J. If it be perfectly clear that the jury 
in this case were at first unlawfully assembled, the 
Court, of course, will not grant a mandamus to pro¬ 
ceed with this inquest; for the only result of such a 
proceeding would be, that the inquest, if proceeded in, 
would be bad, and the record might be quashed. Now 
I am of opinion that this proceeding was irregular 
from its commencement. It is laid down by my Lord 
Hale (a), that “ wdien it happens that any person 
comes to an unnatural death, the township shall give 
notice thereof to the coroner, otherwise, if the body be 
interred before he come, the township shall be amerced.” 
And it appears, that when this notice is given to the 
coroner, his duty is to issue a precept to the constable 
to return a competent numlier of good and lawful men 
to appear before him, to make an inquisition. When 
they appear, they are to be sworn, and charged by the 
coroner, to enquire, ujjon the the body., how the 

j)arty came by his death. It is said by Hawkins (a), 
that Uie “ coroner can take inquisition of death only 
upon view of the body, and not otherwise. Therefore, 


S 3 


if 


(o) 2 H.H. 59, 60. 


{h) i Sawk. C. 9. <. 23. 
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ISIS. if body be interred before he come, he must dig it 
up, and this he may do lawfully within any eonvenient 

Iha JEjvfl * . . 

agoing time, as within fourteen days.” In addition to this, 

Mavis's. A lien _ 

there is the 4 Edm* 1. atat 3., de officio coronatoris, in 
which it is stated to be the duty of the coroners 
quod accedant ad occisos,’* and afterwards, “ si quis 
autem talium occisus fuerit, in campis vel boscis et ibi 
inveniatur, they are directed to enquire as to the mode 
by which he came by hi« deatL Now, taking the 
whole of this together, it appears to me, that there 
can be no good inquest, unless the coroner and the 
jurors are both present at the same time, and the oath 
is administered by the former to the latter super visum 
corporis. Ih indeed, after this inquest had proceeded, 
upon the arrival of the coroner himself, both he and 
the jury had gone to view the body, and the jury had 
then been resworn, it might have been a good inquest. 
That, however, was not done ; and, therefore, I am of 
opinion that this inquest was wholly void, and that 
we ought not to grant any mandamus to continue its 
proceedings. 

Bayl^;y J. I entertain no doubt upon the 'presept 
question. Looking at the different authorities which 
have been cited, and the form of inquisitions which are 
invariably stated to be taken “ upon the view of the 
body of A. J3., now lying dead,” this question seems to 
be placed beyond all doubt. The words of the statute 
“ de officio coronatoris” are very cmphatipal; “ ad oc- 
cisos accedant vel ad subito raortuos,” The coroner, 
therefore* is to go to the dead body, and tbe jury are 
there to be sworn to inquire into the cause of the death. 
The coroner’s duty is partly judicial. It belongs to 

him. 
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him, and %q him only, Ito administer the oath to tho 
jury, who cannot, as it seems to me, be properly sworn 
unless by the coroner and super visum corporis. Now 
in the present case it appears, that on the 8th of Seprt 
tembcr the oath of inquest was administered, and the 
dead body viewed by the jury. But then the path was 
administered by a person wholly without authority. 
4t that tinie, therefore, the jury were npt undef a valid 
ohligatiprf to inquire, hot wpre mere strangerf to tbp 
transaction. And when the jpry were swprn #esh by 
the eproper, nppn his afJ^ival, it wps not 4one sqper 
visum corporis. Npr, ipdeed, did they ever view the 
body after the oath was administered to theni by the 
eprpner. I^pr thopgh, on the 2'lrth of September, thp 
coroppr viewed the body, the jury were ppt th^h 
sent. I am, therefore, of opinion that we ppght npt to 
make this ru|e absolute. For we shpu|d be dpipg 
grpat injustice if we were to grant a piapdamus to 
ijic corpner tp proceed in an ipquiry illegally com-: 
menced, illegally proceeded ip, pnd whiph can haye n,o 
prpppr or satisiaclory result. 


m 

1818 * 

■Hjb itnro. 


Holroyd J. I am pf the same opinion. If tliis inquest 
were to proceed, it would be utterly illegal. For though 
the statute de officio coronatoris does not e^cpressly say 
that the coroner shall take his inquest on the view of 
the dead body, and that an inquest otherwise taken by 
him shall be void, yet it is clearly laid down by all the 
books, that a coroner has no manner of power to take 
an inquisition of death without a view of the body, 
and that any such inquest taken by him without such 
view is merely void. Unless it be an inquest super 
visum corporis it is wholly an extrajudicial proceeding. 

S 4 In 
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In this case, if the jury had been sworn afresh by the 
coroner when he viewed the body, and the witnesses 
had been examined afresh, the inquest would have 
been legal. Bnt that was not done; and 1 am of opi¬ 
nion that we ought not to grant a mandamus to con¬ 
tinue a proceeding so illegally conducted. 

Best J. I am clearly of opinion, that the proceed¬ 
ings before the coroner have been conducted with so 
much irregularity, that a valid inquest cannot now be 
found. We ought not to compel by mandamus the 
coroner to proceed, when we are satisfied that the 
inquest, when found, must be quashed by the Court into 
which it will be returned. The jury were summoned 
by and sworn before the coroner’s clerk. Now if the 
coroner could act by deputy, and tliis clerk was duly 
appointed such deputy, (which does not appear,) the 
inquiry should have been concluded before him. But 
after this the coroner makes his appearance, and goes 
on, having re-swom the jury, but without having had 
any view. After several more days are consumed in ex¬ 
amining witnesses before the coroner, it is suggested to 
him that he has had no view of the body, and, there¬ 
fore, that he had no authority to proceed with the 
inquest. Upon this suggestion he goes to the church, 
causes the body to be disinterred, just looks at the face 
of the deceased, and then orders the corpse to be again 
covered up. This was not a sufficient view of the body 
to give him authority to proceed. He should have 
bad an opportunity of seeing whether there were any 
marks of violence, and of ascertaining, from the appear¬ 
ance of the body, what was the occasion of the death 
of the deceased. At the time that he took the view, the 

jury 
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jury should have attended him, that they might have had 
the advantage of his remarks on the appearances that 
the body exhibited. It has been said, it is sufficient if 
the jury see the body at one time, and the coroner at 
another ; as virell might it be said that the judge might 
hear the evidence at one time and the jury at another. 
If, however, this view was sufficient, the coroner should 
have sworn the jury again, and proceeded dc novo. 
Instead of this he goes on, adding other evidence to 
what had been taken before the view by himself, and 
the whole mass was to be summed up to the jury, who 
were never regularly sworn at all. The passage which 
I [referred to during the argument, from Hamkinsi 
shews that an inquest so taken must be quashed. Let 
it not, however, be understood that it is likely that 
public justice will be impeded by this accident. The 
proceeding before a coroner is only one of several in 
cases of murder : application may still be made to ma¬ 
gistrates or grand juries ; and I do not lament that an 
inquiry is stopped, which has been so illegally con¬ 
ducted as the one now before the Court. 

Rule discharged. («) 

Cross Seijt., and L Williams^ were to have shewn 
cause. 

(a) In 2 H. if. 58. it is said, if a coroner take an inquisition with., 
out view of the body, he may take a second inquisition super visum cor¬ 
poris, and that second inquisition is good, for the first was absolutely 
void. And in p. 66., after stating that the coroner can only take an 
inquisition super visum corporis, he adds, And,] therefore, in ancient 
times, if a man were hurt in Ute county of A- and died in the county of 
B ., the coroner of B. could not take an inquisition of his deatli, because 
the stroke was not given in that county, and the coroner of A. coruid not 
take the inguisition, because the bodi/ was in the county <f B.: but they 
used to r«moT« the body into the county of and then the coroner of 

^.used 
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Mandat/, 
Novembtr 29tli. 


The acts of a 
justice of tlie 
peace, who has 
not duly quali¬ 
fied, arc not 
absolutely void; 
and therefore, 
persons seizing 
goods, under a 
warrant of dis¬ 
tress, signed by 
a justice who 
had not taken 
the oaths at the 
general sessions, 
nor delivered in 
the certifi(ate 
required, are not 
trespassers. 


4’ t»se4 tq ti>ke the inqqisitfpq. 6 if. 7. }Q. <». { find |tatute fffcwfii 
to by the Court, de officio coronatoris, at the conclusion, after describ¬ 
ing the mode of taking the inquest, says, Et hiis inquisitis statim sepeli- 
fiiuur corpqra inur^uoruin vel ppeisorum. So that qucipptly it ^thould 
seem, tlie body was lying before the jury and coroner during the whole 
inquest; and in truth, tlie body is itself part of the evidence to the jury. 
If, then, thpy see it before, l^pt not after Uiey are swurq, a material part 
of the evidence given to them is given when they are not upon oath In 
corroboration of this view of the subject, it is to be observed, that “ if 
the body be not found, or if jt have lain so long before tlie coropef bat|i 
viewed it, that he can in no xvay be ahiisled from Ike riew in lakiiif; his 
ingucst, or if there be danger of infecting people in digging of it up, the 
inquest ought npf to be taken by the coroner, unless bp have ^pecifil 
writ or commission for that purpose,” llawh. Ith. 2. r. 9. s. 23.; 
and witli respect to a second inquest, the law is thus laid down. So 
also, he may dig up tl^e body, inquisition be qu3sl;ed- 

553. But it must be by order of the King’s Bench on motion, 
Sir. 167. And tlic Judges will exercise their discretion, according to 
tfie time and circumstances, whether he shall or shall not do it. Salk. 
377. Sir. 22, 533. *2 Mod. 16. 


The Company of Proprietors of the Margate 
Pier against George Hannam, Es(J., James 
Dyson, Esq., and two Others. 

'Jj^RESPASS for taking goods: Plea, not guilty. 

There were two questions in the case: First, 
whether the plaintiffs were liable to be rated to the 
poor. The Court decided that they were; and their 
judgment was grounded on the special provisions of 
the acts of parliament creating the company, and the 
peculiar nature of the property. It is, therefore, un¬ 
necessary to state that part of the case. The second 
question was, whether the warrant of distress, signed 
by the defendants, Hannam and Dysons was legal; and 
that depended upon the question, whether the acts done 
by JD^soHi as a justice for the cinque ports, were valid, 

he 
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he having omitted to deliver in a certificate, or to take 
tlm oath at the general sessions in the cinque ports, as 
required by the act of parliament. The facts of the 
case, and the clauses of the acts of parliament applicable 
to the question, are fully stated by the Lord Chief Justice, 
in delivering the judgment of the Court. The cose svas 
argued by Adolphus for the plaintiff, and Holland for 
the defendant. For the plaintiff it was urged, that the 
51 O. 3. c. 36. required the justices for the cinque 
ports to qualify, and that the indemnity act applied 
only to those who actually did (jualify. Here, the 
defendant, Dijson, had not tjualified at the time of the 
trial. This was not like the case of a person who prac¬ 
tised as an attorney witliout being duly admitted. His 
acts, indeed, were valid ; but they were cured, from 
time to time, by the acts of the parties on the other 
side. For the defendant, it was urged, that the acts of 
the defendant, Di/so7i, w’erc not void, although he might 
be liable to a penalty for having acted without being 
duly qualified. The 18 G. 2. c. 20. expressly imposed 
a penalty on such a person acting as a justice without 
being qualified. The 51 G. 3. c. 36. applied to the 
cinque ports, and was in pari materia. The penalty, 
though not expressly mentioned in that act, will attach. 
The words of the r> 1 G. S. c. 36. were not stronger 
than thclSCrtr. 2., which makes void the election of 
any corporate officer who shall not have taken the 
sacrament within a year. The annual indemnity act 
relieves.such a person from all penalties, and makes his 
intermediate acts valid. This was like the case of a 
person practising as an attorney without being duly 
admitted; he was liable to a penalty, but his acts were 
not void. The iocouvcpience that wquld foliqu^ from 
the construction of the get conteiayM for, on tbe part of 

the 
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The Maroats 
F ier Comp. 
against 
Hamkah. 


1 


the plaintiff, would be very great. Every person acting 
under the authority of such a magistrate would be guilty 
of an unlawful act, and resistance to him would be lawful. 
A constable might even, iii such a case, become liable 
to a charge of murder, 

CuTf adv* vtdt, 

Abbott C. J. now delivered the judgment of the Court. 
This was an action of trespass, brought for levying cer¬ 
tain poor-rates for the parish of Saint John the Baptist^ 
in the Isle of Thanet. There had been three rates, all 
regularly made and published. Two of the three had 
been duly allowed by two of the justices of the cinque 
ports. The third was allowed by the defendants, Han- 
nam and Dyson, acting as such justices: the warrants 
of distress had been issued by these defendants, and 
executed by the other two defendants, one of whom w-as 
an overseer of the poor, and the other a constable of 
the parish. Copies of the warrants had been de¬ 
manded, and notice of the action given. A case wa.s 
reserved at the trial of the cause, upon two questions : 
first, Whether the plaintiffs were liable to be rated for 
the relief of the poor; secondly, whether the acts of 
the defendant, Dyson, as a justice of the peace for the 
liberties of the cinque ports, in the matter in (juestion, 
were valid or not. The case w'as argued before us upon 
the first question at Serjeants* Inn Hall, and we then 
gave our opinion in the affirmative, viz. that the plain¬ 
tiffs were liable to be rated lor the relief of the poor. 

The second question was spoken to at the same time, 
and afterwards more fully argued here during the pre¬ 
sent term. It arises in this manner: By an act of the 
51st of his present majesty, c. 36., his majesty is author¬ 
ised to issue a commisaoib to be directed to certain per¬ 


sons 
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sons to be therein named, constituting them to be justices 
of the peace within and throughout the liberties of the 
cinque ports, and investing them with the same power 
and authority as belongs to any mayor, bailiff, or jurat, 
to exercise within the liberties of the town whereof he 
is mayor, bailiff, or jurat, “ And from and after,” 
(these are the words of the statute,) “ such commision 
or commisions shall have so issued, all persons and 
every person named in any such commission or com¬ 
missions, shall be and they and each of them is and are 
hereby declared to be justices and a justice of the 
peace within and throughout the liberties of the cinque 
ports, and invested with the same power and authority 
within and throughout the same,” as belongs to any 
mayor, bailiff, or jurat within his port or town. By 
the third section of this act it is provided and enacted, 
“ That no person or persons to be named in such com¬ 
mission shall be thereby, or by this act, authorized to 
act as a justice of the peace, unless he shall have such 
qualification as will authorize him to act for a county, 
and unless he shall have taken and subscribed the 
oaths, and delivered in at some general sessions to 
be holden in some one of the cinque ports, the certi¬ 
ficate respectively required to be taken and subscribed 
and delivered in by jiersons qualifying themselves to act 
for counties.” The defendant, jyyson^ had taken the 
oaths under a writ of dedimus potestatem, but he had 
omitted to deliver a certificate, or take any oath at 
any general sessions in any one of the cihque ports; 
and upon this omission the objection to the validity of 
his acts as a justice was grounded. 

We are of opinion, that, notwithstanding this omis¬ 
sion* his acts as a justice, in the matters in question, were 

valid. 
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ralid. An objection df the sdme nature may 
to arise in sdhie cases of persons acting as justices for 
counties at large | and this gives U general Importance 
to the question. By the stati IB G, 2, Ci 90., k is 
ciiactcd, “ That nd person shall be capable of being a 
justice, or acting as such for any county, without 
tlie qualification by estate therein mentioned, and who 
shall not take, at some general or quarter sessions, the 
oath therein prescribetl/’ And by the second section, 
“ Any person who shall act as a justice without having 
taken the oath, or without being qualified, shall for¬ 
feit lOOtJi” It is obvious that if the act of the justice, 
issuing a Warrant, be invalid on the ground of such an 
objection as tlie present, all persons who act in the ex¬ 
ecution of the warrant will act without any authority: 
a constable who arrests, and a gaoler who receives a felon, 
will each be a trespasser; resistance to them will be law¬ 
ful ; every thing done by either of them will be unlaw’ful ; 
and a constable, or persons aiding him, may, in some 
possible instance, become amenable even to a charge 
of murder, for acting under an autliority, which they 
reasonably considered themselves bound to obey, and 
of the invalidity whereof they are wholly ignorant. Ah 
exposition of these statutes, pregnant with so much in¬ 
convenience, ought not to be made, if they will admit 
of any other reasonable construction. “ Acts of parlia¬ 
ment,” says Lord Co/ccy “ are to be so construed, as no 
man that is innocent, or free from injury or wrong, be 
by a literal construction punished or endamaged.” We 
think these acts do most reasonably admit of another 
construction. We think the restraining clauses are 
only prohibitory upon the justice. By the particular 
act upon which this question has arisen, Mr. Dyson, 

having 
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hAting beett tiattied in the feOmhiissioni k de(ilai‘ed to 
bft a justice, aud invested with power and authbrity as 
such. The proper effect, therefore, it seems to uS, 
of the third section, is only to make it unlawful in him 
to act as such; but not tb makb his acts ihvalidi Many 
persons, acting as justices of the peace in virtue Of 
Offices in corporations^ have been ousted of theif offices 
from some defect in their election or appointment; arid 
although all acts, properly corporate and official, done 
by such personsj are void, yet acts done by thehi as 
justices, or in a judicial character, have in no instance 
been thought invalid. This distinction is well known. 
The interest of the public at large requires that the 
acts done should be sustained: sufficient effect is given 
to the statutes by considering them as penal upon the 
pA'i^y acting. No pecuniary penalty^ indeed, is im- 
poSc?d by the stat, 51 G. 3.; but a justice acting chrt- 
trary to its prohibitory clause will subject himself^ if riot 
to the penalty of the 18 G. 2^ yet certainly to a prose¬ 
cution by indictment. For these reasons wc think there 
must be a judgment of nonsuit. 


Cooi'Eu against Nias. 

RULE nisi hud been obtained, calling upon the 
defendant to shew cause why the judgment of non¬ 
pros, and the subsetjuent proceedings thereon, shorild 
not be set aside for irregularity. The defendant was 
held to bail on a bill of Middlesex, returnable on the 
6th Nmxmheri 1818; he surrendered on the 7th No- 
‘v&mher, and afterwards, on the 1 Uh November, justified 
bail. There being nd further proceedings dn tlie port 

of 
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1S19. of the plaintiff, the defendant signed judgment of non¬ 
pros on the 6th Nffoemberf 1819, for want of a declar- 

,Coots* , 

agaimt atioD. And now 

Nia«, 

Wolford shewed cause, and contended that the de¬ 
fendant had twelve months to sign judgment of non¬ 
pros, within twelve months from the day of justifying 
bail; and he cited White v. White, (a) 

Abraham^ contr^ relied on Worley v. Iac (5), and 
Penny v. Harvey, (c) 

Per Curiam. The rule is, that if the plaintiff does not 
declare within a year after the return-day of the writ, 
he is out of court. The safest course is to reckon 
the twelve months from the return-day: the time 
given to put in and peifect bail is merely matter of 
indulgence. 

Rule Absolute, without Costs. 

(a) impey, r. 585. (4) 2 T. R. 112. («) 5 T.R. 125. 


2dth Carmack and Another agaimt Gundry and 

Others, 

****®*^' "^HIS was an action against the defendants, who 
were country bankers, upon ninety-eight pro¬ 
missory notes, for a guinea each. The declaration 
contained a count upon each note, and the money 
counts. The Couri^ after hearing Chitty for the plain¬ 
tiff, and Bayley for the defendant, ordered it to be 

re- 
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referred to the Master to strike out all the counts m 
the notes except the first, the defendant undertaking to 
permit all the other notes to be given in evidence i^n 
the account stated, and not to bring any writ of error. 
Tlie costs of those counts, and c# the applicadOAv vtere 
to be costs in the cause, (a) 


1819. 

Ca&ma0c 

against 

Gokbbt 


(a) See Lane r. Sfaitlt, M. 5G C. S. 5 Smitfi'x Reports, 119. 


Hunter against Campbell, M. P. 


RULE had been obtained in this case, calling 
upon the plaintiff to shew cause why the bond 
given in this case by the defendant, and two sureties, 
pursuant to 4 G. 3. c. S3., should not be delivered up to 
be cancelled. In Trinity vacation, 1818, the defend¬ 
ant was sued by original, on a bill of exchange, and 
gave the bond in question, with two sureties, con¬ 
ditioned for payment of the sum that might be re¬ 
covered with the costs of the action. He afterwards 
became bankrupt, and, on the 17th 1819, ob¬ 
tained his certificate. The cause was set down for 
trial at the sittings in L^ndm^ after Michaelmas term, 
1818, and being stayed by injunction, had been made 
a remanet from sittings to sittings ever since. And now 


A member of 
parliament had 
given a bond 
with two sure¬ 
ties, conditioned 
for the payment 
of the sum to 
be recovered in 
the action, pur¬ 
suant to 4 3. 

c. 33., and, be¬ 
fore trial, be¬ 
came bankrupt. 
Tlie Court re¬ 
fused to order 
the bond to be 
cancelled. 


Campbell shewed cause. As the sureties had no 
power to render, they are in the situation of bail in 
error, in whose behalf the Court will not interfere, 
although the principal has become bankrupt, and ob- 
VoL. III. T tained 
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tilincd his certificate. Smiihcoie v. Braiih'vcaite. (a) In 
the common case of bail to the action, where the re¬ 
cognizance is in the alternative, the hail are supposed 
to render their ])rincipa), who has become bankrupt, 
and obtained his certificate; and thus to perform the 
condition of the recojrnizance. 


Scarlett and TVihICf contra, insisted, that unless the 
plaintiff' undertook to impeach the certificate, the va¬ 
lidity of which might be tried on an i.sniie, the Court, 
to avoid circuitv, woidtl order the bond to be de- 
livered up to be cancelled. If llic certificate be good, 
it is a bar to the action, and the sureties cannot be 
liable. 


Per Curiam. A bond given under the 4 G. 3. c. 33. 
is analogous to bail in error. The sureties will be 
liable if the plaintiff recover; and it would be most 
improper to determine, in tliis summary manner, 
w'hether the action was barred by the certificate. 

Rule discharged. 


(a) 1 T.A. «S4. 



IN THE Sixtieth Year of GEORGE III. 


Bishop against Best. 

RULE nisi liad been obtained for setting aside 
the writ of inquiry and execution, in this case, 
for irregularity. It appeared, that about twelve years 
ago, the plaintiff had obtained a judgment against the 
defendant; and, in Easter term, 1818, had brought an 
action on that judgment. After judgment had been 
signed in this second action, a writ of error was 
allowed on the iirst judgment; after which the pro¬ 
ceedings sought to be set aside were had, and the 
damages were levied. 

Scarlett and JR. Pollock shewed cause, and contended 
that this writ of error was evidently for delay; and 
that it was too late to sue out a writ of error, 
after an action had been brought on the judgment. 

Mari-ijatt and Espinassc^ contra, relied on Beressell v. 
Black. (/7) I'here the defendant brought a u rit of 
error ; and the plaintiff brought another action on 
the judgment, and recovered. It was held, that he 
could not sue out execution on the second judgment 
till the writ of error was determined. 

Abbott C. J. In that case, the writ of error 
was allowed before the second action was brought, 
and the second action was intended to defeat the writ 

(a) 3 T. R. 643. 
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of error. Here the writ of error w-as intended to defeat 
the action on the judgment, and, being brought so many 
yeai'S after the judgment in the final action Was per¬ 
fected, was evidently for delay ; and in case the w^rit of 
error succeeds, the defendant will be entitled to have 
the money levied under the execution returned. The 
rule must, therefore, be dischargctl with costs. 


Rule dischargetl. 


END OF MICHAELMAS 'rtmiU. 
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ARGUED AND DETERMINED I 85 f 0 . 

IM THE 

Court of KING’S BENCH, 

IM 

Hilary Term, 

Ill the Sixtieth Year of the Reign of George HI, 
and First of George IV. 


Sargent against Morris, ( a ) Monday , 

January 24th. 

^DECLARATION stated, that the Defendant was the By a bill of 
owner of a vessel lying in the river Guadalquiver, i^**”wastode-* 
and bound to London; and that the plaintifl*, at the thejjooda 

* ^ for tile consign- 

special instance and request of the defendant, caused to 

name, to the 

be shipped on board the vessel certain goods, to be consignee. At 
taken care of, and safely and securely conveyed by the ment?The^con^ 
defendant within the vessel, under the deck thereof, to pr^peMy*^”thc 
London^ and there to be safely delivered, dry and well 
conditioned, for the plaintiff; and in consideration againstAe.ship- 

* owners for dam¬ 

age done to th« 

goods, must be brought in the name of the consignor; and that, although the consignee bad 
Insured tlic goods and advanced the premiums of insurance before the arrival of the ship. 


'a) The Judges of this Court sat at Sri'Jeanti' Inn on the 17th day of 
.lanunry, and succeeding days, when Uiis and several of the following 
coses were argued. 


IJ 
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thereof, and of a certain freight to be paid by plaintiff 
to defendant, he undertook to take care of and safely 
convey the said goods and merchandises, within the 
vessel, and under the deck thereof^ and deliver the 
same as aforesaid. Breach, that the ilcfeiidant placed 
and put the goods upon the deck of the vessel, and 
otherwise conductetl himself with great negligence, by 
reason whereof the goods were greatly damaged. 
Pica, non-assumpsit. At the trial before Abbott C. J., 
at the London sittings after last Triniiif term, it ap¬ 
peared that the goods were shipped by Jimp and Son 
of Scvillr, find that they were the parlies interested in 
the goods. By the bill of lading, the Captain 
acknowledged to have received on board the vessel, and 
under the deck thereof, of Don Pedro liayo and Son, 
the goods therein mentioned; and it then proceeded in 
the following words : “ I undertake to deliver the same 
to you, and in your name, according to custom and 
usage, to Mr. Sargent or his assign.'^, paying freight,” S:c. 
The plaintiff, on receiving advice of the shipment, 
effected an insurance on account of Barjo^ and advanced 
the premiums. It was objected, that the action ought 
to have been brought by Bayo and Son, and not by 
the present plaintiff. The Lord Chief Justice directed 
the jury to find a verdict for the plaintiff, with liberty to 
the defendant to move to enter a nonsuit. A rule nisi 
having been obtained accordingly, 


Scarlett and F. PoUock now shewed cause. The plain¬ 
tiff, in this case, had a qualified property in the goods, 
and that is sufficient to entitle him to maintain this ac¬ 
tion; for he had paid freight and premiums of insurance. 
To that extent, therefore, he clearly had a lien, and 

might 



IN THE 60TM of Gio. III. AND IST OP Geo. IV. 

might maintain trover. There is, in substance, nothing 
in this bill of lading differing from any other: it is 
only an expansion of the real contract, in all cases; for 
the carrier always delivers to the consignee, for and on 
behalf of the consignor. In Waring v. Cox (a), the 
plaintiff was not named in the bill of lading, but was 
an indorsee without any consideration; here, he is 
named in the bill of lading, and at the time of 
arrival, clearly had a lien on the goods. For before 
cither they were shipped, or the bill of lading w'as 
made out, he had been directed to insure, and had 
come under an engagement or duty so to do. He, 
therefore, had the paramount property in the goods; 
for in all cases of general property and special pro¬ 
perty, the person having a special property is entitled 
to precedence. The contract of every carrier or ship¬ 
owner is doubtful, and is made either with the consignor 
or the consignee, according to each particular case; 
but, genei'ally, it is to be intended that the contract is 
made with the consignee. If, however, the consignee 
be merely the agent of the consignor, or a mere trustee, 
then, indeed, the contract is made with the consignor. 
Here, the consignee w'as a trustee, having an interest, 
and that interest or right paramount to the right of 
the consignor. Much prejudice and loss may arise to 
British merchants here, if it be held that they are not, 
under these circumstances, entitled to sue. 


279 

1820. 

Sahoekt 

against 

Mosris. 


Abboit C. J. It does not appear to me, that out* 
decision against the present plaintiff is likely to work 
any prejudice to the interests of commerce, Tliis is an 


(a) 1 Catn^h, 

U 2 


action 
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action on a epecial contract, founded on a bill of lading, 
on the face of which it does not distinctly appear 
whether the contract made by Ba^o and Son was made 
on their own behalf, or as the agents of Sargent, who is 
named in the bill of lading as the person to whom the 
delivery is to be made. That fact is, however, after¬ 
wards ascertained by other circumstances; for it appears 
by tlie plaintiff’s answer to a bill in Chancery, that the 
shipment was made on account of Bai/o and Son, at their 
risk and for their benefit, and not on the risk or for the 
benefit of the present plaintiifi It is true, if the goods 
had been delivered to him, that he would have had a 
lien to the extent of any advances he had made for 
freight or insurance on account of his principal; and, 
if there had been any deviation so as to discharge the 
underwriters, and the goods had never arrived, he would 
have been entitled to recover against Baijo for such 
advances. A transfer of the property is, however, 
very different from a transfer of the contract. It ap¬ 
pears to me, that this action, at the suit of the present 
plaintiff is not maintainable. 


Bayley J. This is an action on a special contract; 
and the declaration states, that the plaintiff’ caused to 
be shipped on board the defendant’s vessel, certain 
goods, to be carried and delivered to the plaintiff, and 
that he undertook and promised the plaintiff' accord- 
ingly. The declaration therefore describes the plain¬ 
tiff as the original shipper, and the original contract as 
having been made with him. Now I take the rule to 
be this; if an agent acts for me and on my behalf, but 
in his own name, then, inasmuch as he is the person 

with 
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with whom the contract is made, it is no answer to an 
action in his name, to say, that he is merely an agent, 
unless you can also shew, that he is prohibited from 
carrying on that action by the person on whose behalf 
the contract was made. In such cases, however, you 
may bring your action, either in the name of the party 
by whom the contract was made, or of the party for 
whom the contract was made. In policies of insurance, 
it is a common practice to bring your action, either in 
the name of the agent or -principal. In this case, the 
contract appears, by the terms of the bill of lading, to 
have been made with the Spanish house. Then for 
whom was it made? why, upon the evidence in the 
cause, on account of the Spanish house. It is, however, 
urged, that inasmuch as Sargent had made certain ad¬ 
vances on their account, they were his goods at the 
time of the shipment. Now, in the first place, there is 
no evidence to shew, that, at the time of the shipment^ he 
had made any advance whatever. At that time, the 
right of action was vested in the party to whom the 
goods belonged. What was done subsequently does 
not aflcct this point. As to the advance, I take it to 
have been made in the ordinary way in which an agent 
makes an advance for his principal, in respect of which 
he would bo entitled to sue his principal, on whose 
credit the advance w'as made. If, indeed, the goods 
had reached his possession, he might have had a lien 
till he had been repaid; but no lien can take place till 
the goods come into his possession. Tlie prospect of a 
lien made in respect of advances subsequent to the 
shipment, never can satisfy the allegation of the plmn- 
tiff, that he had caused the goods to be shipped, and 
that the defendants contracted with hira to deliver; the 

U 3 con- 
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contract, in facti was not with him, but with 
For tlicsc reasons, it seems to me, that the contract is 
not made out in evidence, and that the action cannot 
be supported. 


Best J. (a) I am of the same opinion. In the 
case of Evans v. Marlett {h\ this distinction is taken. 
If goods by bill of hading are consigned to A., A. is 
the owner, and must bring the action against tlu* 
master of the ship if they are lost; but if the bill be 
special to deliver to A. for ihe use of JO., 7i. ought to 
bring the action. That case is })rccisely in point. 1 
think that the action here must bo brought in the name 
of Bayo, the contracting party. It would be a very 
different case, if this had been an action o(’ trover 
against a person who had prevented the plainlifi' from 
having his lien. It is impossible to say that he is one 
of the original contracting parties in this case, wliich 
he must be, in order to entitle him to bring this 
action. 

Rule absolute for entering a nonsuit. 


Marryat and. Camphrll were to ha\ e argued in support 
of the rule. 


{«) llolrmfdi. absent itt the Old JBudty- 
[')) ] Ld. li(ii/m. 
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Thompson against Lacy. 

^JpROVEIl for goods. Plea, not guilty. At the trial 
before Abbott C. J., at the London sittings after 
last Trinity term, it appeared the defendant kept a 
house of public enterlaiuinent, called The Globe Tavern 
and Goffer I louse ^ in Fore Street, Moorgate, where he 
ju'oviilcd lodging and enterlaiuinent for travellers and 
others. No stage coaches or waggons stopped there, 
nor were there any stables belonging to the house. The 
plaintiff, in December, 1S18, having lived before that 
time in furnished lodgings in London, went to the de¬ 
fendant's house and engaged a bed; he continued to 
reside there for several months, and then left the place. 
The defendant, in his bill, charged for eiglity-threc 
nights’ lod;>in;;; and claimed to detain the jioods men- 
tioned in the declaration, on account of money due to 
him for lodging and entertainment provided for the 
pluintilf. Upon these facts, the Lord Chief Justice 
was of ojHuion, that the defendant had a lien upon the 
goods, and the jilaiutiff was nonsuited, with liberty to 
move to enter a verdict for nominal damages tlic plain¬ 
tiff undert.iking, in that case, to rc-dcliver the goods. 
A rule nisi having accordingly been obtained in the last 
term for that purpose, 

Marrynt and E. Laiirs now* shewed cause. The de¬ 
fendant is substantially an inn-keeper. It is not neces¬ 
sary that every inn should have stables, for there are 
many country inns frequented by the lower classes, 
where there are no stables, and the circumstance of the 

U 4 defend- 
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1820. defendant's house being in London^ which is more fre- 

Thompboh q'Jcntly the termination of a journey, makes no diifer- 

against ence, for it is as important for the traveller to be 

Lact, 

furnished with accommodation at the end of his jour¬ 
ney, as in his progress. A guest would have the same 
right to claim entertainment at the defendant’s house, 
as at any country inn, and in Parkhunt v. Foster («), 
an inn is said to be a place where all persons have a 
right to claim to be entertained as guests, 

Gvrney and F. Polloclc^ contra, in support of the rule 
contended, that the defendant did not keep an inn, and 
even if he did, that the plaintiff was not, with respect 
to his residence at his inn, w'ithin the rule of the com¬ 
mon law, inasmuch as he had previously been conti¬ 
nually resident in London. In Cah/e'^ case it is laid 
down, that common inns are instituted for passengers 
and wayfaring men ; for the Latin word for an inn is di~ 
versorium, because he who lodges there is, quasi diver- 
tens se a via. And therefore if a neighbour who is no 
traveller, at the request of the innholder, lodges there 
aa a friend, and his goods be stolen, &c. he shall not 
have an action. The defendant’s coffee-house is not 
intended for wayfaring men, and, even if it were, the 
plaintiff, an inha!}itant of Ijondon^ frequenting it, and 
even sleeping there, is not a wayfaring man within the 
rule. Besides an inn ought to have the means of enter¬ 
tainment for the horses of travellers, and here there 
were no stables ; and in London^ houses frequented by 
stage coaches and waggons are alone termed inns, 

(b) 1 Salk, 587, (b) 8 Cttke, 683. 


Abbott 
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Abbott C. J. The defendant in this case keeps a 1820. 

house, where he furnishes beds and provisions to persons „ ' ' 

Trompsoh 

in certain stations of life, who may think fit to apply against 
for them. I do not know that an innkeeper can do 
more; for he does not absolutely engage to receive 
every person who comes to his house, but only such as 
are capable of paying a compensation suitable to the 
accommodation provided. Now it appears to me, that 
the defendant cannot be distinguished from a person 
who keeps an inn in the country, in the way of tra¬ 
vellers. We should otherwise be obliged to say, that a 
person who arrives at a house of public entertainment 
ill a post-chaise, and desires to have his supper and bed, 
meaning to go away on the following morning, would 
be a traveller, and that the landlord who gave him the 
accommodation required, would be an innkeeper: and 
yet that if such a guest then removed to the defendant’s 
house, the latter, although he should give him the same 
accommodation, would not be an innkeeper. Such a 
distinction would lead to a very nice enquiry in each par¬ 
ticular case. It seems to me, therefore that it would be 
better, both for ihe persons who keep such houses and for 
those who frequent them, that we should consider this 
house as falling within the rule of law applicable to inns. 

By go deciding, the guest will have the protection of 
the law for the security of his goods, if they are lost 
or stolen, and the person who keeps the house will 
also have the benefit of the law'-, which allows him to 
retain the goods of his guest to insure the paynjcnt of 
his demand. I am now speaking of a case where the 
party was in the habit of sleeping in the house. As I 
cannot, therefore, distinguish a house like that of the 

defendant, who furnishes every accommodation to all 

persons 
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persons for a night or longer, from a country inn, I 
think that the nonsuit was right, and that this rule 
must be discharged. 

Bayley J. I am of opinion that this is substantially 
an inn. In order to learn its character, wo must look 
to the use to which it is applied, and not merely to the 
name by which it is designated. Now this house was 
used for the purpose of giving accoiniiiodation to tra¬ 
vellers, who, in London, reside cither in lodgings or 
inns. The defendant did not merely furnish tea and 
coffee as the keeper of a coffee-house docs, nor a 
table as the keeper of a tavern does; but lie provided 
lodgings, and that in the way they arc provided at 
inns : for the charge w'as at so much per night. In the 
Six Carpenters' case {a), a tavern is so far considered as 
an inn, that all persons are said to have a right to enter it. 
And I take the true definition of an inn to be, a house 
w'here the traveller is furnhhed with every thing which 
he has occasion for whilst upon his way. It has been 
said, however, that in Jjindon the character of inn be¬ 
longs only to those houses of public entertainment 
frequented by waggons and stage coaciics. Now if 
the liability of a party as innkeeper depended on such 
a circumstance, it would follow that a person coming 
to such a house as this from the country in his own pri¬ 
vate carriage, or in a post-chaise, could not be entitled 
to consider the owner as responsible for the safety of his 
goods. It has also been urged, that to constitute an 
inn there should be stables annexed to it: if that were 
so, many inferior houses of entertainment in the coun¬ 


try, 


(n) 8 C<d(Ct 290. 
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try, frequented by foot travellers, would not come 
within the description ; and the poorer travellers would 
not have the protection which the law gives to a guest 
against an innkeeper. I think, therefore, that in point 
of law this is an inn, and that the defendant is under the 
obligations to which innkeepers arc liable, viz. that he is 
bound to receive all persons who are capable of paying 
a rciusonable compensation for the accommodation pro¬ 
vided, and that he is liable for their goods, if lost or 
stolen; and, on the other hand, that he has a lien on 
the goods of his guests for the payment of his bill, 
'riiis rule iiiusl, therefore, be discharged. 

Bkst J. 1 am of opinion that the defendant’s house, 
under the circumstances of this case, is to bo consi¬ 
dered as an inn. Tlie consequence of which is, that 
he has a lien on the goods of his guests; and, on the 
other hand, that he is responsible to them for property 
left in liis care. An inn is a house, the owmer of 
which holds out that he will receive all travellers and 
sojourners who are willing to pay a price adequate to 
the sort of accommodation provided, and wdio come in a 
situation in which they are lit to be received. In this 
case, the defendant does not cJiargc as a mere lodging- 
house keeper, by the w'cek or month, but for the num¬ 
ber of nights. A lodging-house keeper, on the other 
hand, makes a contract with every man that comes; 
wliereas an innkeeper is bound, without making any 
special contract, to provide lodging and entertainment 
lor all, at a reasonable price. I think, therefore, this 
rule should be discharged. 

Rule discharged. 
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Where ji., 
under a con¬ 
tract to delirer 
spring a heat 
had delivered to 
winter 

wheat, and B., 
having again 
sold the same 
as spring wheat 
liad, in conse¬ 
quence, been 
compelled, after 
a suit in Scot¬ 
land which 
lasted many 
years, to pay 
damages to the 
vendee, and 
afterwards B. 
brought an ac¬ 
tion of assump¬ 
sit against A. 
for his breach 
of contract, al¬ 
leging as spe¬ 
cial damage, 
the damages so 
recovered; 

Held, tliat al¬ 
though such 
special damage 
had occurred 
within six years 
liefore the com¬ 
mencement of 
the action by B. 
against A., yet 
tliat the breach 
of contract, 
xrbich, m as- 
smnpsit, was 
the gist of the 
action, having 
occurred and 
become known 
to B. more than 
six years before 
that period, uL 
might properly 
plead Actio non { 


Battley and Another against Faulkner and 

Another, 

^^SSUMPSIT. The declaration stated, that in 
consideration that plaintiff would buy of defend¬ 
ants a certain quantity of spring wheat for seed; the 
defendants undertook, that the same should be spring 
wheat. Breach, that the wheat was not of that de¬ 
scription ; but, on the contrary, was, at the time ol' the 
sale, winter wheat. It then stated, as special damage, 
that the plaintiffs had sold the wheat to one Shepard as 
spring wheat, and that he had caused it to be sown as 
such wheat in the Spring of the year 1810, and that 
the wheat became and was unproductive, and would 
not ripen or bring crops to maturity in tliat year, 
whereby Shepard lost the use of his land. It then 
stated, that an action was brought by Shepard against 
the plaintiffs, in the Court of Session iu Sroffand, for 
the damage sustained by him, in consequence of the 
wheat not being spring wheat, and that he recovered 
damages and costs. Pica, first, general i&suc •, sccorullv, 
that the cause of action did not accrue within six years. 
At the trial before Abbott C. J., at the landon sittings 
after last Trinitp term, it appeared on the statement of 
plaintiff’s counsel, that in the early part of the 3'cai’ 
1810, the plaintiffs, who reside in Scotland, bought the 
wheat in question of the defendants, as spring wheat, 
and sold it as such to one Shepard, who having sown 
his land with it, and having discovered, in the autumn, 
tliat it was almost wholly unproductive, gave notice to 

wrevit infra sex annos. 
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the plaintiffs, that he considered them responsible to 
him for the loss of his crop from the lands where it was 
sown. The plaintiffs communicated this to the defend¬ 
ants ; and, after Shepard had commenced proceedings 
in the court against them, in June^ 1811, gave 

the defendants notice that he had done so, and was 
about to assess damages against them. Nothing more 
passed between the parties till the beginning of the 
year 1818, when the suit in Scotland heing then com¬ 
pleted, the plaintiffs paid Shepard his damages and 
costs, and commenced the present action against de¬ 
fendants, to recover such damages and costs as special 
damage, resulting from the breach of the warranty. 
The Chief Justice, on this statement, which was agreed 
to on both sides, asked if there was any promise to take 
the case out of the statute of limitations; and being an¬ 
swered in the negative, nonsuited the plaintiffs. In 
the last term, Scarlett obtained a rule to shew cause 
why the nonsuit should not be set aside, and a new 
trial had; and now 
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Manyat and F. Pollock shewed cause. By the 
21 Jac. 1. f. 16. s. ,‘l., all actions upon the case, other 
than for slander, shall bo commenced and sued within 
six years next after the cause of such action or suit, 
and not after. The fjuestion, therefore, is, when did 
the cause of action accrue. Now in assumpsit, the 
breach of contract is the gist of the action. The cause 
of action, therefore, accrued absolutely at the time when 
the contract was broken, or at least when the breach of 
the contract became known to the plaintiff’. In Saunders 
V. Ediiwds [a], the distinction is taken, that where words 


(n) Siilt 


are 
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are actionable in themselves, the damages are recover¬ 
able from the time of speaking the words, and not from 
the lime of the loss sustained ; and, therefore, that not 
guilty within two years, is a good bar to the action; 
but where the w'ords are not actionable of themselves, 
but become so by reason of special damage, not guilty 
within two years is not a good plea; and this case is 
put, that if a woman bo called a w hore, and thereby, 
seven years after, loses her marriage, she shall have her 
action, and not guilty within two years is no answer; 
for it is the loss and not the speaking alone which is 
the cause of action. In Titter v. J'cal {a\ tlic plaintilT 
having, in a former action, recovered damages for a 
battery, afterwards, in consequence of the same batt(U'y, 
lost part of liis skull, and brought another action for 
that injury. It was held, however, that having once 
recovered for the battery, he could not afterwards bring 
another action for further injury, arising from the same 
battery ; that i«, therefore, an authority to shew, that 
subsequent damage creates no new' cause ol' aclion, 
and Vunsmutmi \. Conbie (b) is to llie same eflect. IJore 
the cause of action was created by tljc bi'each of tlie 
contract, and not by the damage which subsequently 
accrued I’rom it. In 'J7ic South Sea Compau^ v. 
Wi/mondsiU (c), Lord Chancellor iieltl, that al¬ 

though fraud would take the case out of the statute 
of limitations, yet it would be a good bar if the 
fraud were discovered more tlian six years before the 
bill filed. 


(a) 152 A/orf.54S. (6) An1e> 13. 

(c) S P. W. H3. 

Scarlett 
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Scarlett and Tindaly contra. In actions on the casO, 
the happening of the damage is the cause of action. 
Assumpsit is a species of action on the case, and is so 
considered by Lord C. Baron Comynsy in his Digest. 
There is no solid distinction between actions on the 
case founded upon a promise, or upon a wrong. The 
action on the case itself was introduced into the law by 
the statute TVesimmster the second (a) and at first was 
confined to cases of malfeazancc only. It was, how¬ 
ever, found so convenient a remedy, that an attempt 
was soon made to extend it to cases of non-performance 
of promises. Tlie first action of assumpsit was in the 
2 lien. A. It was an action against a carpenter, who 
had undertaken to build a house within a certain time, 
but had not done it, and the action was held not to be 
maintainable, although it was admitted, that if the work 
had been begun, and had afterwards been stopped 
through negligence, it might be otherwise, on the distinc¬ 
tion between inalfeazances, and cases of negligence. At 
its first introduction, not guilty was a good plea to an 
action of assumpsit. This being, therefore, substantially 
an action on the case, it is founded on the con- 
sc(jucntial damage. But secondly, this is substantially 
an action for the fraud, and the right of the plaintiff 
is not to be varied in consequence of his having declared 
in a>sumpsit, IVcall v. King (&), Roberts v. Read (r), 
is an authority to shew, that where an act of parliament 
directs an action to be brought within three months 
allcr the fact committed, it may be brought within 
three months from the time when the damage accrued, 
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- more than three months before the commencement of 

Battlkt , 
ogatiuf the action. 

Fauuekxr. 

Abbott C. J. It appears to me that the nonsuit in 
this case was right. The cause of action which the 
plaintiff has brought, arose out of the delivery to him 
of wheat of a different kind from that which the 
defendant had contracted to deliver. The wheat 
delivered was not only useless, but worse than useless, 
because it did not grow, and consequently the profit 
which might have arisen from the land on which it 
was so^vn was lost. Now, when did these matters 
occur? They occurred in 1810 and 1811, and un¬ 
doubtedly it was then that the cause of action accrued. 
The statute of limitations was intended for the relief 
and quiet of defendants, and to prevent persons from 
being harassed at a distant period of time after the com¬ 
mitting of the injury complained of. It seems to me, 
that this case falls within the very words of the statute, 
and that the cause of action existed more than six 
years before the action was brought. It is true that 
the particular damage sustained was not all known till 
a considerable time afterwards. It would be extremely 
dangerous to enquire in every particular case, the pre¬ 
cise period of time when the damage first came to the 
knowledge of the plaintiff, and in many instances it 
would deprive the party of the benefit which the legisla¬ 
ture intended to confer upon him. Tlic plaintiff in this 
case, might, as soon as he knew of the defective quality 
of the wheat, or at any time within the six years have 
sued out a writ, and have thus obtained an efficient re¬ 
medy against the defendant, it is by his own negli¬ 
gence 
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gence that he is deprived of his remedy, and he has no 
right to complain. 

Bayley J. The statute says that you shall bring youi* 
action within six years next after the cause of action and 
not after. This is an action for a breach of contract, 
and the cause of action arises at the time when the con¬ 
tract is broken. Since that time, certain damages have 
resulted from that breach of contract. The breach of 
the ct)iitract, however, is the gist of the action, and the 
special damage is stated merely as a measure of the 
damages resulting from that cause of action. If the 
})laiiitifl‘ had failed in proving the special damage in 
this case, it would not have been a ground of nonsuit. 
One of the objects of the statute of limitations was, that 
actions should be brought to trial at a period of time 
when the defendant could be prepared with his witnesses 
to meet the charge, which would not be the case if the 
action might be postponed to an indefinite period. 
Now sec what the consequences might be if the party 
was bound only to sue out his writ at the time when 
the measure of damages was ascertained, and not when 
the contract was broken. Suppose, for example, the 
present plaintiff had sold the wheat to Shepard, and he 
liad sold it again to y/., and A. to B., anil B. to C .; 
then suppose C. to wait for five years, and then to 
bring uu action against B, and recover, and that at tlie 
end of five years more B. should bring an action against 
A, and that A., at the end of another five years 
brought an action against Shepard, and that Shepard 
took five years more before he brought his action 
against the present plaintiff Then, according to the 
argument, each party having acquired a new cause of 

VoL. III. X action, 
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action, the present plaintiff might, twenty-five years after 
the original transaction, bring an action against the 
present defendant. Now it is by putting an extreme 
case, that you often try the propriety of a rule. If the 
plaintiff’in this case had released tlic defendant from the 
breaches of conti'act, that release would have been a bar 
to the present action for tlic special damage subse¬ 
quently accruing; and this shews that the foundation of 
the action is the breach of contract. It was, therefore, 
from the period when the contract was broken, that 
the cause of action accrued; and as that happened more 
than six years before the commencement oi’the j)resent 
action, I think the nonsuit was right. 

Holroyd J. In this case, the breach of the contract 
is the very gist of the action ; and the reason why 
special damage is stated, is because mere collateral 
damage must be stated in the declaration, in order 
to entitle the plaintiff’ to give it in cvid('nco, le^t 
otherwise the defendant might be taken by surprise. It 
is true, that assumpsit is a species of action on the 
case; but it differs materially from an ■ action on 
the case founded on a wroni;. In the latter form of 
action the plea is not guilty; in the other, it is non-as¬ 
sumpsit. Assumpsit will lie against executors ; but 
case docs not; nor can assumpsit be joined with 
counts founded upon a tort. It docs not, therefore, 
follow, that because assumpsit is an action on the case, 
and that special damage is stated, that the breach of 
contract is not the gist of the action. It is said, how¬ 
ever, that although the action might be maintained 
upon the breach of promise, yet that the damage subse¬ 
quently sustained, forms a substantix^e ground of action : 
but it cannot be so considered in this form of action. 

Accord^ 
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According to that argument, the action ought to have 
been brought for the tort. Supposing, however, that 
the pleadings had been differently framed, I do not 
know that the party would be benefited, for it seems to 
me, in this case, that the damage has originated sub¬ 
stantially out of a breach of contract, and, therefore, the 
plaintiff could not liavc gained any advantage by chang¬ 
ing the form of remedy. It is sufficient, however, to 
say, that this action is particularly founded on the 
breach of contract, and that being so, the nonsuit was 
right. 
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Best J. It appears to me that the terms of the sta¬ 
tute are extremely clear and unambiguous. It says, that 
the action must be brought within six years after the 
cause of action, and not after. The only question, 
therefore, is, when the cause of action accrued; for the 
statute then attached. 1 think that the cause of action 
accrued the inomcnt the defendant failed to perform 
that which he agreed to do. Now he contracted to sell 
wheat of a particular quality, and the wheat is, in 
llict, of a diflerent (juality. The cause of action ^vns 
therefore complete, and the statute began to operate 
from the time of the delivery of the wheat. It 
is said, however, that the plaintifii might have adopted 
a diflerent form of action, and proceeded for the fraud. 
If, however, the action had been founded on fraud, it 
seems to me that the fraud was complete when the 
wheat w’as forwarded to Scotland. In this case the 
plaintiff might have issued his writ for. the purpose of 
keeping the action alive. The object of the statute of 
limitations was to prevent persons from being charged 
with claims, who, in consequence of the lapse of time, 

X 2 might 
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might have no means of proving a discharge. If a party 
is served with a writ, he knows it is necessary to preserve 
the evidence; and therefore he is on his guard. If, how¬ 
ever, there be no legal proceedings against him, he ima¬ 
gines that there is no cause of complaint. If a long period 
of time elapse, his witnesses may die, and he may be 
unable to give an answer to the claim. It seems to me 
much better that parties should be put to bring their 
action as soon as they can ,• and, upon the whole, I 
thiuk that this nonsuit was right. 

Rule discharged. 


Brewster agahist Sewell. 


Wliere a loss 
had been settled 
upon a policy 
of insurance 
against fire, in 
the year 1813, 
and upon a trial 
ill 1819, tlie 
plaintiff, in an 
action for libel, 
charging him 
trith having 
made fraudu¬ 
lent claims upon 
the insurance 
company, with 


^^CTION for a libel, declaration stutetl, lluit the 
plaintiff had cHected a policy of insurance against 
fire, with the Essex Insurance Society, upon which a 
loss happened, and then set forth the libel, which 
charged the plaintiff with fraud, in certain claims made 
by him in respect of sucli loss by fire. Pleas not guilty, 
and a justification. At the trial before Crarnne Baron, 
the plaintiff not being able to ju oduce the original po- 
licy, gave the following evidence, with a \iew to entitle 


respect to such secondary evidence of its contents. An 

loss, called their “ 


agent, wlio 
stated that tiic 
policy was re¬ 
turned to him 
after the fire, 
and that he had 
it in possession 
then, and after- 


agent of tlie company stated, that in Ifil'i, there was a 
fire in the plaintiff’s premises, and t!:at on the day fol¬ 
lowing the fire, the policy was placed in his hands; that 
he had it in his possession at the time of the loss, and 


ward, when the plaintiff made a larger insurance with the company; that upon the Jos-, 
having been settled, the old policy became an useless paper; that he did not know what 
bad become of it, but he believed he had returned it to the plaintiff, 'i'he clerk to the plain, 
tiff’s attorney then proved, that within a few days of the trial, he went to plaintiff’s house 
to search for tlie policy, when the plaintifl'showed every drawer where he ustiall)' kept his 
papers; that he examined such drawers, and every other place where he tliought it likely 
to find such a paper, without finding it: Ifcld, that tin's was sufficient to entitle the plain- 
tiff to give secondary evidence of the contents of the policy. 


also 
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also aFtcrwai'cls, when the plaintiff* came to make an¬ 
other larger insurance, and that upon that insurance 
being made, in witness’s opinion the original policy be¬ 
came a useless paper, and that he did not know what 
became of it afterwards. He had searched for it, 
but couhl not find it. He rather thought he must 
have returned it to the plaintiffj but he was not certain. 
The clerk to the j^laintifif’s attorney was then called, 
who stated, that on a few days before the trial, he went 
to the jdaintiff’s house for the purpose of searching for 
the policy in question ; that the plaintiff’ himself shewed 
him the drawers w'liere his papers were, and that the 
witness minutely examined the drawers, and could not 
find the jmlicy; they opened every drawer in the place, 
and went into an old lumber room at the top of the 
house, exatnined some j>iles of papers there, and 
searched the iron chest; they did not, however, search 
the oul-houscs, barns, hay-loft, or granary. Gan'ow 
Baron was (d' cqunion, at the trial, that this was not 
sufficient evidence of the destruction of the policy, so 
as to lot in secondary evidence, and he nonsuited the 
plaintiff’. A rule nisi having been obtained in Michael- 
7>?a.s term last, to set aside this nonsuit, 

Manijall and Jessopp now shewed cause. There was 
jio evidence in this case to shew that the policy had 
been destroyed. The inference from the evidence rather 
was, tliat the policy tvas returned to the plaintiff) and, 
therefore, that he still liad the power to produce it. To 
say that the evidence given at the trial is sufficient to 
let in secondary evidence, would be to make the plain¬ 
tiff'his own witness in his own cause, and that without 
subjecting him to the obligation of an oath or to cross- 
examination ; and aiiy plaintiff who discovered that a 
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written instrument declared upon, varied from his de¬ 
claration, might, to avoid a nonsuit, cause a recent ex¬ 
amination of certain papers under his own direction, not 
to find, but to avoid finding the thing required. This 
is not like the case of an examination for title deeds, in 
the known depository of such instruments, the muni¬ 
ment room of men of landed property; nor like the 
case of a confidential solicitor, agent, or clerk, or mem¬ 
ber of a family, who pledges himself for the knowledge 
of the place, where his principal, in the course of trans¬ 
acting his concerns, \vas in the habit of <Iepositing in¬ 
struments or writings of the nature required, /^r.v v. 
Castldoii («), is an authority to shew, that such evidence 
would not be sufficient in case of an indenture of aji- 
prenticeship, to let in parol evidence of its contents. So 
also, in the case of an expired lease, it is necessary to 
shew that it is destroyed; and in llvx v. Johnwii {b\ 
where secondary evidence was admitted to prove the 
contents of the paper, it wa.^ shewn, tliat the paper w as 
not only useless, hut the witness believed it to be lost 
or destroyed ; and in Koisin^tun v. (c), similar 

evidence was given. Besiiles, in this case, the plaintiff 
ought, at all events, to have called the subscribing wit¬ 
ness to the policy. 


Giameyi Nolan^ and JValford, contra, were stopped 
by the Court. 

Abbott C. J. Ail evidence is to be considered with 
regard to the matter with respect to which it is jwo- 
diiccd. Now it appears to be a very different thing, 

(•) 6 r.JR. 236. (4) 7 Eatt, 66. (c) 8 £as(, 273. 

whether 
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whether the subject of inquiry be a useless paper, which 
may reasonably be supposed to be lost, or whether it 
be ail iniporlunl document which the party might have 
an interest in keeping, and for the non-production of 
u'hich no satisfactory reason is assigned. This is the case 
of a policy of insurance, by which a company undercook 
to indemnity the plaintiff against losses by fire. A fire 
took place and a loss was paid, Tliat having taken 
place, the original policy became mere waste paper. 
There was no reason to suppose, that the policy could, 
at any future time, be called for, to answer any reason¬ 
able purpose whatever. In that respect, such a docu¬ 
ment diilers most essentially from an indenture of ap- 
preiiticcsliip. The latter instrument may be useful, 
after the apprenticeship is expired, to entitle the party 
to the freedom of a corjiorarion, or to exercise a trade, 
or it may be evidence of his settlement; any of these 
reasons may iiulnce a ])erson to take care of such an 
instrument. JSo, also, tlicrc are reasons to induce a 
person to take care of an expired lease, for such an 
inslnnncnt may shew distinctly tlie terms upon which 
the estate was held. Tlicrc is no rational ground, 
however, upon which any person could expect that siicli 
an instrument as the present should have been wanted. 
This being a case, therefore, where the loss or destruc¬ 
tion of the paper may almost bo presumed, very slight 
evidence of its loss or destruction is sufficient. Now 
here the clerk of the insurance company leaves it ex¬ 
tremely doubtful on bis testimony, whether the paper 
which was last seen in his hands, had been retained 
by him or returned to the plaintiff. If it were retained 
by him, he has proved that he searched for, but could 
not find it. If it were not retained by him, it was pro- 
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bably delivered back to the plaintiff. Nobody supposed 
that it was wanted until the counsel suggested that it 
might be required at the trial. The clerk of the plain¬ 
tiff’s attorney then went to the plaintiff’s house, where 
the plaintiff himself shewed him all his drawers and 
places where a person might reasonably be supposed to 
keep his papers; the clerk examines them all, searches 
a pile of papers, opens the iron chest, and, in short, he 
looks not only in every place which the plaintiff pointed 
out, but in every place which he thought, on his view 
of the premises, was likely to contain a j)apcr of this 
description. Upon such evidence, applied to such a 
paper, it docs appear to me to be reasonable to presume 
that it was lost, and that the legal presumption is, that 
it is absolutely lost. If the case had not sto})ptd there; 
if the plaintiff had produced a coj>y, or had given 
parol evidence of its contents, it might then liave been 
time to inquire, whether there was a subscribing wit¬ 
ness. The party was stopped before any secondary 
evidence was given on the subject: it seems to me, 
therefore, that this rule should be made absolute. 


Bayley J. I am of the same opinion. Tliere is a 
great distinction between useful and useless papers. 
The presumption of law' is, that a man will keep all 
those papers which ar<; valuable to himself, and which 
may, with any degree of probability, be of any future 
use to him. The presumption on the contrary is, that 
a man will not keep those papers wdiich have entirely 
discharged their duty, and which are never likely to be 
required for any purpose whatever. Under the circum- 
Btances of this case, and considering the lapse of time 
V^hich has occurred, I should hav£ thought that much 

less 
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less evidence would have been sufficient to entitle the 
party to give the secondary evidence. The policy in 
question had discharged its duty in 1813, and a new 
policy was then granted. At that time the policy in 
question was removed from the plaintiff’s house, where 
lie kept his valuable papers. Now for what purpose 
should he afterwards replace it there. The presump¬ 
tion and the probability would be, that it could not be 
of any future use, and that it would merely be an in¬ 
cumbrance to the place in which it was put. I think 
tlial the presumption of law would be, that after a rea¬ 
sonable lapse of time, such a paper would have ceased 
to have an existence; because, in the exercise of or¬ 
dinary prudence, a man would not keep a document of 
that kind, but would dsstroy it. It seems to me, there¬ 
fore, iliat there is abundant ground in this case for 
letting in the secondary evidence. An indenture of 
appreniiceship is one of the muniments of the party, 
relating to certain rights belonging to him, which 
may be varied, according as he may prove that he had 
an indenture or not; and the probability would be, 
that as there is a reason why it should bo taken care 
of, it will not be destroyed. So, also as to expired 
leases, it is often of great importance to the lessor, to 
produce tliose instruments, to shew the terms of those 
leases, and other circumstances connected with the 
eslatc; they arc })arl cl*the landlord’s muniments. The 
lessee abo may, at some distance of lime, be called 
upon to account for tlic muniments of his farm. I am 
not aware of any case where a landlord has been pre¬ 
cluded from giving parol evidence of the contents of a 
lease, when he has shewn that he has had his muni¬ 
ments destroyed by accident, and had applied to the 
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lessee, to know if he had got any counterpart. I do 
not know that in such a case it must be sliewn, in order 
to give secondary evidence, that the lessee has scai'chcd 
in the place where he usually kept his muniments. I 
am, therefore, of opinion, that the rule for a new trial 
should bo made absolute. 


IIoLROYD J. I am also of opinion, in this case, that 
the secondary evidence ouglit to have been receivetl. It 
appears tliat the document had for some time become 
wholly useless. The contents of the paper, at least as 
far as particular terms of the policy were concerned, 
were perfectly immaterial. The only question was, 
whether it was a policy upon the property ol* a par¬ 
ticular individual. Now the reason why the law re¬ 
quires the original instrument to be produced, is this, 
that other evidence is not so satisfactory, where the 
original document is in the possession of the party, ainl 
where it is in his power to produce it or to get it pn/- 
duced, provided he gives notice. In either of these 
cases, if he docs not produce it, or ttikc the necesary 
steps to obtain its production, but resorts to other evi¬ 
dence, the fair presumption is, that the original docu¬ 
ment would not answer his purpose, and that it would 
differ from the secondary evidence which he gives with 
respect to the instrument itself. The law, in such a 
c.ase, requires the original itself to be produced. Al¬ 
though it be the general rule of law^, that the best evi¬ 
dence is to be produced, yet that rule is not to be taken 
literally, for, with respect to evidence of a person hold¬ 
ing an office, such as that of constable, it is not neces¬ 
sary to produce the actual appointment. It is sufficient 
tQ shew, that he is in the exercise of the office. So 

also. 
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also, in the case of rectors ami vicars sued for non- 1820. 
residence, it is sufficient to shew, that they have done 

•' Bkewstkk 

some of the acts which such persons are required to do. agafnu 

, . . Seweh, 

It seems to me, therefore, that this being a useless in¬ 
strument, where the particular terms of the instrument 
are immaterial, the party cannot be presumed to have 
any improper purpose in resorting to secondary evi¬ 
dence. Tlien, as to the search for the paper, I think, 
l()r the reasons stated by the Court, tiuit sufficiem was 
done to entitle the party to give secondary cviilence. 

Bust .1. I am of the same opinion. It is vciy diffi¬ 
cult to lay down any general rule as to the degree ()f 
diligence necessary to bo used in searching for an 
original (locument, to entitle the party to give second¬ 
ary evidence of its contents. 'Phat must depend, in a 
great measure, upon tho circnmstancos of each parti’- 
cular case. If a paper be of connidcrable value, or if 
there be reason to suspect that the party not producing 
it has a strong interest which would induce him to with¬ 
hold it, a very strict examination would properly be 
required; but if a paper be utterly useley.s, and the 
parly could not have any interest in kecjiing it back, a 
much less strict search would be necessary to let in 
parol evidence of its contents. It seems to me, however, 
in this case, that sufficiettt diligence was used. Here 
the plainllll’ brings an action for a libel, charging him 
with having defrauded the insurance office. The ma*- 
terial fact to be inquired into is, has he cheated the 
insurance office ? aiul in order to show that he has not, 
it is necessary, framed as the ploaiUngs are, to produce 
the policy. The plaintiff could have no possible in¬ 
terest in keeping it back, because one of the defendants 

being 
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being one of the committee of the society with whom 
the insurance was effected, he liad the means of knowing 
every thing about it, and of bringing forward a coj)y 
of the orisrinal. I think, therefore, that there was 
abundant proof of search to let in the secondary evi¬ 
dence; and therefore this rule must be made absolute. 

Rule absolute. 


Mondutf, 
Januury 24th. 


Ilott against Wilkks, 


A trespasser, 
having know¬ 
ledge that 
there are 
spring-guns 
in a wood, 
although he 
may be ignorant 
of the parti¬ 
cular spots 
where they are 
placed, cannot 
maintain an 
action for an 
injury received 
in consequence 
of his accident¬ 
ally treading on 
the latent wire 
communicating 
with the gun, 
and thereby 
letting it od'. 


1~^ ECLARATIQN stated that defendant was po.s- 
sessed of a wood called C/iristiall IVood^ in the 
county of Essex, over and along a certain part of 
which there was a right of way for all the king’s sub¬ 
jects on foot, in the day and at other times; and that 
defendant, before the committing of the grievances, 
had set a certiiin spring-gun, charged with gunjiowtlcr 
and leaden shot, in a certain part of said wood and 
premises, near those parts over which the right of w ay 
extended, with a certain wire conjnuuiicating with the 
lock and other ])arts of the said .spring-gun, by the 
treading on or touching of which wire, the .said gun 
could be let off and fired, with intent to lacerate. 


wound, and injure persons coming into that part of the 
wood where the gun was set and placed; and that the 
wire was laid across in the day time as well as the 
night time; and that it was the duty of the defendant 
not to have permitted the said gun to remain so loaded 
and charged, and with the said wire communicating 
with the lock and other parts thereof, without causing 
police to be given to persons passing along the said 

wood 
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wood in the day time, of the said gun being so situate 
and placed, and of the direction and place where the 
said wire so communicating with the lock and other 
parts thereof, was placed, in order to prevent per¬ 
sons through ignorance treading on or touching the 
wire so communicating with the lock, and thereby 
letting olf the gun and being injured by the discharge; 
that defendant wilfully, negligently, and with the 
iptent aforesaid, permitted the said gun to remain in a 
part t)f the wood, loaded, &c., with the wire communi¬ 
cating, &c., without giving notice to persons passing 
ak)ng the wood in the day time, of the direction or 
places in which the wire communicating with the lock 
was placed or laid, by means whereof plaintid', being in 
the said part of the wood in the day time, and not 
having any knou ledge, notice, or warning of the place 
or direction where the wire couimiinicating, &c., w'as 
laid or placed, trod upon and touched the wire com¬ 
municating with the lock, and by reason thereof the 
gun went off‘ and discharged several shot, and plaintiH' 
was thereby injured. The second and third counts did 
not differ substantially from the first. The fourth count 
charged, that defendant suffered the spring-guns to 
remain loaded in the wood, &c., without taking dur 
and proper means to prevent persons in the wood from 
being injured thereby, by reason w’hereof plaintiff'was 
injured. The fifth count stated, that the defendant 
knowingly, wrongfully, and imlawfiiUy, permitted a 
sjiriiig-gun, loaded, &c., to remain so loaded, &c., by 
means whereof plaintiff^ not knowing, and not being 
able to perceive where the wire was placed, in the day 
time unavoidably trod upon the wire, by which the 
gun W'as fired, &c. The sixth count charged the 
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defendant with having unlawfully placed the guns in 
the wood, without any st^fficknt ot' legal notice to his 
Majesty’s subjects ; and that plaintiff, being a liege 
subject, and not being able to perceive where the gun 
or spring-wire was, did, unknowingly, for want of 
sufficient legal notice, tread upon the wire, 8tc. The 
seventh count stated, that defendant, wrongfully and 
maliciously, placed in certain lands a spring-gurt, 
loaded, &c.; and that plaintiff, in walking and passing 
along the said land, unknowingly trod upon the 
wire, &c. Plea, not guilty. At the trial before 
Gaircfoo Baron, at the last Summer assizes for the 
county of Essex, the following facts were given in 
evidence: The defendant was the owner of Chrishall 
Wood, consisting of fifty or sixty acres; and by his 
order, nine or ten spring-guns were set there. 
Several boards were affixed, containing notice to the 
public that such instruments were so placed. There 
formerly had been a path on the outside of the wood, 
but it had not been used for some years. The plain¬ 
tiff, on the occasion in question, accompanied by 
another person, went out in the day time for the pur¬ 
pose of gathering nuts, and proposed to his companion 
to enter Chrishall Wood. The latter, however, refused, 
unless the plaintiff would go first; and he then told 
plaintiff that spring-guns were set there. They both, 
however, entered the wood, and the plaintiff’ received 
the injury which was the subject of the action, in con¬ 
sequence of treading on the wire communicating with 
the spring-gun. Upon these facts, the learned Judge, 
considering that this involved the same question which 
was under the consideration of the Court of Common 
pleas, in Dean v. Clayton, directed the jury to find a 
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IN THE eottt Of Geo. III. AND 1st Of Geo. IV. 


B01 


verdict for the plaintiff, and reserved to the defendant 
liberty to move to enter a nonsuit. The jury assessed 
the damages at 50l ,; and found, that at the time of 
the injury, there v^as not any footpath near the place 
in question; that the plaintiff was not in the exercise 
of any right of path, but was gathering nuts ; and that he 
had knowledge and notice that spring-guns were placed 
in tlie wood. And a rule nisi for entering a nonsuit 
having been obtained in last Michaelmas term, 

AdolphuSf D&wling, and Chitty, shew'cd cause. In 
this case, the defendant, if present, would not have 
been justified in shooting a mere trespasser: he could 
only use as much force as was necessary to prevent 
the trespass, or its continuance. If that be so, the 
maxim of law ap})lies here, that a man shall not do 
indirectly that which he cannot do directly. The cir¬ 
cumstance of the plaintiff’s having notice that the guns 
were fixed in this wood, can make no difference; for, 
if the defendant had himself stood at the entrance with 
a loaded gun, and given notice to a trespasser that he 
would shoot at him if he entered, such an act would 
not therefore be justifiable. If, indeed, the notice had 
pointed out the particular spot where the wire commu¬ 
nicating with the gun was placed, and the trespasser 
had gone to that spot where the danger was inevitable, 
and trod upon the wire, the firing off the gun would 
have been his own act, and not the act of the person 
who placed it there; but where a party enters upon a 
space of sixty acres, knowing only that some spring- 
guns are there placed, he does so with a well-grounded 
expectation that he may avoid a partial danger. The 
firing off the gun, in such a case, by tlie accidental 
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treading on a latent wire, cannot be considered aa his 
act. This forms a distinction between this case and 
that of a trespasser climbing a wall, on the top of which 
are fixed spikes or broken glass. There he knows that 
he must, in every part, meet with the instrument of mis¬ 
chief. In this case, it is possible that he may meet with 
it, but it is probable that he may not. The immediate 
cause of the mischief here is latent The case of a 
ferocious dog kept for the protection of property, is 
distinguishable on this ground, that the dog is capable 
of moving to any part of the premises, and therefore 
may be considered as present in every part; and there¬ 
fore, the danger, in that case, is inevitable. In ,/at/ v. 
Whi^eld, tried before Richards C.B., at the Warvoick 
Summer assizes, 1817, the plaintiff, a boy, having 
entered the defendant’s premises for the purpose of 
cutting a stick,, was shot by a spring-gun, for which 
injury he recovered 120/. damages, and no attempt was 
afterwards made to set aside that verdict. In Dean v. 
Clai/ton (a), the Court of Common Pleas were equally 
divided upon the general question. Upon that it is suf¬ 
ficient to say, that the law has assigned certain specific 
remedies for the protection of pioperty; and even if 
they were iusufilcicnt, it is not competent to an individual 
to have recourse to a contrivance, the effect of which 
may be to inflict wounds, or even death, upon a mere 
trespasser. 


Abbott C. J. Wc are not called upon in this case 
to decide the general question, whether a trespasser 
sustaining an injury from a latent engine of mis¬ 
chief, placed In a wood or in grounds where he had no 
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reason to apprehend personal danger, may or may not 
maintain an action. That question has been the sub¬ 
ject of much discussion in the Court of Conunon 
Pleas, and great difPerence of opinion has prevailed in 
the minds of the learned judges, whose attention was 
there called to it. Nor are we called upon to pro* 
nounce any opinion as to the inhumanity of the prac¬ 
tice, which in this case has been the cause of the injury 
sustained by the plainlifif. That practice has prevailed 
extensively and for a long period of time, and al¬ 
though undoubtedly I have formed an opinion as to its 
inhumanity, yet at the same time I cannot but admit 
that repeated and increasing acts of aggression to 
property may perhaps reasonably call for increased 
means of defence and protection. I believe that many 
persons who cause engines of this description to be 
placed in their grounds do not do so with the intention 
of injuring any one, but really believe that the no¬ 
tices they give of such engines being there, will pre¬ 
vent any injury from occurring, and that no person 
who sees the notice will be weak and foolish enough to 
expose himself to the perilous consequences likely 
to ensue from his trespass. In this case it is found 
by the jury that the plaintiff actually knew tliat spring- 
guns were set in this wood. Now, sitting in a 
court of law, we cannot say that an action may be 
maintained against the defendant for doing an act like 
the one in question, if it be not in itself unlawful. 
The jury have found tliat the plaintiff (before he en¬ 
tered the wood) knew that engines like that by which 
he suffered in consequence of his trespass were placed 
there; to him, therefore, they ceased to be latent en¬ 
gines of mischief ; and the degree of injury sustained 
VOL. III. Y cWMlOt 
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caiindl faty tlie cafefe ifi Jjrirtciple. Tlie Cdul't) therefbtfe, 
cannot hold that this action is maintainable, Unless thl^y 
are also prepared to say, that any trespasser who should 
hurt himself by coming in contact, in the dark, with 
spikes or broken gliuss Stuck dn a wall, which at that time 
would be invisible, could maintain an action agaitist the 
owners, in a case where it appeared that he had had a 
previous opportunity of observing in broad day-light that 
such means of mischief were placed updn the wall. But 
in that case 1 believe no lawyer will argue that an action 
could be maintained. 1 am not able to distinguish this 
case from that which I have put. Considering the 
present actibn merely on the ground of notice, ahd 
leaving untouched the general question as to the 
liability incurred by placing such engines as these where 
no notice is brought home to the party injured, I am 
of opinion that this action cannot be maintained. 


Bayley S. Nothing that falls from me shall 
have a tendency to encourage the practice, which, 
to a (Certain extent, has prevailed, of selling these en¬ 
gines for the protection of property', the consequence 
of which sometimes has been to cause great bodily 
injury to persons entirely ignotant of the existence 
of engines of this description. Such instruments 
may be undoubtedly placed without any intention of 
doing injury, and for the mere purpose of protecting 
property by means of terror; and it is extremely 
probable that the defendant in this case will feel 
as much regret as any man for the injury which 
the plainti£P has sustained, and that he will render to 
the party as much compensation as he ought, without 
compromising the question of lfiw>and without admitting 
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it as 0 matter of obligation tipoit him, that he is boizhdl 
to make a compensation for the injury through- 
medium of a suit at law. This it a case hi hrhick the 
plaintiff had notice that there ware ^ring-gent in the 
wood. The dedaration states, that the plaintiff had 
no notice of the places Or of the dkection in which the 
guns themselves were placed, or where the wires coal* 
municadng with the guns were placed; but it is not 
necessary to give notice to the public that guns are 
placed in such particular ^ots in such particular fields; 
for that would deprive the property of the intended 
protection. It is sufficient for a party generally to say 
“ There are spring*guns in this woodand if another 
then takes upon himself to go into the wood, knowing 
that he is in tlie hazard of meeting with the injury 
which the guns are calculated to produce, it seems to 
me that he does it at his own peril, and must take the 
consequences of his own act. The maxim of law, 
volenti non fit injuria, applies; for he voluntarily ex« 
poses himself to the mischief whidt has happened. 
He is told that if he goes into the wood he will nm a 
particular risk, for that in those grounds there are 
8pring<guns. Notwithstanding that caution, he says, 

I will go into the wood, and 1 will run the risk of all 
consequences.” Has he then any right, after he has 
been distinctly apprised of his danger, to bring an 
action against the owner of die soil for the consequences 
of his own imprudent and unlawful act ? I think 
not, for he had no right to enter the wood; and*, 
in BO doing, he became a trespasser and a wrong¬ 
doer. It has been said that these guns were wrongfully 
and unlawfully placed in the wood. Now let us enquire 
whether h: was unlawful or not; one of the testa of 
trying that tjuei^on ia jEhitt Doeif the IsW {iUnisBi A lUfUl 
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for the mere act of putting these instruments upon his 
own premises ? Is he indictable for it ? For that 
is the criterion by which we are to judge of the legjJity 
of this act. If it could be made out as an abstract 
position of law, that the defendant is liable to be 
indicted for setting spring-guns in his premises, 
then, perhaps, whether he puts up notices or not, he 
might not have any defence; for, notwithstand¬ 
ing the notices, he would be liable for the con¬ 
sequences of an unlawful act. But if it cannot be 
shown that it is an unlawful act to set these spring- 
guns, it seems to me that the defendant was at liberty 
to do it. At the same time he would be liable 
for a civil injuiy produced from want of caution on his 
part to guard against such an injury; for although 
it may be lawful to put these instruments on a man’s 
own ground, yet as they are calculated to produce 
great bodily injury to innocent persons (for many tres¬ 
passers are comparatively innocent) it is necessary to 
give as much notice to the public as you can, so as to 
put people on their gi iard against the danger. This 
declaration is found/^d ujwn the ground, that such is 
the law upon the su^bject; for the first count states, that 
the defendant set the guns there without giving notice 
of their place and direction. Then another count states, 
tliat the guns we.-re set there without giving proper 
notice where the wires which communicated with the 
guns were placed. Another count states, that they 
were placed without sufficient and proper notice to 
all his majesfy^s subj.ects. The declaration, therefore, 
assumes the law to be, not that the mere act of placing 
these guns in a man’s own gro und is illegal and punish¬ 
able by indictment, but that a joarty doing that act may 
be liable to an ac^on, provii ded he does not take 
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due and proper means, by giving notice, to prevent 
the injury which those engines are calculated to pro¬ 
duce. Where a man, however, is actually apprised 
before he enters that the guns are there, he cannot 
afterwards complain that there has not been a proper 
and sufficient notice given. The case of a man keep¬ 
ing on his own premises a furious dog, or bull, is to a 
certain degree analogous to this. Suppose such a per¬ 
son w’crc to give a notice tliat in his premises there 
is a furious bull, and that it is dangerous for any person 
to enter, and a wrong-doer, who had read this notice, 
enters, and the bull attacks him, it is clear that he could 
maintain no action for the consequences of his own act. 
So, also, if a trespasser enters into the yard of another, 
over the entrance to which notice is ^ven, that there 
is a furious dog loose, and that it is dangerous for any 
person to enter in without one of the servants or the 
owner. If the wrong-doer, having read that notice^ 
and knowing, therefore, that he is likely to be injured, 
in the absence of the owner enters the yard, and is 
worried by the dog, (which in such a case would be a 
mere engine without discretion,) it is clear that the 
party could not maintain any action for the injury 
sustained by the dog, because the answer would be^ aa 
in this case, that he could not have a remedy for an 
injury which he had voluntarily incurred. If, indeed, 
the master had been upon the spot at the time, and 
had seen the dog running towards the man, it would 
have been his duty to have done all m his power to pre¬ 
vent the animal from worrying him, and if he had not 
so done, the party injured might have had a right of 
action. I am, therefore, of opinion, on the ground of 
notice onlyi that this action is not maintainable. 
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Holrpyd 1 am of opinion that this action is not 
xniontiunable, on the ground tliat the plaintiff had no- 
jtice that the spring-guns were placed in the wo^ in 
question. 1 do not consider it necessary that he should 
have notice of the precise spot in which the spring- 
gups were placed. It is sufficient, in the present case, 
that he had notice generally that they were placed in 
ihe ground in question. The mere act of placing 
i^ring-guns in a man’s own ground is not of itself 
unlawful. It is not an indictable offence, nor will it 
subject a party to an aotion, unless some injurious 
ccmsequences result from it. If any such consequences 
result, it may perhaps form the subject of an action. 
WithcMit giving any decided opinion upon that point, 
but assuming, ffir the present, that that would be so, it 
seems to me dhat a party having express notice that the 
epring-guns were placed in a particular ground, and en¬ 
tering upcm that [dace as a trespasser, stands in a very 
diffcmit situation; for if the placing of the spring-guns 
be not itself an unlawful act, and only becomes so 
in respect of the consequences which result from it, the 
party who so enters, with full knowledge of the danger, 
is hhnself the cause of the mischief that ensues, and falls 
ivitbin the principle of law, volenti non fit injuria; for as 
he knew that the spring-guns were placed there, be can 
have no right of action for an injury which resulted 
from his own act alone. The only doubt which I have 
entertained during the course of the argument arises 
opt of that maxim of law, that a man cannot do 
that indirectly whicli he cannot do directly. I am now, 
however, satisfied, that that principle has no ap¬ 
plication to the present case, where the plaintiff had 
express notice that the spring-gnns were placed on the 
premises into which he wrongfully entered; for in that 
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c^e tbe act of firing oif the gun, whkh was the cause 
of the irgury, was his apt, anfi not the act of the person 
who placed the gun there. If, indeed, a party who 
had no notice, had gone into the grounds, although he 
would be a trespasser, the act of firing off the gun, by 
treading accidentally on the wires, would not, in con¬ 
sequence of those wires being latent^ be considered his 
own act; but he would be a mere instrument of pro¬ 
ducing that which resulted from a prior act done by an¬ 
other. If one person makes use of another, who is a 
mere instrument, to do any act, the thing done is the 
act, not of him who is merely the instrument, but of the 
person who uses him as such instrument. Thus, if a man 
induces a madman to infilct wounds upon the person 
of another from which death ensues, in point of law, 
that is not considered the act of the madman, but the 
act of the person inciting him. The madman is con¬ 
sidered a mere instrument, and tbe other person, 
though not present at the time of the act don^ is in¬ 
dictable for murder as a principal (although, generally 
speaking, to make a person a principal in murder he 
must be present at the time); the reason of which is, 
that the act done is considered as the act of the person 
who causes it, and he is considered as virtually present 
at the time of doing it, and the madman as a mere 
instrument in his hands. So it is in a case where one 
person secretly mixes poison with food, for the purpose 
of the poison being ignorantly taken in the food 
by another. Now, in the present case, in order 
to make the firing off of this gun the act of the person 
who placed it there, we must consider him os doing 
indirectly the same thing as if he had taken up the 
gun at the time and shot the plaintiff; and we must 
consider the latter as a mere instramentf ai^d not as an 
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actor; but, in my opinion, the plaintiffin tins case was not 
an instrument, but an actor. If he had seen the wires and 
trod on them with the intention of firing off the gun, 
it is clear that that would have been his own act. Here, 
he entered the wood with full notice that those engines 
were placed there, and with the knowledge, therefore, 
that the danger was unavoidable. So far as he was con¬ 
cerned, the cause of the mischief could not be considered 
as latent, and the act of letting off the gun, which was the 
consequence of his treading on the wire, must be con¬ 
sidered wholly as his act, and not the act of the person 
who placed the gun there. If, indeed, the defendant 
had been present, and had seen a trespasser enter, 
and had the means of preventing the injury, and had 
not done all in his power to prevent it, unquestionably 
it might have been considered as proceeding from his 
own act; but in the present case he was absent, and 
had not the means of averting the mischief; and, there¬ 
fore, the maxim of law, that a man cannot do that in¬ 
directly which he cannot do directly, is not applicable 
to the present case. Indeed, that maxim would equally 
apply to a case where a person kept a ferocious bull 
in his grounds, where other persons were used to re¬ 
sort. (a) In such a case, if there was no notice, and a 
trespasser was to enter and be gored, an action would 
lie for the injury; but if public notice were given, and 
it could be shewn that the trespaser knew that such 
a dangerous animal was there, and with that know¬ 
ledge was hardy enough to run the risk, it is perfectly 
clear that he could support no action. I am, there¬ 
fore, of opinion that this action is not maintainable, on 
the ground that the damage sustained has been pro¬ 
duced by the plaintiff’s own wilful act. 


(a) See Srock ▼. Copeland. I Esp, Ni. Pri. Bep, 204. 
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Best J. The act of the plaintifip could only occasion 
mere nominal damage to the wood of the defendant. 
The injury that the plaintiff’s trespass has brought 
upon himself is extremely severe. In such a case, one 
cannot, without pain, decide against the action. But 
we must not allow our feelings to induce us to lose 
sight of the principles which are essential to the rights 
of property. The prevention of intrusion upon pro¬ 
perty is one of these rights, and every proprietor is 
allowed to use the force that is absolutely necessary to 
vindicate it. If he uses more force than is absolutely 
necessary, he renders himself responsible for all the 
consequences of the excess. Thus, if a man comes on 
my land, 1 cannot lay hands on him to remove him, 
until I have desired him to go off. If he will not de¬ 
part on request, 1 cannot proceed immediately to beat 
him, but must endeavour to push him off. If he is too 
powerful for me, I cannot use a dangerous weapon, but 
must first call in aid other assistance. I am speaking of 
out-door property, and of cases in which no felony is to 
bo apprehended. It is evident, also, that this doctrine 
is only applicable to trespasses committed in the pre¬ 
sence of the owner of the property trespassed on. When 
the owner and his servants are absent at the time of tJie 
trespass, it can only be repelled by the terror of spring- 
guns, or other instruments of the same kind. There is, 
in such cases, no possibility of proportioning the resist¬ 
ing force to the obstinacy and violence of the tres¬ 
passer, as the owner of the close may and is required to 
do where he is present. There is no distinction be¬ 
tween the mode of defence of one species of out-door 
property and another (except in cases where the taking 
or breaking into the property amounts to felony.) If 
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the owner of woods cannot set spring-guns in his 
woods» the owner of an orchard} or of a held with 
potatoes or turnips, or any other crop usually the objeot 
of plunder, cannot set them in such held* How then are 
these kinds of property to be protected, at a distance 
from the residence of the owner, in the night, and in 
the absence of his servants ? It has been said, that the 
law has provided remedies for any injuries to such things 
by action. But die offender must be detected before he 
can be subjected to an action, and the expense of con¬ 
tinual watching for this purpose would often exceed 
the value of the property to be protected. If we look 
at the subject in this point of view, we may find, 
amongst poor tenants, who are prevented from paying 
their rents by the plunder of their crops, men who 
are more objects of our compassion, than the wanton 
trespasser, who brings on himself the injury which he 
suffers. If an owner of a close cannot set spring-guns, 
he cannot put glass bottles or spikes on the top of 
a wall, or even have a savage dog, to prevent 
persons from entering his yard. It has been said in 
argument, that you may see the glass bottles or 
spikes; and it is admitted, that if the exact spot 
where these guns are set, was pointed out to tlie tres¬ 
passer, he could not maintain any action for the injury 
he received from one of them. As to seeing the glass 
bottles or spikes, that must depend on the circumstance 
whether it be light or dark at the time of the trespass. 
But what difference does it make, whether the tres¬ 
passer be told the gun is set in such a spot, or that 
there are guns in different parts of such a field, if he 
has no f right to go on any part of that field ? It is 
absurd to say you may set the guns, provided you tell 
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the trespasser exactly where they are set, because 
then the setting them could answer no purpose. My 
Brother Bayley has illustrated this case, by the question 
which ho asked, namely, can you indict a man for 
putting spring-guns in his inclosed field? I think the 
question^ put by Lord C. J. Gibbst in the case in the 
Common Pleas, a still better illustration, viz, can you 
justify entering into inclosed lands, to take away guns 
so set ? If both these questions must be answered in the 
negative, it cannot bo unlawful to set spring'guns in an 
inclosed field, at a distance from any road* giving such 
notice that they arc set, as to render it, in the highest 
degree, probable, that all persons in the neighbour¬ 
hood must know that they are so set. Humanity re* 
(j[uircs that the fullest notice possible should be given, 
and the law of England will not sanction what is incon¬ 
sistent with humanity. It has been said, in argument, 
that it is a principle of law, that you cannot do, indi¬ 
rectly, what you are not permitted to do directly. This 
principle is not applicable to the case. You cannot 
shoot a man that comes on your land, because you may 
turn him oft' by means less hurtful to him; and, there¬ 
fore, if you saw him walking in your field, and were to 
invite him to proceed on his walk, knowing that he 
must tread on a wire, and so shoot himself with a 
spring-gun, you would be liable to all the consequences 
that would follow. The invitation to him to pursue his 
walk is doing, indirectly, what, by drawing the trigger 
of a gun with your own hand, is done directly. But 
the case is just the reverse; if, instead of inviting him 
to walk on your land, you tell him to keep ofij and 
warn him of what will follow If he does not. It is also 
said, that it is a maxim of law, that you must so use 
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your own property as not to injure another’s. This 
maxim I admit, but I deny its application to the case 
of a man who comes to trespass on my property. It 
applies only to cases where a man has only a transient 
property, such as in the air or, water, that passes over 
his land, and which he must not corrupt by nuisance; or 
where a man has a qualified property, as in land near 
another’s ancient windows, or in land over which an¬ 
other has a right of way. In the first case, he must 
do nothing on his land to stop the light of the windows, 
or in the second, to obstruct the way. This case has 
been argued, as if it appeared in it, that the guns were 
set to preserve game, but that is not so; they were set 
to prevent trespasses on the lands of the defendant. 
Without, however, saying in whom the property of game 
is vested, I say, that a man has a right to keep persons 
off his lands, in order to preserve the game. Much 
money is expended in .the protection of game, and it 
would be hard, if, in one night, when the keepers are 
absent, a gang of poachers might destroy what has 
been kept at so much cost. If you do not allow men of 
landed estates to preserve their game, you will not 
prevail on them to reside in the country. Their poor 
neighbours will thus lose their protection and kind 
offices; and the government, the support that it de¬ 
rives from an independent, enlightened, and unpaid 
magistracy. 

Rule absolute. 


Mairyait then stated, that the defendant waved all 
claim to costs. 
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Howe against Palmer. £!^^’24th 


T^ECLARATION stated that defendant bargained WherearendM 

I J ^ ^ verbally agreed, 

for and bought of the plaintiff, and that plaintiff at a public 

sold to defendant 12 bushels of winter tares at the the agent of 

price of M. per bushel, to be delivered by plaintiff to **pyrchase 

the defendant within a reasonable time, and to be paid twelve bushcla 

of tares (then 

for on delivery, and in consideration thereof, and that in vendor’s 

possession j 

})laintiff had promised to deliver same, defendant constituting 
promised to accept the same, &c. Breach, that de- q^nri^ty i 
fendant would not accept. Plea, general issue. At 
the trial before Garrffw B. at the last assizes for the session till call- 

cd for, and the 

county of Essex. It appeared that plaintiff, the grower agent, on his 

. -r, 1 I ' 4 return home, 

of the tares, resided at Perga in Essex, and that in Au‘ measured the 

gmt, ISIS, he sent his nephew, who managed his farm, Ldset*Xm^*’ 


to Romford market with a sample. The defendant there 

Ycrballv aerecd to bu v 12 bushels at 1 1 . per bushel, and to that this did not 
•' ® ' amount to an 

send to the plaintiff’s farm at Pergo to fetch them away, acceptance by. 
The sample was offered him, but he declined taking m the^ca^ 
it, saying that he had seen the tares on plaintiff’s pre- smion^f the^ 


raises, and that he had, no immediate use for them, and statute of 

’ ^ frauds, 

therefore requested that tlioy might remain there until 
he Wanted to sow* them, which was agreed to. The 


plaintiff’s nephew, on his return from Ronifm'd, mea¬ 
sured out the 12 bushels and set them apart in the 
plaintiff’s granary, and orders were given that they 
should be delivered to defendant when he should call for 


them. It was objected at the trial, that there being no 
note or memorandum in writing, this contract was void 
by the statute of frauds. The learned judge reserved 

the point, and the plaintiff had a verdict with liberty 

to 
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to the defendant to move to enter a nonsuit. A rule 
nisi having been obtained for that purpose in last 
Michaelmas term} 

Manyat and Wolford now shewed cause. There 
was a sufficient delivery to take this case out of the 
statute of frauds. By the express terms of the contract 
the tares vrere to remain in the possession of the seller 
till the buyer sent for them, and they were separated 
from the bulk and measured out immediately after the 
sale by the nephew of the plaintiff. Inasmuch as the 
plaintiff had seen the tares in bulk, and had bought only 
12 bushels, and directed that they should remain in the 
plaintiff’s possession till called for, he must be taken to 
have given an implied authority to the plaintiff’s 
nephew as his agent to measure out the quantity, 
and that act of measuring must be considered os an act 
done by the buyer : and consequently as an acceptance 
on his part. There was, therefore, a constructive de¬ 
livery, and the only delivery that could be made by the 
seller consistently with the terms of his contract. In 
Elmore v. Stone (a), the purchaser of a horse from a 
horse-dealer desired him to keep the horse at livery for 
him, and the horse-dealer removed the horse from his 
sale stable to another, and that w'as holden a sufficient 
delivery to take the case out of the statute, and Heath J. 
then stated that if goods ordered at a shop to be left till 
called for are weighed out or measured, that is a suf¬ 
ficient delivery. In Chaplin v. Rogei's (i), which was 
a sale of a stock of hay on the spot where the stock 

(a) I Taunk 459, {h) 1 SaHt lUii, 

Stood, 
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stood) there traii no actual delivery, but the fact of the 
vendee having sold part of it to another, by iirhom, 
though against the vendee’s approbation, it was taken 
away, was held sufBcient to warrant the jury in finding 
a delivery to and acceptance by the vendee. 

Lawes Scrjt., contra, was stopped by the Court. 

Abbott C. J. The statute of frauds is one of the 
most important and beneficial statutes to be found in 
the books. One of its objects was to require written 
testimony or memorials of contracts such as are re¬ 
quired by the laws of most countries. The words of 
the I'rth section are these, “ no contract for the sale of 
any goods, Wares, and merchandises, for the price of 10/. 
sterling or upwards, shall be allowed to be good, except 
the buyer shall accept part of the goods so sold, and 
actually receive the same or give something in earnest 
to bind tlie bargain, or in part of payment, or that Some 
note or memorandum in writing of the said bargain be 
made and signed by the parties to be charged with such 
contract, or their agents thereunto lawfully authorised.” 

Now' in this case there has been no note in writing of the 
contract, and there has been nothing given in earnest 
or in part payment. Unless, therefore, the buyer 
has accepted and received part of the goods so sold, 
this case is within the statute, and no action can be 
brought on the verbal contract entered into between 
the parties. Then the question is, has the buyer 
accepted ? Now, if he had once accepted, he 
could not afterwards make any objection, even if 
it turned out that the tares did not correspond 
with the sample. But it is clear that he had a 
right to make any objection at the tbne when they 

were 
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were tendered to him for acceptance. If the defendant 
in this case had gone to the plaintifiT’s granary to de¬ 
mand the tares, and, upon inspection, had discovered 
that they did not correspond with the sample, it is im¬ 
possible to say that he might not then have made the 
objection. And if so, it is clear that there was no pre¬ 
vious acceptance on his part. I, therefore, think that 
this case comes within the very w'ords of this statute, to 
which we ought to give full effect, and not to suffer 
its beneficial provisions to be evaded by subtle 
distinctions. 


Bay LEY J. I am of the same opinion. I think the 
safest rule to follow is to adiiere closely to the words 
of the statute. The two cases cited arc distinguishable 
from this; for, in Chaplin w.Iioget'Sf the jury thought that 
there was sufficient evidence to draw the conclusion of 
an actual acceptance, inasmuch us the vendee had dealt 
with the hay as his own. In lUmorc v. StonCi the buyer 
directed expense to be incurred: and the directing of 
that expense was considered evidence of an acceptance 
on his part. That case goes as far as any case ought to 
go, and 1 think we ought not to go one step beyond it. 
There is this distinction between tliat case and this, 
that there an expense w'as incurred on account and by 
the direction of the buyer; here there is none. But 1 
must say, how'ever, that I doubt the authority of that 
decision. This case is clearly within the statute, and 
the rule must be made absolute. 


Holroyd J. I am of the same opinion. In this 
case there has been no actual receipt of any 
part of the goods sold within thp usurI meaning of 

the 
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the term, and 1 think that what has been done ought 
not to be considered, in point of law, as an acceptance. 
For, supposing that it was made part of the contract in 
this case, that the seller should set apart and measure the 
thing sold; that would not make the act of measuring 
amount to a virtual acceptance, or receipt of the goods 
by the buyer. For if they were measured by the seller 
only, that would not prevent the buyer, when he 
inspected them, from objecting either to the quan¬ 
tum or quality of the goods. And unless it would 
amount to that, it tioes not appear to me to be an 
actual acceptance or receipt of the goods. And sup¬ 
posing it not to be part of the contract, but that direc¬ 
tions were given at the time by the buyer to the seller’s 
agent to measure the goods for him, that would not 
make him the agent of the buyer so far as to make 
that act amount to an acceptance on his part. For an 
authority to measure the goods would not give him 
authority as agent to accept. The buyer might after¬ 
wards object that the articles did not correspond with 
the terms of the contract. This case differs from that of 
Elmore v. Stone; for there it was agreed between the 
parties that the horse should be transferred from the 
sale to the livery-stable, and an exjxjnse was incurred 
by the purchaser for the keep, which could not be 
unless the horse was supposed to have come into his 
possession. I think, therefore, that as there was no 
acceptance by the buyer, this case falls within the 
words of the statute, and that the rule must be made 
absolute. 


$26 

1820. 

Howe 

agaiTUt 

Palmek. 


Best J. I am of the same opinion. So far from 
being disposed to restrain the provisions of this statute, 
VoL. HI. Z I should 
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I should be inclined to eii^tend thorn, In this case, 1 
think that tlie plaintiff is prevented from recovering, 
both by the spirit and the very letter of the act. The 
spirit, J take to be this, that a contract shall not be 
binding, unless there be sonic act done which directly 
shews an acceptance on his part* Now there is no 
such act done in the present case, and I think, in all 
cases, it is better to adtierc to the words of the statute, 
unless we plainly see that the ivords used do not ex¬ 
press the meaning of the legislature. Here, it appears 
to me that they do plainly express the meaning of 
the legislature, and that this case is within the very 
words of the statute. The rule, tliereforc, must be made 
absolute. 

Kule absolute for entering a nonsuit, (a) 


(a) See ^sUy V. Emery, 4 M, 4* S' Alesanikr V. Comber, 

1 U, BL 20. And Seim. N. P. Slat, of Fraud*. 


iianiay, DoE, OH tlic Demise of Bingham and Others, 

January J 4 th, , 

against Cartwright. 


THIS was an ejectment tried before Richardson J., 
at the last assizes for the county of IVorcesfer. 
The bailiff proved, that on 1818, he agreed 

that the land in question should be let to the defend¬ 
ant, and that he should sign an agreement with a 

and assented to surety. A memorandum of agreement was drawn up: 
by him, and it ,^1,1 

was then agreed the terms w^erc read over to the defendant, and he 

that be should, 
on 8 future day, 

bring a surety and wgn the agreement, seitlier of which he ever did: Held, that the 
pi^orandum wai not an agreement, but a mere unaccepted proposal and that the terms 
of tht IfUiBgr tiMMfiNriS ba pruved by parol etrideiurs, 


Where, upon 
the letting'of 
premises to a 
tenant, a me¬ 
morandum of 
agreement was 
drawn up, tlie 
terras of which 
were read over 


aisent* 
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assented to them. However, he never signed the agree¬ 
ment, or brought any surety. A notice to quit was 
served before Midsmmer-day^ 1818, to quit at the 
Ladynlay following. It was objected, that the terms 
of the tenancy, the time at which it was to com¬ 
mence and end, ought to be proved by the written 
memorandum, drawn up by the witness, and assented 
to by the defendant. The learned Judge was of that 
opinion, and nonsuited the plaintiff; but reserved 
liberty to move to enter a verdict. A rule nisi having 
been obtained for that purpose in last Michaelmas 
term, 

JV. E. Taunton now shewed cause, and cited Doe v. 
Morris (a), and contended, that the written memoran¬ 
dum was the best evidence of the terms of the holding. 

O 

Abbott C, J. I think, that in this case, there never 
existed any written agreement between the parties. 
The paper referred to at the trial would not become an 
agreement, till the defendant had brought a surety and 
executed it. It contained a mere proposal; and, upon 
the evidence, it appears to have been an unaccepted 
proposal. The defendant might have been turned out 
of the premises without any notice to quit; and there 
could, therefore, be no necessity for producing this 
memorandum. 

Rule absolute. 

Tulle?' and CampheU were in support of the rule. 


(a) m. 
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^*>nda!f, FoURDRINIER agcinSt BrADBURY. 

January 94th. 


Hie fact of a 
cause being in 
the written list 
at Nisi Frius, 
is notice to the 
attorney that it 
nay be tried at 
any time in the 
'^urse of the 
day; and, then* 
fore, where a 
cause had been 
for several days 
in that list, and 
was at len^ 
tried out of its 
order, as an 
undefended 
cause, in the 
absence of the 
defendant’s at« 
torney, the 
Court granted 
a new trial only 
on payment of 
costs. 


'pHlS cause was tried as an undefended cause, on 
the last day of the Juondon sittings after Trinity 
term. It appeared upon the affidavits, that the cause 
had been entered as a cause ready for trial for several 
days, in the lists put up on the outside of the Court. 
On the day of the trial, the special jury causes 
having been disposed of, this was taken (out of 
its course) as an undefended cause. The defendant’s 
attorney swore, that thirty causes then stood before it 
in the paper, and, that he always meant to defend the 
cause; that he had delivered a brief to counsel; and 
that, on the morning in question, he was present at 
the sitting of the Court, and finding several special 
jury causes appointed, and so many common jury 
causes, which, in their regular order, must have been 
tried before this, he went away, and returned again at 
two o’clock, when he found that tliis cause had been 
tried. 


Gurnet/ and F. Pollock contended, that there should 
be a new trial, upon payment of costs only ; inasmuch 
as the cause had been entered for trial for so many 
days, in the written paper fixed on the outside of the 
Court, and that was notice to the defendant’s attorney 
that it might be tried on any one of those days. 

2). P, Jones, contra. Tlie defendant had not given 

the plaintiff any reason to believe that he did not mean 

to defend the cause ; and it ought not, therefore, to 

have 
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have been taken out of its regular order. If the modern 
practice of posting up lists for the day had never been 
introduced, it could not have been contended that the 
dclendant was bound to be ready before the Court 
reached the cause in its regular order. The meaning 
of that list was merely to give notice that such causes 
may be tried on that day, and to release from attend¬ 
ance persons engaged in causes not contained in thut 
list. 

Abbott C. J. The circumstance of the cause being 
in the list of the day, is sufficient notice that it may be 
tried in the course of the day, at any time, or in any 
order that circumstances might render most convenient. 
It is not expressly stated when the brief was delivered 
to counsel, or when the subpoena was issued; and it is 
consistent with the affidavit that both might have been 
done after the cause was actually tried. As it is not 
sworn at what time the brief was delivered to counsel, 
and as the defendant was bound to be ready at any 
time in the day on which the cause might have been 
called on, a new trial can only be granted upon the 
terms of paying the costs of the former trial. 


829 

1820. 

FoUKBEUUKa 

against 

BftAoivar. 


Rule absolute, on payment of costs* 
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Mamdagt 
January S4t&. 


A constable 
acting under a 
warrant com- 
^jnanding him to 
teke the goods 
of jlf takes the 
goods of B-> 
believing them 
to belong to 
j[.i Held, that 
he was entitled 
to the protcfc- 
tion of the stat. 
24 G.2. e.44. 
a. S., and that 
an action 
against him 
must be brought 
within six ca> 
lendar months. 


Sabah Parton against Joseph Williams, 
John Phipps, Benjamin Gouoh, and 
Richard Cooper. 


fjpRESPASS for taking plaintiff’s goods and chattels: 

Plea, not guilty. At the trial before Richardson J., 
at the last Salop assizes, the material question of 
feet was, whether the property seized, which Was the 
stock of a farm at Little IVenlockf belonged to the 
plaintiff, who was the widow of a former lessee, or to 
William Parton^ her eldest son. The jury, after much 
contradictory evidence, found a verdict for the plaintiff. 
It appeared that WiUiam Parton, having servetl the 
office of overseer, was 139/. in arrear, upon the balance 
of accounts. The two first-named defendants, Wil¬ 
liams and Phipps, were the succeeding overseers. The 
goods in question were seized in September, 1816, 
under a warrant of distress issued by two justices. 
The defendant Gough was constable of Little Wcnlock, 
and the defendant Cooper acted in aid of the other 
three. It w’as objected at the trial, that the action 
could not be supported i first, because it had not been 
brought within six calendar months after the act 
committed; and secondly, because there had not 
been any previous demand of a copy of the warrant. 
The learned Judge reserved these points; and in last 
Michaelmas term, a rule nisi for entering a nonsuit was 
obtained on the former ground only, ’the Court being 
clearly of opinion, that the constable, not liaving acted 
in obedience to the warrant, which directed him to 

take 
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take the goods of William Parton only, the magistrate 
could not be responsible, and therefore there was no 
necessity for demanding a copy of the warrant, 

JerviSi W, E. Tauntorti arid Puller, now shewed 
cause. This case is not within the 24 Q. 2, c. 44. s. 8.; 
for the constable, here, was not acting in obedience to 
the warrant of any magistrate. By section 6. of that 
statute^ no action is to be brought against any justice, 
constable, headborough, or other officer, or against any 
person or persons acting by his order and in his aid, 
for any thing done in obedience to any warrant under 
the hand or seal of any justice of the peace, until 
demand hath been made of the perusal or copy 
of the w'arrant, &c.; and it then directs, that if any 
action shall afterwards be brought against such con¬ 
stable, without making the justice a defendant, the 
constable, upon producing the warrant at the trial, 
shall be entitled to a verdict, notwithstanding the 
defect of jurisdiction in the justice; and that, if the 
action be brought jointly against the justice and the 
constable, then, on proof of the Avarrant, the jury shall 
find for the constable, notwithstanding the defect of 
jurisdiction. The 8th section then enacts, that no 
action shall be brought against any justice of the peace 
for any thing done in the execution of his office; or 
against any constable, headborough, or other officer 
or person acting as aforesaid, unless commenced within 
six calendar months after the act committed. Now, 
the words “ acting as aforesaid,” refer to the words in 
the former section, that is, “acting in obedience to 
the warrant of a magistrateand those words must 
be considered as incorporated in the 8th section. It 

Z 4 
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is clear, in this case, that the defendants did not act 
in obedience to the warrant of any magistrate. They 
are, consequently, not within tlie meaning of the Bth 
section; and the action is well brought after a lapse of 
six months. Money v. Leach (a), Bell v. Oakleij {b\ and 
Milton V. Gt ecn (c), are authorities to shew that con¬ 
stables and other officers are not entitled to the 
protection of the statute, unless they act in obedience 
to the warrant of a magistrate. It is true, that in those 
cases, the question arose upon the (Jth section of the 
statute; but that can make no difference, for the 8th 
section was intended only to limit the time of bringing 
actions against officers acting under the circumstances 
mentioned in the Cth section. In Postlethxmite v. 
Gihson (d), the question arose upon the 8th section; 
and it was held, that a constable acting without any 
warrant did not fall within it. Lord Kenyon expressly 
says, that the statute applied to cases only where there 
has been a warrant granted by a justice of the peace, 
and the constable has acted under it. 


Pearton and Campbell, contra, were stopped by the 

Court. 


Abbott C. J. The legislature manifestly had very 
different objects in view in the 6‘th and 8th sections 
of the statute upon which the present question arises. 
By the common law, an officer who merely executed 
the warrant of a magistrate, was answerable for the 
consequences, if the magistrate acted without authority. 
One object, therefore, of the legislature was to relieve 
the officer from that inconvenience, and to provide 

(fl) 5 Burr. 1742. (i) 2 M. ^ S.250. 

h) 5 East, 255 . (</) 3 Es^u 22C). 
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that if he acted in obedience to the warrant of the ma¬ 
gistrate, he should be protected. That was the object 
of the 6th section, which makes it necessary to demand 
a copy of the warrant from the officer before he can be 
sued. If he gives that copy, although the party may 
be entitled to an action against the magistrate, yet, if 
he joins the officer in it, the production of the warrant 
will be a protection to the latter, and will entitle him 
to a verdict. The 6th section is, therefore, obviously 
intended to protect the officer in those cases only 
where the justice remains liable. And it is necessary, 
in order to bring the officer within it, that he should 
act most strictly in obedience to his warrant. And in 
that case the statute gives him an absolute protection 
at whatever time the suit may be brouglit against him. 
To give him any further protection, when he has so 
acted, docs appear to me to be wholly useless. For I 
cannot uiKlerstand why a limitation of time is to be 
imposed upon any action which the legislature has de¬ 
clared not to be maintainable at all. The 8th section 
must, therefore, have a very different object in view. 
It enacts “ that no action shall be brought against any 
justice of the peace lor any thing done in the execution 
of his office, or against any constable, headborough, 
or other officer or person, acting as aforesaid, unless 
within six calendar months after the act committed.” 
The justice, therefore, is protected absolutely, unless 
the action be brought within that period of time; he 
has the benefit of that statutable limitation for what¬ 
ever he may do in the execution of his office, although 
he may do something not authorised by law, This 
provision, therefore, is evidently intended for the be- 
pe|it of persons who intend to act fight; but b^ mistake 

a^t 
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Parvdk 

against 

WtixUMs. 


act wfoiig. The section then proceeds to state, “ or 
against any constable, headborough, or other officer or 
person, acting as aforesaid'* And it has been argued that 
these latter words imply that the officer must be acting 
in obedience to the warrant to be entitled to the pro¬ 
tection. But I am of opinion that they are to be taken 
as equivalent to those words of the 6th section, “ acting 
by his order and in his aid.’* In which case they arc 
coupled with the antecedent word “ person” alone. I 
have already assigned the reasons which induce me to 
think that this provision cannot be confined to cases 
within the protection of the 6th section. It may, perhaps, 
be too much to say that it will apply in all cases where 
the officer may have acted in what he may have supposed 
to have been the due execution of his duty. It is, 
however, unnecessary to decide that point here. Nor 
is it necessary to pronounce any opinion upon the case 
of Postlethvoaite v. Gibson, where Lord Kenyon thought 
that unless the officer had a warrant, he Avas not pro¬ 
tected by the 8th section. If it were necessary to deter¬ 
mine whether a constable, who without a warrant acts in 
the execution of his office, and in the discharge of his 
ordinary duty, be entitled to the j^rotection of this 
statute, I should wish for further time to consider of 
it. But in Postlethwaite v. Gibsoit the constable was 
not acting in the execution of his ordinary duty; for it 
is no part of that duty to arrest a man for a felony, 
upon the order of a private individual. Any person 
who is not a constable may equally do it; but both do 
it at their peril. If it turn out that the party arrested 
has committed a felony, then they are justified. Here, 
however, the constable had a warrant, directing him to 
take the goods of William Parton, He went to the 

house 
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house where he really supposed those goods were to be 
found, and it occupied a jury a very considerable time 
to decide whether he was mistaken or not; he meant, 
therefore, to obey the warrant; and, as far as he was 
concerned, he was acting bona fide in obedience to it. 
It afterwards, however, turned out that the goods be¬ 
longed to the plaintiff; and, therefore, he was not 
obeying the warrant of the justice so as to make the 
justice responsible. As I consider, however, that the 
Sth section was intended to give a benefit in addition 
to that given by the 6tli section, it appears to me 
that this case falls within it. And I think, also, that the 
officer, as far as regards himself, and as far as regards 
the law which protected him, may be considered as 
haviuff acted bona fide in obedience to the warrant which 
he had received. This action ought, therefore, to have 
been brought Avithin the period of six months. And the 
rule for entering a nonsuit must be made absolute. 


1820. 


Pahtok 

against 

Williams. 


Bayley J. When a constable is acting bona fide, 
and with an honest opinion that he is discharging his 
duty, and that he is acting at the very time in obe¬ 
dience to the warrant of a magistrate, I am of opinion 
that ho is entitled to the protection of the 8th section 
of the statute. The Gth and Sth sections contain pro¬ 
visions of a very different kind. The Sth section W’as 
intended to give a protection to the constable, which he 
was not entitled to by the 6th ; and the Court, there¬ 
fore, arc authorised to lay out of their consideration 
the cases of Money V. Leach^ and Milton v. Green, The 
Gth section is shortly this : if the act done be in obe¬ 
dience to the warrant, it is iilentified Avith that of the 
justice, and he alone shall be responsible for it. If a 

copy 
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copy of the warrant is given, the justice may be made 
either a sole defendant or a co-defendant; but the party 
can only recover against the justice. That section must 
of necessity, therefore, be confined to that description 
of cases in which the constable acts strictly within the 
limits of the authority communicated to liim by the 
magistrate; in which case, if the action is maintainable 
at all, it is maintainable against the justice. If an 
officer, therefore, confines himself within tiie limits 
of the warrant, he has an eflectual protection under 
the 6th section. There could then be no reason for 
providing that an action, in wliich the defendant is not 
liable at all, should be brought within a limited time. 
The 8th section was intended to give a protection to 
the justice, and also to the constable and officers where 
they or any of them have acted beyond the extent of 
their duty; and it provides that all actions shall be 
brought w'ithiu six months, in order that the matter 
shall be tried promptly after the transaction has oc¬ 
curred, and when the circumstances are fresh in the 
recollection of witnesses. The words of that section 
arc, “ that no action shall be brought against any 
justice of the peace for any thing done in the execution 
of his office.” Now similar words are used in the first 
section of the act, which provides “ that no writ shall 
be sued out against a justice for any thing done by 
him in the execution of his office, unless notice in 
writing be given.” That section has been held to 
extend to cases where the justice has honestly and bona 
fide supposed that he was acting in the execution of 
his office, but has in fact exceeded his authority, I 
remember a case wjiere an action was brought against 
a magistrate who bad sewed a horse and cart, on the 

ground 
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ground that the driver was riding on the shafts in the 
king’s highway. It turned out, however, that the cart 
was standing still at the time he was on the shafts ; and 
the Court were of opinion that he could not be con¬ 
sidered as riding on the shafts within the meaning of 
the act of parliament. An action was then brought 
against the magistrate, but no previous notice was 
given, and the Court were of opinion that as the ma¬ 
gistrate bona fide believed that he was in the execution 
of his dut}’, he was within the protection of the first 
section; and Welle)' v. Toke (a) is an authority to the 
same effect. Inasmuch, therefore, as the same words 
used in the former part of this act of parliament have 
been held to give to a magistrate who really believed 
that he was acting in the execution of his duty, but in 
fact was acting illegally, the protection intended by the 
legislature, they must have the same meaning in this 
section. And if the justice be protected, the legisla¬ 
ture must have intended to give equal protection to the 
constable and officers; for it is but just that where any 
injury is said to be committed by a person upon whom 
the law' casts a burdensome office, that he should be 
called u})on to answer for it within a reasonable time. 
In Posflcihwaite v. Gibson the opinion intimated by Lord 
Koupn docs not go to an extent materially to benefit 
the plaintiff in this case. All that Lord Kenyon could 
be understood to have said is this, that inasmuch as 
the defendant had not a warrant, and as he was not 
acting on his own view, he w'as not acting in his cha¬ 
racter of a constable; and, therefore, was not entitled 
to the protection of the Hth section of the act. That 
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also was a mare nisi prius decision! and the plaintiff 
was ultimately nonsuited; so that there was no oppor¬ 
tunity of bringing the question before the Court, For 
these reasons, it appears to me that the officer is en¬ 
titled to the protection of this section of the statute, 
provided he acts bona hde in his character of officer, 
and under a belief that he is discharging the duty with 
which he is invested; and 1, therefore, think tliat this 
rule must be made absolute. 

Holkoyd J. The words of the Sth section ought 
not, us it appears to me, to receive the construction 
which has rightly been given to the 6th section; because 
there are words in the section upon which that confined 
construction depends which are not to be found in the 
Sth. The words of the latter section are general with 
respect to all actions brought against constables, head- 
boroughs, other officers, and persons acting as afore¬ 
said ; that is to say, persons acting in their aid : for 
that is the construction which I give to those words. 
The actions, therefore, are not confined to actions for 
things done in obedience to a warrant; for the words 
do not specify for what they shall be brought, but 
only that no action shall be brought against the con¬ 
stable, unless commenced within six calendar muntlis. 
That part of the clause, indeed, which relates to 
actions against justices, does specify for what the action 
shall be brought, viz, for any thing done by them in 
the execution of their office; but it does not go on to 
say that the act done by the constable must be an act 
done by him in the execution of his office, or in obe¬ 
dience to a warrant. It is true that the words used 
may be narrowed by the general intent of the statute. 

But, 
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Blit, unless that general intent be quite manifest, we 
cannot construe them as if the words “ in obedience to 
the warrant," &c. had been inserted. Now, consider¬ 
ing the 6th section with reference to the law as it stood 
previously to the passing of this act, it is clear that it 
could not be the intention of the legislature to confine 
the protection of the 8th to those cases only where the 
oillccr acted strictly in obedience to his warrant. At 
common law, public officers were bound to execute a 
magistrate’s warrant, provided it was within the ma¬ 
gistrate’s jurisdiction, and he had authority to grant it 
in the form in wJiich it was granted. Nice questions, 
liowever, sometimes arose upon the validity of the war¬ 
rants, and upon the particular form of words in which 
they were framed. When the magistrate had no 
authority to grant a warrant in the particular form in 
which it was granted, it w'as hard upon the officer that 
he should be answerable in damages, when the warrant 
did not give him a legal authority. Xhis statute, there¬ 
fore, provided that the remedy in such a case should 
be against the magistrate only. The 6th section did 
not mean to take away from any person injured by an 
unlawful warrant the remedy for that injury, but 
merely exempts the officer from responsibilitj^, if he 
acts in obedience to the warrant. But the magistrate 
never was responsible for the mistake of the officer, 
when he went beyond the authority given by the war¬ 
rant. This reasoning, however, does not apply to the 
8th section; for that section manifestly applies to the 
case of a magistrate where he would be liable for what 
he had done, and yet the action against him must be 
brought within six months. The same reason seems 
to apply to the case of an officer who is acting in exe¬ 
cution 
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cution of his warrant, though not in strict obedience 
to it. The intention of the legislature must have been, 
that both the constable and the justice of the peace 
should be in the same situation with respect to the 
time in which such actions should be brought against 
them. 

Best J. I think that the present defendant is 
entitled to the protection given by the 8th section of 
the statute. It is entitled, “ An act for tlie rendering 
justices more safe in the execution of their office, and 
for indemnifying constables and others acting in 
obedience to their warrants;” and then the preamble 
proceeds to state what sort of protection sliall be ex¬ 
tended to them. It draws the line between those cases 
where they have wantonly exceeded their authority, 
and others where they have done so without intending 
it. It gives a different sort of protection to magistrates 
from that which it does to officers: the former are to 
have notice given them, in order that if they have 
erred they may tender amends. Constables, however, 
are not bound to act, except under the authority of a 
magistrate, unless the peace be broken in their view. 
The nature of their duty being different from that of a 
magistrate, this act of })arliament was intended to give 
them complete protection. Now-, when a constable 
acts strictly in obedience to the w-arrant, he is com¬ 
pletely protected by the 6th section; but as it is fit 
that he should also, in cases where he acts bona fide 
but not strictly according to his warrant, be protected 
like the magistrate who acts bona fide but beyond the 
extent of his jurisdiction, the 8th section extends that 
protection to him. If that were not so, the magistrate 

would 
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would be protected, whilst the more ignorant constable^ 
acting under a mistake, would have no protection at 
all. The words “ acting as aforesaid,” in the 8th 
section, refer only to the word “ person,” immediately 
preceding, and are equivalent to the words “ acting in 
aid or in assistance to the constable,” and not to the 
words “ for any thing done in obedience to any 
warrant.” The case of Postlethwaite v. Gibson, decided 
by Lord Kenyon, has been referred to. No man can 
entertain a higher respect for the memory of that 
noble and learned Judge than I do; but nisi prius 
decisions, coming even from him, unless they have 
been acted upon by succeeding Judges sitting in bank, 
are entitled to very little consideration. It seems to 
me, therefore, that this rule should be made absolute. 

Rule absolute. 
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J^EBT for a penalty, for using a gun to kill game, 
w ithout being qualified. Plea, not guilty. At the 
trial before liichartlson J., at the last Summer assizes 
for the county of Worcester, the offence laid in 
the declaration was proved to have been committed by 
the defendant, in the manor of Bordtsley, in that 
county. The defence was, that the defendant acted 
under a deputation from Mr. Geast, who claimed to be 


In an action 
against a game¬ 
keeper for a 
penalty for 
using a gun to 
kill game, with¬ 
out being qua¬ 
lified, evidence 
of the real title 
to the manor is 
admissible, for 
the purpose of 
negativing the 
existence of a 
colourable title 


in the person 

under wliom the defendant claims to act. Entries in the books of the clerk of the peace 
of deputations formerly granted to game-keepers by the real owner of the manor, are also 
evidence to shew that mancrial rights were publicly exercised by liim, and that the person 
whose title was set up by defendant, knew that he liad not any title whatever. 


A a 


VoE. III. 


lord 



S412 


CASES IN HILARY TERM 


1820. 


Hunt 

against 

Andrews. 


lord of the manor of Bordcsley; and, to shew that 
Geasi had a colourable title, the defendant gave in evi¬ 
dence a deed of bargain and sale, dated the 1st 
1806; whereby, after reciting an indenture of bargain 
and sale, inrolled in 1802, to make a tenant to the 
praecipe, for the purpose of suffering a common re¬ 
covery, and a common recovery suflered accordingly of 
the hereditaments thereinafter mentioned, Lord Foleif, 
for a certain consideration therein mentioned, con¬ 
veyed to Geast^ and his heirs, all that manor or reputed 
manor or lordship of Bordeslt'i/, otherwise BordsJvy, 
with the rights, royalties, privileges, and appurtenances 
thereto belonging, in the county of Worceder; and all 
that park called Bordeslcy Parkf and divers parcels of 
lands described to be parcel of the possessions of the 
late dissolved monastery of Bordcslejj^ and severed from 
the rest of the possessions thereof^ by a conveyance made 
by Lord Windsot" X.o Fhonias Folaj^ together with all deeds 
relating to the premises conveyed, and copies of all deeds 
relating to those and other premises. It was further 
proved, that Geast, in 1806, granted a deputation, in 
which he was described as lord of the manor of Boi- 
desltnji to a person of the name of Moor, who acted as 
his gamekeeper, and that, afterwards, he granted a 
similar deputation to the defendant, under which he 
claimed to act at the time of the committing of the 
alleged offence. These deputations were inrolled with 
the clerk of the peace, and certificates granted thereon. 
It was also proved, that two courts had been held by 
Mr. Geast, one of which was in 1816, and that he and 
Lord Foley had also cut down timber on the wastes of 
the manor, and tlmt Gcast had impounded sheep tres- 
pAssing on the wastes or free-boards, (which were little 
glips pf lands on the sides of lanes;) the si^oining 

land 
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land to which, in some instances, on both sides 
of the road, were occupied by Geast himself, and 
in others, by his tenants. Upon this evidence, the 
defendant contend^xl, at the trial, that it was not 
competent to the plaintiff to give other evidence in 
reply, in order to shew, that the real title to the manor 
w'as not in Mr. Geast ; the learned judge over-ruled that 
objection; and the following evidence was given on the 
part of the plaintiff. First, a grant by King Henry 8,, 
dated 27th April, 1543, io Andrew, then Lord Windsor, 
his heirs and assigns, of the site of the late monastery of 
Bordesley, in the county of Worcester, and also all those 
our lordships and manors of BordesJey and Tardehig, 
and divers others, with all rights, &c. thereto belonging. 
A deed was then produced, dated Feht-tiary, 1655, 
whereby Thomas Lord Windsor conveyed to Thomas 
Toley all that park, with the appurtenances called Bor- 
deshy, (all which park, &c., w’cre parcel of the pos¬ 
sessions of the dissolved monastery of Bordesley, and 
were divided and separated from the residue of the said 
lands, parcel of the possessions of the said dissolved 
monastery, by a river, and did all of them lie on the 
cast side thereof,) together with all messuages, &c., 
mines, quarries, &c., free-boards, liberty of park, free- 
Avarren, &c., and all deeds, &c., relating thereto. There 
were, however, excepted (amongst other things) to Lord 
JVindsor, his heirs and assigns, from this conveyance, all 
franchises of waifs, estrays, felons* goods, deodands, and 
court-leet, by grant or prescription used, exercised, or 
of right belonging to the lords of the manor of Bor¬ 
desley or Tardehig, for the time being. A marriage- 
settlement of the 1st and 2d of September, 1656, of 
the then Lord Windsor, conveying the manor of Bor¬ 
desley to trustees, ^c., and between that period to the 
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present^ several settlements belonging to the family of the 
Earl of Plymouth, who was the heir of Lord Windsor, 
were produced; in all of which the manor of Bordesley 
was mentioned. The deputy-clerk of the peace for the 
county of Worcester produced books, which he stated to 
have received from his predecessor in office, as enrol¬ 
ment books of the deputations in his office, which went 
back as far as the year 1734. From them it appeared, 
that the Plymouth family had granted deputations to 
diferent persons, as their game-keepers of the manor 
of Bordedey, in 1752, 1759, 1774, and IS01. This 
evidence was objected to by the defendant’s counsel, on 
the ground that the original deputations ought to have 
been produced, or that notice ought to have been given 
to the defendants to produce the originals; but the 
learned Judge over-ruled this objection, and finally di¬ 
rected the jury to say, whether the defendant had 
proved a fair and colourable title to the manor in Mr. 
Geast, or whether the claim set up by him was without 
miyfair or colourable title, and introduced, for tlic first 
time, into the conveyance made to him in IHOG. The 
jury found a verdict for the plaintiff A rule nisi for a 
new trial having been obtained in last term, on the ob¬ 
jections taken at the trial, 

Jervis, Peake, and Puller, were to have shewn cause, 
but the Court called upon 

Scarlett and CamjheU, in support of the rule. The de¬ 
fendant clearly made out a colourable title in Mr. Geast, 
as lord of the manor of Bordesl^, by proving the con¬ 
veyance of the manor to him in 1806 ; the felling of tim¬ 
ber, and the impounding, by him, of sheep trespassing 
upon the wastes ; hit holding courts ; the appointment of 

a game- 
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a game-keeper by him immediately after the purchase ; 
the deputation to the defendant in 1810, and his having 
acted under it, without interruption, for eight years. 
Supposing Mr. Geast to liave title deeds of an earlier 
date, inilisputably establishing his right to the manor, 
it could not be expected that the defendant should be 
able to produce them. He had shewn that he had 
reasonable gi'ound to believe that Mr. Geast was lord 
of the manor, and therefore he could not be guilty of a 
crime in acting as his game-keeper. In answer to tliii 
colourable title, the learned Judge ought not to have 
admitted the grant of Henry 8., and the conveyance 
from Lord Windsor to Mr. Foley, in 1656. This was 
no answer to the colourable title which had been set 
up, but brought the real title into issue. The plaintiff, 
in reply, might have disproved the deed of 1806, or 
contradicted the testimony of any of the witnesses called 
for the defendant; but to admit Lord PlymmdFfk earlier 
title deeds, was to try the right to the manor. If 
these were admitted, it became necessary that all Mr. 
Geast's should be produced; and thus to have an in** 
spcction of the title deeds, by which any gentleman 
claims to be lord of a manor, it will only be necessary 
to bring an action against his game-keeper. Harikins 
V. Bailey, and Blunt v. Grimes (a), are authorities to 
shew that the title to the manor cannot be tried in such 
an action as this. Besides, the entries in the book dS 
the clerk of the peace for the county of Worcester, of 
deputations alleged to have been granted by the Ply- 
mouth family, for the manor of Bordesley, were not ad- 
misbiblc, without evidence either that the deputations 
had existed and were lost, or that the persons name^ 
as game-keepers had acted under them. 
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Abbott C. J. 1 am of opinion, that, in this case, 
there ought not to be any new trial. The ob¬ 
jection is not to the mode in which the learned judge 
left the question to the jury, but to the admissibility of 
the evidence produced at the trial on the part of the 
plaintiff. The action was brought for a penalty for 
killing game, without having the qualification required 
by law. The statute of the 22 & 23 Car. 2. c, 25. s. 2. 
does not authorize the lord of a manor to appoint a 
game-keeper to kill game, but merely to seize guns, &c. 
Under that statute, therefore, a game-keeper would be 
liable to a penalty for killing game because he was 
not qualified. The 5 Anne, c. 14., which is made 
perpetual by the 9 Anne, c. 25., enables the lord or 
lady of a manor to empower a game-keeper to kill 
game for his or her use. Under that act, therefore, 
the appointment must be made by the lord or lady of 
a manor. It has been held, however, that in an action 
brought to recover a penalty, it is sufficient for the ilc- 
fendant to shew, that he was acting under the appoint¬ 
ment of a person who has a reasonable ground of title 
to the manor, for that is what 1 understand by the 
words colourable title. It has been contended, in this 
case, that it is sufficient that the game-keeper bona fide 
believes that he is acting under the authority of a per¬ 
son who has a sufficient title. In Calcrafi v. Gibbs (a), 
however, this Court were of opinion, that that was not 
sufficient, but that the true question, in such a case, was 
not whether the game-keeper acted bona fide, but whe¬ 
ther the person, under whose deputation he acted, had 
any colourable title to the manor or not. The exemption 
of the defendant was held to depend on the colourable 
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title of the person under whose authority he acted, and 
that is less at variance with the general rule of law, that 
a person deriving a title from another shall not be in 
a better situation than the*persoii under whom he de¬ 
rives it. Taking that, therefore, to be the true prin¬ 
ciple upon which the Court is bound to act on such a 
case, the first question is, whether the defendant made 
out, in evidence, any colourable title in Mr. Geast, 
Now it appeared that in 1806 he had purchased a 
considerable estate of Lord Foley, the conveyance of 
which recited a prior conveyance in 1802, which was 
not produced. Upon that occasion, Mr. Geast must 
either have taken the original title deeds, or at least 
copies of them, and yet none of these arc produced. 
The only evidence of a right in him to the manor of 
Bordesley, is, that from 1806, he has exercised certain 
rights as lord of the manor. Now the only fact which, 
in my judgment, in any degree goes to shew that he 
has any colourable title to the manor, is the appoint¬ 
ment, by him, of two game-keepers; for the act of 
felling timber does not prove that he has any right to 
the manor, for the right to fell timber on the waste 
lands, or free-boards, belongs to the owner of the soil; 
and one man may have the waste land, and another 
may have the manor. The impounding of the sheep 
was for trespasses committed on narrow pieces of land, 
the fields adjoining to which were both owned and oc¬ 
cupied by Geast; that, therefore, was not in the ex¬ 
ercise of any manerial right. In some instances, indeed, 
the land was in the possession of his tenants, to whom, 
at the time, the power of distress belonged. The fact 
of Mr. Geast having held two courts, one in 1806, 
and one at an earlier period, seems to me an attempt 
to make evidence of a colourable title; for a court is a 
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matter of distmct grant, and does not' necessarily be¬ 
long to a manor. Now this was the whole evidence to 
shew that Geast had a colourable title to the manor. It 
was not shewn that Lord Foley, or his ancestors, had 
made any deputations before 1806 ; and if they had 
not^ the deputations made by Geasl would not give him 
even a colourable title. It seems to me, that the de- 
fmdant did not make out any colourable title in Geasf. 
Admitting, however, that the evidence given on the 
part of the defendant raised a presumption that Geasl 
had a colourable title, and that he had exercised raanerial 
rights, I am of opinion, that it was competent to the 
plaintiff to shew, by other evidence, that before 1806 
the practice had been wholly different; that the 
family from whom Lord Foley's ancestors purchased, 
had, notwithstanding the conveyance to him, claimed 
the manor, and recorded their claim in Lord Foley's 
deeds ; that they had exercised manerial rights, by ap¬ 
pointing game-keepers, who had shot over the manor, 
and exercised the very right in question. It was further 
objected, that the entries in the enrolment-book, of de¬ 
putations to persons who were not proved to have acted, 
and whose deputations were not produced, were not 
admissible evidence. I think, however, that those entries 
were evidence for the specific purpose for which they 
were produced, viz. to shew that Mr. Geast had not any 
reasonable ground for considering himself lord of the 
manor. For the proof of the fact, that there existed 
public documents in his own county, to which he might 
have had access, and by which he would have been in¬ 
formed, that the family from whom Lord had pur¬ 
chased, had always continued to exercise the right of 
appointing game-keepers, as lords of the manor of Bor- 
would, at least, be evidence to go to the jury, that 

Geast 
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Geast knew that he had no title whatever to it. The 
question, as to whether a person has a reasonable 
ground for believing that he has a title, must depend 
upon the means of knowledge within his power, as to 
the actual title; and the object of this evidence was, at 
least, to shew, that by using common diligence, he 
might have learnt, from these documents, that manerial 
rights had been openly exercised by others, and that he 
had no ground of claim whatever. For these reasons, it 
seems to me, that the evidence was properly received, 
properly left to the jury, and that the jury have drawn 
a right conclusion. 
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Bayley J. I think that all the evidence was properly 
received. It having been proved, that the defendant 
hatl used a gun for the purpose of killing game, the 
plaintiir was entitled to a verdict, unless the defendant 
shewed that he was game-keeper to the lord or lady of 
a manor, or some royalty. It is sufiBcient, however, 
for him, in this penal action, to shew, that he acted 
under the authority of a person who had a colourable 
title. Upon the evidence given by the defendant, 
I think, for the reasons given by my Lord, that he 
did not make out that Mr. Ovast had a colourable 
title. Assuming, however, that there was evidence 
to go to a jury, of a colourable title, I think that the 
evidence given in reply was admissible. The first ob¬ 
jection is, that evidence of the real title is not to be ad¬ 
mitted at all; but I think it is admissible to rebut the 
presumption of colourable title. The proving of the 
grant, in this case, to another person, and the exercise of 
a right by that person, has a tendency to shew that the 
party claiming to exercise a right, ought to have known, 
and must have known, that he had no title whatever. 1 

think, 
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think, therefore, that evidence of an actual title is ad¬ 
missible, for the purpose of repudiating a colourable 
title, and of shewing that the party claiming that co¬ 
lourable title must have known that he had no title 
whatever. The proof of the actual title, indeed, is no 
answer in such an action as this, if a colourable title 
remain proved in the defendant; but it is admissible 
for the reason I have stated. I think, also, that the 
entries of the deputations by the clerk of the peace 
were evidence to shew, that from time [to time persons 
claiming adversely to the title under which Mr. Geast 
claimed, had exercised the right of appointing game- 
keepers, by applying to the clerk of the peace to got 
certificates for persons whom they appointed. It seems 
to me that these entries are evidence, because it is the 
duty of a clerk of the peace to register deputations, in 
reference to which such applications are made; and 
such register is a public document which may be re¬ 
sorted to, for the purpose of shewing by whom these 
applications were made. I think, therefore, that this 
rule should be discharged. 


IIoLROYD J. I am of the same opinion, that this 
verdict was right, and that the evidence w'as properly 
received. For the reasons already stated, I think that 
the defendant did not make out, in evidence, a colour¬ 
able title in Mr. Geast. I think, also, that the evidence 
given in reply was admissible, for the purpose of doing 
away any presumption of a colourable title arising from 
the acts which had been proved on the part of the de¬ 
fendant. The tendency of that evidence w^as to shew, 
that it was within the knowledge of Geastf that he had 
no right to exercise manorial rights, and, therefore, to 
disprove the colourable title altogether. For the evi¬ 
dence 
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dence is, that, after the conveyance of the property to 
Thomas Foley, the Plymouth family had exercised ma¬ 
norial rights wliich were wholly inconsistent with the 
right now claimed ; and, among other things, different 
deputations, by them, were given in evidence, and one 
only five years prior to the conveyance to Mr. Geast. 
This shews, that the manerial rights were in the pos¬ 
session and exercise not of Lord Foley, under whom 
Mr. Geast claimed, but of the person from whom Lord 
Fohy himself had derived his right. Now it is clear 
that the mere appointment of two game-keepers by Mr. 
Geast will not divest the possession of the manerial 
rights out of the person who had always exercised them. 

I think, therefore, that the possession of the manerial 
rights continued the same as if Mr. Geast had not ap- 
jjointed any game-keeper ; and if so, this evidence goes 
to disprove that Mr. Geast was lord of the manor de 
facto. It is not necessary, for the purpose of this 
action, that he should be lord of the manor de jure; 
i'or, if that were so, justices of the peace would be em¬ 
powered, incidentally, to try the right of the manor. 
As to the secontl point, I am of opinion, that the entries 
in the enrolment book, kejit by the clerk of the peace, 
were admissible in evidence. The case of Kinnersley 
V. Orpe and Others {a) is an .authority in point. The 
question there arose upon a grant under a lease from 
the duchy of Lancaster, in which there was a proviso, 
that the lease should be enrolled with the auditor of 
the duchy. To prove the enrolment, a certificate or 
memorandum, on the margin of the lease, was held to 
be sufficient evidence, on the ground that it was the cer¬ 
tificate of a public officer. The principle upon which 
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I apprehend that case to have been decided was this, 
that the certificate being made by the officer authorized 
to make the enrolment, in the usual course of his office, 
could not be supposed to have been done for any. im¬ 
proper purpose; and that it was, therefore, evidence of 
the fact of enrolment. In this case, an act of parlia¬ 
ment directs that a certificate shall be granted upon a 
stamp: it is the duty of the officer to keep a list of the 
certificates granted. This evidence, therefore, will be 
sufficient evidence, that they were so granted. It ap¬ 
pears to me, therefore, that the rule for a new trial must 
be discharged. 


Best J. It was decided in Calcraft v. Gibbs^ that it 
is not sufficient, in such an action os this, for a 
defendant to believe that the person under whose 
deputation he acts has a title, but he must shew that 
that person had at least a colourable title; and that be¬ 
ing so, I think, for the reasons already given, that it was 
not shewn in this case that Geast had anv coknirable 

si 

title whatever. Assuming, how ever, that that evidence 
raised a presumption of colourable title in Mr. Geast, 
I think it was competent to rebut that prcsumptit)n by 
the evidence given on the part of the plaintifi) the 
effect of winch was to destroy altogether any inference 
of colourable title. I think, also, that the entries in 
the book produced by the clerk of the peace were 
admissible evidence, without producing the originals. 
In this case, the entries were in a book deposited in a 
public office, and are made fifty or a hundred years 
ago, and the law is not so absurd as to require deput¬ 
ations to be produced which have been granted so 
long ago. It has been contended, however, that these 

entries 
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entries are mere evidence of the fact of an enrolment 
having ‘been made. I think, however, that they arc 
evidence that the parties who caused the enrolments 
to be made exercised rights as lords of the manor. 
It is most important evidence to shew, that Mr. Geast 
knew that ho had no title whatever j for’ if he con¬ 
sulted these documents, he must have known that he 
had no title; if he did not consult them, he did not 
avail himself of the means of knowledge that were in 
his power. I think, therefore, that this rule should 
be discharged. 

Rule discharged. 


Madrazo against Willes. 

^HE declaration stated that the plaintiff was a sub¬ 
ject of the king Spain^ and that on the 12th of 
, 77 v///, 1817, at Havannah, in the island of Cuba^ he was 
lawfully possessed of a certain brig called, &c., and 
continued so possessed until the committing of the 
trespasses after mentioned, U) wit, at, &c.; and that the 
said brig was, to wit, on, &c., lawfully cicaretl out for 
a certain voyage in the slave-trade, to wit, from 
Havannah to the coast of Africa^ and back; and that 
on the 16th of Januari}, 1818, on the high seas, to 
wit, ofl‘ Cape St, FunV?,, on the coast of Africa, defend¬ 
ant, with force and arms, seized the said brig, together 
with her stores, &c., and 300 slaves, and also divers 
goods, &c. on board of the said brig, and kept and 
detained them for a long time, and converted and 
disposed of the slaves, goods, &c<, to his own use by 
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A foreigner, 
who is not pro¬ 
hibited from 
carrying on tlie 
slare-trade by 
the laws of his 
own country, 
may, in a Rn- 
iish court of 
justice, recover 
damages sus¬ 
tained by him 
in respect of 
the wrongful 
seizure, by a 
British subject, 
of a cargo of 
slaves on board 
of a ship then 
employed by 
him in carrying 
on the African 
slave-trade. 


means 
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means whereof the said brig was prevented from fur¬ 
ther prosecuting the said voyage, and the plaintiff 
deprived of great gains, which would have accrued 
from the slaves i\jid goods, and from taking on board 
other slaves and other goods, and from carrying them 
to the island of Cuba : plea, not guilty. At the trial 
at the last London sittings after Michaelmas term, it 
appeared that the defendant, who was a captain in the 
royal navy, had, on the liWXi Januarij, 1818, o^Cape 
Si. Patd’s, unlawfully taken possession of the ship of 
the plaintiff^ a Spanish merchant, Avhich was engaged 
in the slave-trade on the coast of Africa. The only 
question which arose was as to the amount of damages. 
It occurred to the Lord Chief Justice at the trial, that 
the plaintiff was not entitled to recover the value of the 
slaves in an English court of justice ; and, accordingly, 
he desired the jury to find their verdict separately for 
each part of the damage, giving to the defendant 
liberty to move to reduce the verdict to the smaller 
sum, in case the Court should agree with him on the 
point. The jury found a verdict for the phiiu- 
tifij damages 21,180/., being for the deterioration 
of the ship’s stores and goods 3000/., and for the 
supposed profit of the cargo of slaves 18,180/. 
And now, 


Jervis moved for a rule nisi to reduce the damages to 
3000/. By the 47 G. 3. c. 30’., the slave-trade, and 
all dealings connected with it, w’ere declared unlawful. 
It follows, therefore, as a consequence, that no one can 
be allowed to recover damages in respect of a cargo of 
slaves. And the 51 G. 3. c. 23. goes still further; for 
it declares that trade to be contrary to the principles of 

justice, 
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justice, humanity, and sound policy. Now, it being 
the duty of English courts of justice to be guided by 
those principles, no one, whether he be a foreigner or 
an Englishman^ can be permitted there to claim any 
compensation in respect of such a traffic. The 
58 G. 3. c. 36. is, indeed, relied on by the other side; 
but that act, which was passed with a view of carrying 
into effect a treaty with Spain on this subject, ought 
not to affect the present question. Indeed, the fourth 
article of the treaty is strongly in favour of the defend¬ 
ant ; for it provides, that the British government shall 
make compensation, out of a sum provided by parlia¬ 
ment, to Spanish merchants, for the seizure of their 
ships, which would seem to prove, that, independently 
^ that, such merchants had no other remedy. 
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Abbott C. J. On further consideration, it appears 
to me that there is no sufficient ground for reducing 
this verdict to the smaller sum found by the jury. 
Considering the very extensive language used in the 
two acts of parliament to which w'e have been referred, 
I had at first thought that it was not competent, even 
lor a foreigner, to come into an English court of justice, 
and there to raxover damages for a loss sustained by him 
in the prosecution of a trade declared by the British 
legislature, in such strong language, to be unlawful. It 
was with that view that I directed the jury to separate 
the damages in this case ; for it occurred to me, that 
tliough the plaintiff might not be entitled to recover for 
the slaves, still, inasmuch as, at all events, the defend¬ 
ant ought to have taken away the slaves promptly, if at 
all, the subsequent detention of the ship was an injury, 
for which the plaintiff was entitled to ctHnpensation. 

But 
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But I am now satisfied that the words used by the 
legislature, although large and extensive, can only 
be taken to be applicable to British subjects. By 
tlie 58 G. 3. c. 36. it appears that a treaty had been 
made with Spain for the prohibition of an import¬ 
ant branch of the trade; and that, with regard to the 
remainder, special provisions had been made, and a 
special court constituted for the purpose of settling the 
disputes which might occur. Now that shows most 
strongly, that but for such a treaty, the trade would 
have been perfectly legal in a Spaniard; and the 10th 
section of that act, by which a certain sum is provided, as 
a full compensation for all losses sustained in consequence 
of the seizure of vessels previously to the ratification 
of that treaty, seems to me to corroborate most strongly 
this view of the subject; for it enables the parties sued 
to plead that clause in bar of the action, which would 
obviously liave been unnecessary, if under the previous 
acts no action could have been maintained at all. 
This clause, therefore, seems to me to be a legislative 
recognition of a foreigner’s right of suit. And by the 
11th and 12th sections it is jn'ovided, that all suits 
commenced in the Courts of Admiralty shall {>i\)ceed, 
if commenced; and that the damages, &c., when 
recovered, shall be paid to the government of this 
country. All these clauses, taken together, appear to 
me to shew, that what occurred to me at nisi prius was 
not a sound exposition of the law. 1 am therefore of 
opinion, that the verdict for the larger sum found by 
the jury is right, and that we ought to refuse this rule. 


Bayley J. I do not think that there is sufficient 
doubt, in this case, to induce us to grant a rule. A 

British 
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British court of justice is always open to the subjects of 
all countries in amity with us, and they are entitled to 
compensation for any wrongful act done by a British 
subject to them. It is no answer to the present action 
to say, that it would not be maintainable by a Briti^ 
subject; for the only questions are, whether the act of 
the defendant be wrongful, and what injury the plain¬ 
tiff has sustained from it ? Although the language used 
by the legislature in the statute referred to, is undoubt¬ 
edly very strong, yet it can only apply to British 
subjects, and can only render the slave-trade unlawful 
if carried on by them: it cannot apply, in any way, to 
a foreigner. It is true, that if this were a trade con¬ 
trary to the law of nations, a foreigner could not 
maintain this action. But it is not j and as a Spaniard 
cannot be considered as bound by the acts of the 
British legislature prohibiting this trade, it would be 
unjust to deprive him of a remedy for the wrong which 
he has sustained. He had a legal property in the 
slaves, of which he has, by the defendant’s act, been 
deprived. l^he 58 Cr, 8. c. 36. proceeds on this 
principle; and the provisions referred to by my Lord 
Chief Justice, seem to me to be conclusive on the 
subject. I think, therefore, that we ought not to dis- 
turb this verdict. 
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Holroyd J. However much I may regret that 
any damages can be recoverable for such a subject as 
this, yet I think we are bound to say that this plaintiff 
is entitled to them. 1 agree with the construction 
which has been put on the 58 G. 3. c. 36.; and I 
think, that even independently of that act, the action 
VoL. III. B b would 
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wppl4 i)ave i}^^n ^^jntainable for tbc loss of the 
sIatos. 

B^sr 4? TllP Statutes wbicli have been referred to, 
spea)^ i(i jpsj; Ipfips of indignntiop of tlie horrible 
traffic in beings; but they speak only in the 

name of the British nation. The declaration of the 
British legislature^ that the slave-trade is contrary to 
justice and humanity, cannot aflect the subjects of 
other countries, or prevept them from carrying on this 
trade out of the limits of the British dominions. The 
assertion of a right to controul the subjects of other 
states in this respect, would be inconsistent with that 
independence which we acknowledge that every foreign 
government possesses. If a ship be acting contrary to 
the general law of nations, she is thereby subject to 
confiscation; but it is impossible to say that the slave- 
trade is contrary to wliat may be called the common 
law of nations. It was, until lately, carried on by all 
the nations of Europe. A practice so sanctioned can 
only be rendered illegal by the consent of all the 
powers. Most of the states of Christaidom have now 
cojisented to the abolition of the slave-trade, and con¬ 
curred with us in declaring it to be unjust and inhuman. 
The subjects of any of these states could not, I think, 
maintain an action in the courts of this country for any 
injury happenmg to them in the prosecution of this 
trade; but Spain has reserved to herself a right of 
carrjdng it on in that part of the world where this 
transaction occurred. Her subjects could not legally 
be interrupted in buying slaves in that part of the 
globe, and have a right to appeal to the justice of this 

country 
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country for any injury sustained by them from such an 
interruption. These principles are confirmed by the 
decisions of the Court of Admiralty, and also by a 
judgment of Sir William Grants pronounced at the 
Cock-pit. The cases to which I allude are, the 
Forfuna, the Donna Marianna, and the JPicmci, in the 
Admiralty Court; and the Admedie, before the Priyy 
Council, (a) These cases establish this rule, that ships, 
which belong to countries that have prohibited the 
slave-trade, are liable to capture and condemnation, 
if found employed in such trade ; but that the subjects 
of countries which permit the prosecution of this trade, 
cannot be interrupted while carrying it on. It is 
clear, from these authorities, that the slave-trade is 
not condemned by the general law of nations. The 
subjects of S^ain have only to look to the municipal 
laws of their own country, and cannot be affected by 
any laws made by our government. The rule for 
reducing the damages, in this case, must therefore be 
refused. 

Rule refused. 


(a) Dodton $ A<i. Rep. 81,91. 95. 
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Srjf^' 25 th, Webster and Woodyer, Executrix and Ex¬ 
ecutor of Heatlex, against Spencer. 

MutoraSving* _^SSUMPS1T for money lent, Ac. by testator. The 

the*wifi™h^re- declaration contained counts upon promises to the 

MivBd a debt testator in his life-time, and also to the plaintiffs after 
yue to the tes- , ^ 

tatot, which by his death. There were also two counts, one for money 

his will was ap- v j -t • , 

propriated to received to the use of the plaintiffs, as executor 

s^c?ficTe^cies exccutrix, and the other, on an account stated with 

character. Plea, general issue. At the 

term thereon, trial at the last Summer assizes for Chcslcy. it appeared, 

permitted the that Tkoinas Hcatlcy, by his will, bequeathed as follows : 
money to be tT 

lent out to a Unto my son Henjamin's four children, the sum of 

whonfitw^**^ 10/.^each, with interest, the money now in the hands of 

on be^^ap.^ ’ JcMMiotw.” Tlic will was proved by Anne Wch- 

MMutor^’^ac-*^ ulone. It also appeared, that soon after the tes- 

knowledged tutor’s death, Jennions paid the 10/. to Anne IVi lnfcr, 

ceivedthemo- JUid it had been lent, through the intervention (»f licn- 
ney, and that it • ■ tj- t j -.wr- 

belonged to the tieotlc^^ to John 1^ injh'iuij/f wlu), having also 

borrowed 20/. from Benjainio gave a iiroiuis- 

latter. This note uas afler- 

executor. Held, wai’ds indorsed over to the defendant’s wife. The de- 
that both execu- 

tors might join fendant had admitted, on a claim being made bv 
in an action ® 

brought tore- /rcoi/ci’, as cxecuti'ix, that hc had received from fVJn- 

‘'be sum due on this note, and that 12/., part of 
that It not belonged to Benjamin lIeatlei/% children, but he hiul 

amount to a refused to pay it over to her. The other executor, 
devastavit, if an 
executor lends 

out on private scrarity money belonging to Uie testator, but not wanted for the im- 
mgmte uses of the will, provided he exercises a fair and reasonable discretion on the 
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Woodier, had not assented to the present action. Under 
these circumstances, the learned Judges thought that 
Woodyer ought not to have been joined in the action, 
and directed a nonsuit, giving liberty to the plaintiffs 
to move to enter a verdict for 42^., in case this court 
should be of a different opinion. D. F, Jones, in last 
Michaelmas term, having obtained a rule nisi to that 
effect, 

W. D. Evans and Littledale shewed cause. In this 
case, Woodyer ought not to have been joined in the 
action, for Webster's claim is not in her representative, 
but in her personal capacity. The moment Jennions 
paid the money into her hands, the debt to the testator 
wholly ceased, and the subsequent transaction between 
her and Winpenny, could give her no right to maintain 
an action against Winpenny in her representative capa¬ 
city. For an executor, as such, cannot maintain an 
action for money lent by himself. He may, indeed, 
maintain an action for goods sold, but that is, because 
it is his duty to sell the testator’s goods, in order to re¬ 
duce them to money. But if he afterwards lend that 
money to a third person, he must maintain an action 
for it in his own name. \Holroyd J. Here the action 
is not upon the contract of lending with IVinpenny.'} It 
is, however, for money had and received through the 
medium of a loan. The ground is, that the money, when 
once received by the executor, becomes assets; and 
having once become so, it does not, if lent out by him, 
remain assets any longer. In Ordv. Fcn'aiick{a), Lord 
Ellenbarmigh, in giving judgment, puts this case, and 
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intimates his oplnicm^ strongly, on the point Here it 
is, in substance, on action for money had and received 
on a loan, which she was not authorised, as executrix, 
td make. Her conduct, in this case, amounts to a de¬ 
vastavit, for she suffered B. H* to lend the money, and 
to take a security, payable to himself alone. Then, if 
80 , how can the money be due to her as executrik* If 
not, then it is clear, that the other executor ought not 
to have been joined in the action, and the nonsuit was 
right. 

D. F. Jonei and IF. j. Law^ contra, stopped by the 
Court. 


Abbott J. The question in this case is, whether 
this money, when recovered, would be assets in the hands 
of the executors j if it would, then the action is properly 
brought in the name of both. It appears to me, that this 
money would be assets. The circumstances are these. 
Thomas Heatle^, by his will, left a specific sum of 40^., 
to be paid, with interest, by his executors, in equal pro¬ 
portions of 10?., to the four children of his 

son; and he stated, that the money was then in the 
hands of Joseph JcHnions. It appears that Anne Web¬ 
ster alone proved the tvlll. Now, if an action had been 
brought against Jennitmi for the money, it is clear, 
that the other ettecUtor mttst have been joined. But 
Jennions paid it, without any action, to Anne Webster, 
from whom, it appears to have passed to Beiyamin, and 
to have been lent by him to Winpennp, together with 
another sum of 20?. of his own. For both these sums, 
a promissory note for 60?. Was given, which was after¬ 
wards endorsed over to Spencer. Now both Spencer and 
Winpenny knew to whom the iO/. belonged, and, it was 
tmder these circumstance^ that Spencer made the ac- 

know- 
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knotvledgment, that he had received 601. from 
penni/i and that 4-0/; belonged to Ber^'dffitn’n children, 
as having been left to them by their grahdfather. The 
question then is, whether the executors hkVe not, US 
trustees, a right to recover this money for the Use of 
the children. If l^pencer misapplies it, the executors 
would be liable, arttl lie therefore can ha^e hd right to 
retain the money, as against therti. It is laid, thUt 
Anne WAjstrv, by lending this money, \Vas gliilty of a 
devastavit; it is not clear, hotvever, from the evidence, 
that she did lend the money to BenjaiHift Heatleij. 
This, however, is not an action for money lent, bilt ohe 
against .S';>r»crr, to whom Winpcnnph&’& paid the money. 
It would be too nnicb to Say, that an excedtdf, who 
lends money belonging to the testator, which Is not 
wanted for present purposes, is therefore giiilly of a 
devastavit. And if the borrower knows, at the titne, 
that it is the money of the testator, I cah see no reason 
why the executor slu)uld not recover it in that fe'HSracteh 
The special circumstances of this case are, however, the 
ground of my decision; and I think, that both these 
executors, having been entrusted, by the testator^ with 
the care of this sum of money-, have a right to recover 
it from the present defendant, in their character of 
executors, and, consequently, that it was right to join 
both of them in the present action. 

Bayley J. I have no doubt in this case, that it 
was right to join both executors. An executor derives 
title, not from the probate, but from the will, and a pro¬ 
bate granteil to one executor cUurcs to the benefit of all; 
and all must joiti in an action brought in that character. 
Then the only question in the present case is, whether 
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the plaintiffs are entitled to bring this action as exe¬ 
cutors, and that depends upon this, whether the money, 
when recovered, would be assets ? Now we trace this 
money from Jennions to Winpenny, and from him to 
Spencer^ who, by his own acknowledgment, receives it 
for the children of Benjamin Heatley; and tliey have 
a right to look to the executors, who are accountable 
to them for the money. It seems to me, that if we can 
trace the money from the executors to the defendant, 
who received it, knowing it to be the money of the 
testator, that it still remains assets, recoverable by the 
executors. It is said, that this is not so, because the 
loan by Anne Webstei' w'as wrongful, and amounted to 
a devastavit. But if that were the case, it would follow, 
that she, by her own wrongful act, might improve her 
own personal estate. For tlicn, upon her death, this 
money, instead of going to the surviving executor, 
would go to her personal representative. The argu¬ 
ment would come to this, that if an executor were 
wrongfully to dispose of a specific chattel belonging to 
the testator, and afterwartls to recovci’ possession of it, 
the property would belong to him in his individual, 
and not in his representative character. There may be 
many cases, in which it is the duty of an executor to 
lend out money belonging to the testator. Suppose he 
has in his hands a sum which will not be called for till 
a distant period, is it to lie idle during all that time ? 
And, previous to the institution of public funds, it must 
have been lent out, in all cases, upon private security. 
It seems to me, that upon this subject, the executor 
should be allowed to exercise a fair and honest discretion, 
and, that if he does so, he cannot be guilty of a devas¬ 
tavit. The foundation of the objection^ therefore, fails; 

and, 
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and, as the circumstances of this case enable us to 
trace the money, it seems to me, that in the transaction, 
B. Hcatley and Spencer, both, acted as agents of the 
executors, and that the latter have now a right to re¬ 
quire the money to be placed in their hands, for the 
purpose of executing the trusts reposed in them by the 
will, 

Holroyd J. I am of the same opinion. Executors 
derive their authority, not from the probate but from 
the will; and it is clear, that if this money, when re¬ 
covered, would be assets, both executors must join in the 
action. Now there is no doubt that this money was 
originally assets, and that that fact was known to the 
defendant when he received it; and if so, it seems to 
me, that, in an action, for money had and received, 
brought against him to recover it, the damages will be 
also assets. Even taking it as a loan to him, it does 
not appear to me, that it would make any difference. 
It would still be a part of the testator’s property, 
for the detention of which damages might be recovered, 
and which would be assets. It seems to me, therefore, 
that the executors, in some cases, might sustain a count 
for money lent by themselves, and join it with a count 
for money lent by the testator, in his life-time. In the 
case of an insolvent estate, it would be different; be¬ 
cause there they would be bound, not to lend the 
money, but to apply it in payment of the testator’s 
debts. I think, therefore, that this rule ought to be 
made absolute. 

BestJ. concurred. 
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The Duke of Bedford against Emmett. 


An act of par¬ 
liament, the 
preamble of 
which recited 
tlic grant of a 
^larkct, and 
that jt was ex¬ 
pedient that 
provision 
should be made 
for the better 
regulating of 
the market, and 
for the more 
easy collection 
of the tolls and 
dues payable in 
the market, 
enacted, “ That 
it should be 
lawful fur the 
owner of the 
market to take 
from all persons 
who should 
place, pitch, or 
expose for sale, 
within any part 
of the market, 
any fruits, &c., 
all such tolls as 
are usually col¬ 
lected or taken 
within the said 
market, or 
which are pay¬ 
able for or in 
respect of the 
same;” Held, 
that the owner 
of the market, 
although not 
entitled at com¬ 
mon law to any 
toll, might, un¬ 
der this clause 


^SSUMPSIT for tolls and duties due and p^jritble 
by the defendant to the plaintiff, as owner atid 
proprietor of Covent Garden Market, and of the dues, 
duties, and tolls thereto belonging and arising thereby 
and therefrotn, for and in respect of the defendant’s 
having placed, pitchetl, and exposed for sale, ahd sold 
within the said marketj divers large quantities of fruit, 
flowers, vegetables, and herbs. The second count was for 
tolls payable in respect of fruits, flowers, pitched, placed, 
and exposed for sale within On'cnt Garden Market. 
Plea, first, except as to tlie sum of 4r/. Non-assumpsit; 
and ns to that sum a tender. At the trial before Abbott 
C. J., at the last Middlesex sittings, the question was, 
whether tl>e toll payable for fruit and vegetables was 
a enrt-loa<l, or a separate toll on each basket ? It 
appeared, in the course of the trial, that the market was 
practically subdivided into smaller markets, denominated 
the fruit-market, the casualty-market, and the potatoe- 
markel. In that part called the fruit-market, the toll 
usually taken was 2d. per basket for strawberries and 
gooseberries; of which a cart would contain several. 
There were some few instances, however, in which the 
payment of this toll, even in the fruit-market, had been 
successfully resisted. In other parts of the market, the 
toll taken for the same articles, was only 4d. per cart- 


of the act, recover such tolls as, at the time of passing of this act, were usually paid in any 
part of the said market; and that, although the tolls then usuiAljr ptfld ill respect of the 
same articles were different in different parts of the market. 


load. 
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load. The articles, in respect of which the present toll 
was claimed, had been pitched for sale in the fruii* 
market. King Charles II., by letters patent granted 
unto William^ Earl of Bedford^ that he, his heirs 
and assigns, should and might from henceforth, for 
ever, have, hold, and keep a market within the pa¬ 
rish of St, Paul Coveut Garden^ in a certain place 
there, then called The Piazza^ in the county Middle¬ 
sex^ near tlie church, &c.; (the limits of the market were 
then described,) for the buying and selling of all and 
all kinds of fruits, flowers, roots, and herbs whatsoever, 
together with all liberties, free customs, tolls, stallage, 
piccage, and all other profits, advantages, and emolu¬ 
ments whatsoever, to the like market in anywise be¬ 
longing, or with the same usually had and enjoyed. 
But the grant did not give any specific toll. By an act 
of the 53 G. 3. r. 71., reciting the grant in the pre¬ 
amble, and “ that it w'rs expedient that provision should 
bo made for the better regulating and ordering of the 
market, and ol' the persons resorting thereto, and for 
the more easy collection and recovery of the tolls and 
dues payable in the said market, or in respect thereof; 
it was enacted, by s. .3., that it should be lawful for the 
owner of the market, and his lessees, to demand and 
take from all persons who shall place, pitch, or expose 
for sale, or sell, within any part of the s.aid market, any 
fruits, flowers, vegetables, roots, or herbs, all such tolls 
as are usually collected or taken within the said market, 
or which are payable for or in respect of the same 
and that, afterwards, no tolls shall be payable by any 
persons who shall buy any fruits, &c. within the said 
market, or for or in respect of any such' fruits so by 
them bought within the said market, unless the same 

shall 
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shall be by them again placed, pitched, or exposed for 
sale, or sold within the said market. And, by section 8. 
it was enacted, “ that nothing in that act contained, 
should in any manner alter, vary, lessen, diminish, or 
affect the title of the Duke of Bedford, to stallage, 
piccage, or any other liberties, customs, profit.s, advan¬ 
tages, or emoluments whatsoever to the said market 
belonging. The Lord Chief .Tiistice w^as of opinion, 
that this act of parliament recognised a right in the 
owner of the market to such tolls, as, at the time of 
the act, were usually taken or collected; and he di¬ 
rected the jury to say, by their verdict, whether, in 
that part of the market, called The Fruit-market, the 
toll usually collected or paid, was Ad. a cart-load, or 
the larger toll claimed by the plaintiff. The jury 
found a verdict for the plaintiff for the larger toll. 


Marryat now moved for a new trial. This being a 
market created within the time of legal memory, the 
plaintiff cannot claim a toll by prescription; and the 
grant itself not having s}>ecified any toll, it is clear, 
that no toll was due at common I.iw. 2 Institute, 220. 
and Osbusfon v. James (a), fire authorities in point. Be¬ 
sides, there cannot be two distinct tolls for the same 
article, in different parts of the same market. The 
5S G. 3. c. 71. docs not create any new toll. The 
object of the legislature, as stated in the preamble, was 
merely to regulate the collection of such tolls as were 
then payable; and, for that purpose, the obligation of 
paying the toll is transferred from the buyer to the 

(a) Lutu>. 1380. See aUo Heddy v. JVheelhouse, Cro.JSlk, 5SR, 
palmer, 77. 86. Moore, 474, 


seller, 
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seller. The 5th section, indeed, enacts, “ that the owner 
ot the market shall be entitled to take all such tolls 
as are usually taken or collected within the said market, 
or which ai*e payable for or in respect of the same; but 
the word or, consistently with the general intention of 
this act, must be read and; for the intention of the 
legislature was, not to create any new right of toll, but 
merely to facilitate the collection of such tolls as were 
then payable in the said market. The toll claimed in 
this case, is rather in the nature of stallage, and, if it 
be stallage, it is expressly enacted, by the 8th section, 
that the right of the owner of the market in that 
respect, is not to be in any degree affected. In Jjywdoti 
V. Hiewth^ («), the court of Common Picas were of 
opinion, that this act of parliament did not, in any 
respect vary the common law right to toll. 

AnnoTT C. .1. The only ground of the application 
for a new trial is, that the case was not correctly left 
to the jury. I was of opinion, at the trial, that, under 
the fifth section of this act of parliament, the jury had 
only to enejuire what tolls had been usually collected 
and [laid at the time of passing the act; and that they 
were not to enquire what rights the grantee might ori¬ 
ginally have had under the grant from VaugCharlcsll.: 
for the acts seemed to mc’ to have been passed with the 
intention of putting to rest all such questions of law, as 
to the original right to toll. I am still of the same 
o[)iiiion. The jury have, in this case, found that this 
toll had, previously to the passing of this act, been 
usually paid in the fruit-market; and, whatever doubts 
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might have existed under the common law, as to the 
right to a different toll in different parts of the same 
market, yet that doubt was, I think, certainly removed 
by the act of parliament. For the only question under 
that act is, as to the usage, and there seems to be 
no objection to an usage applicable to the payment of 
different tolls for the same fruits and vegetables, in dif¬ 
ferent parts of the same market. I think, therefore, 
that there is no ground for a new trial. 

Bayley J. It seems to me, that when the act of 
parliament is considered, the direction of the Lord 
Chief Justice, will bo found to be quite right. The 
objection is, that it is impos.sible to sustain a different 
toll for the same article, in different parts of the same 
market. If this had been a toll at common law, there 
would be great weight in the objection. A mere 
market toll is payable by the buyer only, but in ad¬ 
dition to this, other tolls arc payable by the seller to 
the owmer of the soil. Oi' this sort, are stallage and 
piccage, wdiich are very distinguishable from a common 
market toll. For it has been decided, in the case of a 
market held on borough linglish land, that the former 
descend to the special heir, and the latter to the heir- 
general. In this case, by the original grunt recited in 
the act of parliament, the proprietor of the land was 
empowered to hold and keep a market for tlie buying 
and selling ol fruits and vegetables, &c., together with 
all liberties, free customs, tolls, stallage, piccage, and 
all other profits, advantages, and emoluments whatso¬ 
ever, to the like market in anywise belonging j and tlie 
object of the act seems to have been, to give a more 
easy remedy for the recovery of tolls. For it says, in 

the 
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thp sectiop, it shall Way be lawful for the 
owner of the market) to demand from every person 
■who shall place, pitch, or expose for sale, or sell, within 
any part of the market, any fruit, &c., all such toll as 
is usually taken or collected within the said market, or 
which is payable for and in respect of the same; and 
then it proceeds to state, that the buyer shall not be 
liable for any toll; and the act not only transfers the toll 
from the seller to the buyer, but also imposes it on the 
seller, where there is no buyer. It goes further, there¬ 
fore, than a mere market-toll, and seems, to me, to in¬ 
clude the case of a stallage and piccage toll; and if, 
therefore, a })erson places or pitches any articles for 
for sale, he is, under this act, to pay what is usually 
taken for placing and pitching. If it is admitted, that 
this toll is in the nature of stallage, there is an end 
of the tpiestion; for one part of a market may be so 
much more convenient than another, for the purpose 
of exposing wares for sale, as to justify a different pay¬ 
ment for the privilege of erecting stalls there; and if 
the usage has established a particular payment in any 
j)art, it seems to me, tliat the words of the act are com¬ 
petent (o give to the owner that compensation, in each 
part of the market, which the usage or custom may 
liave established. It is said, that in this clause, the 
word “ or” is to be construed “ and.” But that can¬ 
not be so, for otherwise the words ** usually taken or 
collected in the said market,” would be wholly useless. 
The true construction seems to be this: the act con¬ 
templated two distinct classes of cases, and provided, 
that if there were a settled usage, that usage should 
regulate the payment in future; but if not, that then 
the owner of the market should take such toll as was 

pajr- 
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payable. This construction gives effect to every word 
in the clause, which, by the settled rules of construction, 
the Court is bound to do if possible. This being the 
meaning of the act, the only remaining question in the 
case, is a question of fact, as to which, it sufficient to 
say, that there was evidence on both sides, and the jury 
have determined the point. 

Holroyd J. I think that the direction of the 
Lord Chief Justice was right, and that this was in the 
nature of stallage, rather than of a strict market-toll. 
The latter is payable by the buyer only, but here, it is 
taken from the seller, and that whether his goods are 
sold or not. Now, by the 5th section of the act of par¬ 
liament, the legislature has given a right to the owner 
of the market to take such tolls as were then usually 
collected or paid, or such as were payable. lij there¬ 
fore, there was a general usage, that usage was to regu¬ 
late in future; if not, then the uwner was to resort to 
such rights as he legally jjossessed. In the former part 
of the clause, however, the question of right is not in¬ 
volved. In Itex V. Birc/i (a), a similar <|uestion arose 
as to the construction of the charter of the corporation of 
Liverpool^ and there it was considered, that however the 
usage as to the mode of election there, had originated, 
previously to the charter of Car, 2., still, if there was an 
usage in fact proved, that usage, by the charter, was to 
regulate future elections; and here 1 think, that accord¬ 
ing to the true construction to l)e put upon this clause, the 
only question is, what tolls were, in fact, usually taken 
taken previously to the passing of the act; and as this 

(a) 4 7.11. 606. 

toU 



IN THE 60th of <|eo. Ilf. AUb IsT OF GeO. IV. 

toU ieefiis to me in the stallage. 1 oni see 

nothing unlawful in the owner the market taking a 
difierent toll, in different parts of it, in consideration 
the greater convenience of situation to the sellers of the 
goods. As to the que^ion of ffict, 1 cannot say that 
the jury have found a verdict so contrary to the evi¬ 
dence, as to justify the Court in setting it aside, (a) 

Rule refused. 
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The King against G4:.enn. 


Saturdatft 
January 29U 


'^HE defendant, in this case, had been prosecutrix in Practice. 

an indictment for a conspiracy, upon which the 
then defendants were found guilty. An indictment, 
however, was found against her for perjury, and an¬ 
other against Mary Whitby^ one of the defendant’s 
witnesses. They stood for trial at the last London sit¬ 
tings, as special juries, the indictment against the de¬ 
fendant standing first in order in the pap^. 


Jeremy now applied to quash this indictments upon 
the usual terms. 


Moorey contrd, contended, <mi the authority of The 
Kmgv, Webb (a), that it ought only to be done <m the 
specie terms, that the prosecutor should be named, 
and that this indictment should stand in the same situ¬ 
ation as the first would have done. 


(a) 1 ‘StaOtitoM, 460. 
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1^0. 216e Cburl directed the rule to be drawn up accord- 

inely* when the prosecutor’s name should be dis- 

'Hi.KxKa j * 

agttintt closed: and 

Glkkk. 

The rule drawn up was, that the first indictment 
should be quashed on the payment of costs by the pro¬ 
secutors, the defendant to appear on the 12th February^- 
the issue to be joined on the second indictment to stand 
for trial in the sittings-paper in the same situation, and 
to come on for trial in the same order with reference 
to the prosecution against Maty Whitby as the issue 
Joined on the former indictment. 


satunUof, T'be KiNG a<famst 'The Inhabitants of 

January 29tb. ® 

Mildenhall. 
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provided for 
him by the year 
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rested every 
nij^t during 
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^WO justices, by their order, dated 15th January, 
1819, removed Winner Cooke and Susan his wife, 
from the parish of Mildenhall, in the county of Siy^olk, 
to the parish of Newmarket, All Saints, in the county of 
Cambridge, The sessions, on appeal, quashed the or¬ 
der, subject to the opinion of this Court on the follow¬ 
ing case: 


On the 1st of May, 1817, the pauper being a single 
man, let himself as a yearly servant to Richard Bailey, 
of Mildenhall, in the county Suffolk, and entered into 


liis service on the same day. The pauper was employed 
turned bwk in by his master every day from the commencement of his 

die morning to 

his master'a service up to thc 5th of April, 1818, to drive the mail- 
house at M., 
and usually 

went to hm in his own exclusive room for about two hours; field, that his place of rest 
was in and that his settlement was there also. 


cart 
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cart to and from NeumarJcet and MildenhaU. For this 
purpose he started every night from Mildenhall and 
arrived at NewmarJeet at about eleven o’clock in the 
evening; and after delivering the bags, &c., which 
generally occupied about an hour, went to bed at an 
inn in Newmarket^ in a bed hired for him exclusively 
for a year, and paid for by his master. He slept until 
about four o’clock in the morning, when the mail-coach 
arrived at Newmarket from London^ and the pauper 
used to get up and receive the MUdenfiaU mail-bags, and 
drive his cart back to Mildenhall, where he generally 
arrived at about, six o’clock. He then, after putting 
up his horse, &c., went to bed in a room provided for 
him in his master’s house at Mildenhall, and slept two 
or three hours. He was employed during the rest of 
the day in Mildenhall, as his master chose, and some¬ 
times, which was about eight or ten times in a month, 
he did not go to bed at all at Mildenhall, He kept 
all his clothes, and took all his meals in his master’s 
house, and the room and bed in which he there slept 
were exclusively appropriated to him, and he con¬ 
sidered that Mildenhall was his home, but that he took 
his night’s rest at Newmarket, He kept no clothes, 
nor any thing else, at Newmarket, and other persons 
occasionally slept in the same room there with him. 
From the 5th of April, 1818, until the following 1st of 
Ma;y, he never drove the mail-cart at all, but lived 
wholly in his master’s service at Mildenhall. On the 
1st of May, 1818, he quitted Mr. Bailees service. 

Dotier and Rolfe, in support of the order of sessions. 
Here there was no question as to the validity of the 
hiring, nor the duration of the service. The only doubt 

C c 2 is. 
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», where the pai^ier slept daring the time. For the 
last twenty-five nights he slept wholly at MUdenkall^ 
and daring the other period he completed his night’s 
rest at that place. The sleeping four or five hours in 
the middle of the night cannot be what is meant by 
the word pemoctavity which is essendal to the obtain¬ 
ing a settlement. Rex v. Ringmod (a). It might as 
welt beccmtended that a mail-guard or coachman gains 
a settlement in each of the parishes through which the 
coach passes in the night. 


Scarlett and Chitty^ contra. Here it is stated as a 
fact in the case, that the pauper considered himself as 
taking his night’s rest at Neamarket^ and the bed was 
there hired for him by the year, which is an important 
fact. If a servant’s business be such as to compel him 
to sleep in a particular parish, no doubt he gains a set¬ 
tlement there, although his daily service be in another 
place. Here he slept substantially at Nemnarket^ and 
the rest he had at Mildenhall was after seven o’cltxik in 
the morning. If that were sufficient, a labourer who 
slept in one parish in the night might gain a settlement 
ill the parish where he worked, if be slept there two 
or three hours daring the day. 


Per Curiam, Here the pauper was, by the nature of 
his service, compelled to wait a few hours in the middle 
of the night for the return of the mail. During that 
time he slept there; but that sleep was not his or¬ 
dinary and sufficient rest, for after he returned to his 
master’s house at Mildenhall he went to bed in his own 

(«) 1 

room, 
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roonii which was there provided for his exclusive use. 
He did not, therefore, go to Newmarket as to his place of 
rest, and unless that were so, he could gain no settle* 
ment there. Besides, it was for the respondents below 
to establish affirmatively a settlement in Newmarket $ 
and if that is left doubtful, the Court will not quash 
the order of sessions. But here, in fact, •MildenhaU 
appears to have been tlie place of rest of the pauper 
during his service. The order of sessions is therefore 
right. 

Order confirmed. 


The King against The Inhabitants of Bleasby. 

f/y'ILLIAM KIRKHAM, with his wife Catherine 
and four children, was removed from Bleasly to 
'Thargarton, in the county of Nottingham, by an order 
of two justices dated January, 1819. The ses¬ 
sions, on appeal, discharged the order, subject to the 
opinion of this Court on the following case: 

The pauper was born at Gonalstone, the place of his 
fiither’s settlement, in June, 1785 ; mid at Martinmas, 
1798, being then thirteen years of age, was hired and 
served for a year with James Hind, of Gonalstone afore¬ 
said, farmer. When the pauper was about sixteen 
years of age, his father gained a settlement in Tkur- 
garton by renting a tenemmt of the yearly value of 
10/. on which the father continued to reside during the 
remainder of the pauper’s minority, and the pauper 
continued daring such period (that is, from about two 
years after the expiration of his sefvice in Gonalstone, 
until he was twenty-one years of age,) to reside in his 

C c S fiither’a 
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Where a pauper 
being settled 
by parentage in 
Jl., at the age 
of 19 years 
biredand served 
for a year in A., 
and afterwards, 
when be was 16 
years old, re> 
turned to and 
lived with his 
father’s family 
until he became 
of age: Held, 
that having ac¬ 
quired a settle¬ 
ment of his * 
own in it, he 
did not fol¬ 
low the settle¬ 
ment of his fa¬ 
ther subse¬ 
quently gained 
in another pa¬ 
rish, whilst the 
pauper conti¬ 
nued to reside 
with him. 
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father*s house at Thurgartoriy working during the time 
as a journeymen framework-knitter, and occasionally 
paying' part of his earning^ to his father who was a 
labourer, as a compensation for his board. The ses¬ 
sions being of opinion, that the pauper had gained a 
settlement in his own right in Gonalstone, by the hiring 
and servic6, and that the settlement gained about two 
years afterwards in Thwrgartmi by the pauper’s father, 
did not vary or affect the settlement of the pauper, dis¬ 
charged the order. 

Scarlett and Balgui/, in support of the order of ses¬ 
sions. In this case, the pauper’s settlement did not 
follow that of his father, because he had ac(]uired a set¬ 
tlement of his own by hiring and service at Gonahtone, 
And the circumstance that at the time his father was also 
settled there, cannot make any difference. This is not 
like the case of a certificated person; there his family 
cannot gain settlements by hiring and service, unless 
emancipated, and undoubtedly it has been held, that a 
hiring and service, in order to emancipate, must be in 
a third parish, and that if it be in the certifying parish 
it will not do, Rex v. Keel (a), Rex v. Ingworth {b% 
Rex V. Halifax, {c) But this case is distinguishable al¬ 
together. Here the pauper, under the 
gained a substantive settlement in his own right, which 
put an end altogether to his derivative settlement from 
his father. And even if the case be put on the ground 
of emancipation, it may be safely contended, that the 
pauper was emancipated; for the acquiring a settlement 
is distinctly stat^ by Lord Kenyon as one of the 

(a) Cold. 144. (t) 8 T.Il. S39. (c) Murr.S.C. 806. 

modes 
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inodes of emancipation, v. Witton cum Twam^- 

hrookes, (a) 

Nolan and Denman, oontra. If a child be not eman¬ 
cipated but continues a part of its father’s family, every 
new settlement acquired by the father, is also a new 
settlement acquired by the child. And, therefore, in 
the present case, if the pauper was not emancipated, 
the settlement in Thurgarton. is his last legal settlement. 
Now, in order to constitute emancipation, there must 
be some deliberate act of separation on the part of the 
family. Marriage or separation, after twenty-one, or 
contraedng a relation inconsistent, as in the case of the 
soldier are all deliberate acts of this description. To 
these, undoubtedly, Lord Kenyon adds in the case 
cited, the acquiring a settlement for himself. But 
this must be understood to be a settlement distinct from 
that of his family, for no other settlement could produce 
a separation. And in Rex v. CoUingbow'n Ducis{b), 
Lord Kenyon corrected his expression in this manner. 
Besides, in Rex v. Keel it was distinctly stated, that a 
party can acquire no new settlement in a place where 
he was settled before. If so, the hiring and service in 
this case gave none at Gonaistone, and then no doubt 
can remain on the point. In Rex v. Roach (c), it seems 
to have been taken for granted that if the soldier had 
returned into his father’s family before twenty-one he 
would not have been emancipated. Here, after the 
hiring and service, the pauper returned and remained 
till twenty-one in his father’s family, during which time 
the new settlement was gained by him. The contrary 
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decision would have a bad effect in separating fatniHee 
from each other. 

Abbott C. J. 1 am of opinion that, in this case, 
the order of sessions should be confirmed. There are, 
undoubtedly, some consequences which will follow from 
this decision, which are to be regretted, but they are 
consequences arising from the system of the poor laws, 
over which the Court has no control. There is, 
however, another inconvenience, I mean the great fre¬ 
quency of legal controversies, which this Court can, in 
some degree, prevent, by not departing from the deci¬ 
sions of our predecessors who have left us, as it seems to 
me, an intelligible rule upmn this subject. 1 take it to 
be settled law, that if a child acquire a settlement of his 
own, although he may afterwards, during his minority, 
return and live with his fiither’s family, he does not fol¬ 
low the settlement of his father subsequently obtained^ 
In this case the piauper did acquire a settlement by the 
hiring and service in Qonahtone; and after that time he 
derived his settlement no longer from [his father, but 
ftrom the contract of hiring. I cannot agree with what 
is stated in Bex v. KeeL on that subject; and, in¬ 
deed, the point was no piart of the decision of the 
Court in that case. For the question, both there 
and in Bex v. Ingmrtk^ was, whether a certificate 
was discharged by a hiring and service in the cer¬ 
tifying parish, and the Court held, that it was not, 
on the ground, probably, that it was better to hold 
that no settlement gained in the parish granting the 
certificate, should afl^t the parish to whom it was 
granted, it not being a question into which the latter 
Vfoiild be likely to enquire. Those cases are, how¬ 


ever, 
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ever, very distinguishable from the present. I am, there« 
fore, of opinion, that the order of sessions ought to be 
confirmed. 

Bayley J. I am of opinion, that the cases relating 
to certificated persons ought to be wholly laitl out of 
the question, in the present case. It has long been 
considered as a point settled by Rex v. Witton cum 
Twarribrookes that the settlement by parentage only 
*continues so long as the child remains a member of 
the family, and that the settlement of a child who has 
acquired one of his own does not shift with that of the 
father. Then the only question is, whether this pau¬ 
per has done any act to gain a settlement of his own in 
Gonahtone. It is said that he has no^ because he had 
a settlement there before, but the words of the statute 
of the 8 W. & M. expressly provide, that if an unmar¬ 
ried person shall so be hired and serve, he shall be 
judged and deemed to have a good settlement. It 
seems to me, that the statute having expressly provided 
this, the pauper who was hired and served a year in 
Gonahtone, did gain a settlement there, and that the 
order of sessions must, therefore, be confirmed. 
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Holroyd J. 1 think that, in this case, the settle¬ 
ment of the son was not varied by the settlement of the 
father, subsequently obtained. The cases which have 
been cited with respect to certificates do not seem to 
me to be applicable to the present. I can see no rea¬ 
son why a party should not gain a new settlement in 
the parish in which he had one before, where origin<h 
ally he had it in another right, as derived froil^ his 
father, and subsequently in his own right, under the Ion- 
tract of hiring and service. 1 therefore fully agree with 

the 
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the Court in thinking that this order ought to be 
confirmed. 

Order confirmed, (a) 

(a) JBest J. was absent in tbe Bail Court. 


Saturday, Xlic KiNG cminst The Inhabitants of 

January 29th. ® 

Skeffington. 


'Wibere the mo- 
Ihcr of an ap¬ 
prentice, whose 
time bad not 
expired, applied 
to his master to 
give him up to 
her, and the 
master having 
consented to it, 
and all having 
agreed to part, 
the apprentice 
went away; but 
the indenture, 
which was in 
the hands of a 
third person, 
was never ap¬ 
plied for nor 
given up; 

Held, that tbe 
apprenticeship 
was not put an 
end to by this 
agreement, al¬ 
though the mas¬ 
ter said that be 
would have 
giv^ up the 
indenture if he 
had had it in his 
possessiim at 
the time, and 
afterward re¬ 
fused to take 
back the^ 


justices, by their order, removed Thomas- 
Harr ison, and Ruth his wife, from the parish of 
Halstead to the parish of Slc^ngton, both in the county 
of Leicester. The sessions, on ap{>ca], confirmed tlie 
order, subject to the opinion of this Court on the fol¬ 
lowing case: 

The respondents proved a hiring and service in 
Sk^ngton by the pauper 'Thomas Harrison, from 
Martinmas, 1812, to the following ATar/inmas. The 
appellants then gave in evidence an indenture of ap¬ 
prenticeship, dat^d 1805, by whicli the pauper bound 
himself apprentice to William Dudgeon, of the parish of 
St. Mari/, Leicester, for the term of ten years. A pre¬ 
mium of 12/. was stated in the indenture to have 
been paid to Dudgeon with him by the churchwardens 
and overseers of the parish of Tugby, which was also 
stated to have been paid by them out of a cha¬ 
ritable donation fund belonging to that parish. No 
evidence, however, was given of the premium having 
been paid out of a charitable fund, except the above 
statement on the face of the deed) and the declaration 


Secondly, where an unstamped indenture apprenticeriilp recited that a premium of 12/. 
had been paid; but added, that it wwt paid out of a charitable donation fund belonging to 
the pariah, and tbe master being called, proved tliat tlie premium had been paid by the 
paridt officers, who told him at the time of j^yin^ it that it was charity money : Held, that 
the Act of payment bring proved, the recital in the indenture, and the declarations e# 
the parish offiem, were not admissible in evidence, so as to bring the case within 
the in dm 44 G. 3. c- 98 . s. ] 90 „ and that the indenture, bring unstamped, wan. 

void- Semble, that a duuritablc donation fund belonging to a parish is a public charity, 
Sudl exception. 

of 
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of the parish officers at the time they paid it, that it 
was charity-money. The deed was objected to as not 
having any startip, but the objection was over-ruled. 
The pauper served under the indenture for four years 
in the parish of Si. Maty, Leicester, when his mother 
applied to Dudgeon to give him up to her, she saying 
she had fprocured another master. The master said 
she might have him and welcome. They all agreed to 
part, and the boy went away with his mother. The 
indenture remained in the hands of the overseers of 
Tughy^ and was never delivered either to the boy or 
his mother, nor applied for by any of the parties ; but 
the master said he would have given it up if it had been 
at the time in his possession. The overseers of Tughy 
afterwards applied to Dudgeon to take the boy again; 
but he said he would not, adding, unless the magis¬ 
trates make me take him again, I have done with him; 
and he never heard any thing ^ore on tlie subject. 

Denman^ Marriott^ and Dxoarris, in support of the 
order of sessions, contended, that the indenture was 
void, inasmuch as a premium was paid, and no stamp 
was affixed to it, Jis required by 44 G. 3. c. 98, And 
there was no legal evidence that the premium was 
advanced out of any public charity, so as to bring the 
case within the exception contained in section 190 of 
that act. For if the recital in the indenture was suf¬ 
ficient, it would always be competent for the parties to 
make such a recital, and so to avoid the duty alto¬ 
gether. Nor was the declaration of the parish officers 
evidence which ought to have been received. Then, if 
so, the indenture being void ab initio, the pauper was 
sui juris when he hired and served in 1812 in Sk^ffing-' 
ton. But if not void ab initio, still the apprenticeship 
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was put an end to by the agreement, in 1S09, betweett 
the mother and Dudgeon. If any thing short of abso¬ 
lute cancellation will do, this is sufficient; for the 
reason expressly assigned, for not giving up the inden-^ 
ture, was only that it was in the hands of a third party. 
And the master afterwards refused to take the boy 
again. And even if this was not so, then the subse¬ 
quent service, in 1812, may be considered as a service 
with the permission of Dudgeon and if so, a settlement 
would still be gained in Skeffington. 


Gumey, PhiUippSf and Francklin, contrA The objec¬ 
tion as to the wont of a stamp arose and was answered 
by one and the same instrument. For if the recital be 
read to prove the payment of the premium, it must also 
be read to shew that that premium was advanced out 
of charity money. So, also, as to the declaration of 
the parish officer. That, was a declaration accompany- 
ing the act of payment, and qualifying it. Then, if so, 
Rex V. St. MatthtrFs, Bethnahgreen (a) shews that this 
is a public charity within the exception. As to the other 
point, Rex v. Bow (&) is decisive to shew that the in¬ 
denture was not put an end to, and Rex v. Harberton (c) 
is to the same effect. Then the apprentice was not sui 
juris in 1812, when the hiring and service took place; 
and, therefore, gained no settlement in Sk^ng^on. 


Abbott C. J. If it had been shewn in the present 
case, that this apprenticeship had ever been well consti¬ 
tuted, I should have been of opinion, upon the autho¬ 
rity of the case oiRex v. Baw^ which has been cited here, 
that the agreement between the parties in this case was 
not sufficient to put an end to the indenture. I think, 

(«} Burr. S. C- 574. {b) 4 98S. (c) 1 T. JL 13». 

also, 
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also, that the fund out of which the premium is said to 
have been paid, was a public charity within the mean¬ 
ing of the exception in the stamp-act. But 1 think 
that there is no sufficient evidence in this case to shew 
that the premium was in ffict paid out of such a fund. 
It is stated in the case, as a fact proved by the master, 
that a premium of 121. was paid with the apprentice. 
That being so, it would be very dangerous to say that 
the declaration of the parish officers should be admit¬ 
ted to prove the nature of the fund out of which it 
was paid, more especially when those persons might 
have been called to prove the fact. The case is not 
precisely the same as if a declaration of the parish 
officers had been offered as the only proof of payment. 
In that case the whole declaration would have been 
receivable. But here the fact of payment was itself 
proved. Upon that ground I am of opinion that the 
indenture ought not to have bejen received in evidence j 
and, therefore, that the sessions had nothing before 
them to shew that the pauper was not sui juris at the 
time when he served for a year in Sk^ngton, The 
order of sessions must, however, be confirmed, because 
their ultimate decision, although founded on wrong 
grounds, was correct. 
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Bayeet J. I am entirely of the same opinion. 
The respondents having proved a case of hiring and 
scuvice, it became the duty of the appellants to shew 
that there was, at the time, a subsisting valid appren¬ 
ticeship. In order to do that, they produce an in¬ 
denture, which, on the face of it, purports that a pre¬ 
mium has been paid, and which is not stamped. Now, 
if that premium was paid out of a public charity, it was 
3 the 
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the duty of the appellants to prove that fact, which 
was within their knowledge, and of which the respond¬ 
ents could know nothing. An indenture of appren¬ 
ticeship is no evidence of the facts recited in it. If it 
were, the inconvenience pointed out in argument would 
occur, that in order to defraud the revenue a party 
might always recite that the premium was paid out of 
a public charity, whether the fact were so or not. But 
it is said that if the payment of the premium be 
proved by the indenture, this recital also becomes evi¬ 
dence. Tiiat answer is not, however, sufEcient; for it 
is plain upon this case, that, independently of the in¬ 
denture, there is direct evidence of the fiict of payment. 
1 think, therefore, that on the evidence this was a void 
indenture. 


Holroyd J. If the recital in the indenture of ap¬ 
prenticeship, and the declaration of the parish ofheers, 
had been the only evidence of the fact of payment of 
the premium, I should have been of opinion that there 
was pufficient evidence also, that it was paid out of a 
public charity. But, on looking at this case, it is clear 
to me that that fact was proved substantially by the 
master. If so, the sessions decided wrong in re¬ 
ceiving the indenture in evidence without a stamp. 
Their ultimate decision was, however, right, for they 
confirmed the order. 

Order of Sessions confirmed. (/?) 


(n) Jtfst 3. absent in Uie Bail Court. 



* 87 , 


aN THE 60 th of Geo. Ill, and 1st of Geo. IV. 


Hanley, Esq. against Pepper. 

■^SSUMPSIT by plaintiff, as farmer of post-horse 
duties for Hertfordshire, against defendant, a per¬ 
son licensed to let horses for travelling post, for duties 
payable by him. There was also a count for money 
had and received. Plea, general issue. At the trial, 
before Abbott J., at the sittings after Trinity term, ISIS, 
a verdict was found for the plaintiff damages 5s, ; sub¬ 
ject to the opinion of this Court, upon the following 
case: 

The plaintiff was the farmer and collector of the post- 
horse duties for the county of Herts, and the defendant 
was a person licensed to let to hire horses, for the 
purpose of travelling post by the mile, or from stage 
to stage, under a licence from other persons, who were 
farmers and collectors of the like duties, in the county 
of Middlesex, At the time in question, the defendant 
kept the Commercial Inn, at Barnet, and resided there 
with his family. The inn is in the county of Herts, On 
the other side of the road, and in the county of Middle¬ 
sex, he held stables and other buildings, in a yard, 
where he kept all his horses for hire, and where the 
ostler and his wife resided, by whom the stamp-office 
and posting-tickets were constantly filled up, and sent 
from the yard >vith the horses and chaises, when 
hired or ordered by any customer. The chaises were 
all returned to the assessed taxes, and the assessed 
duties upon them were paid in the county of Herts, 
Up to the 1st October, 1817, the defendant took out an 
annual licence from the collector for the county of Hetis, 

who 
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who was then also collector for Middlesex i and, under 
such licences, paid the post-horse duties to the said col¬ 
lector, up to that time. The districts then becoming 
separated, he took out a new licence from the farmer 
and collector for the county of Middlesex ; and, since 
that time, all the stamp-office tickets issued by the de¬ 
fendant, with horses, have been supplied to him by the 
farmer of the district in which Middlesex is included. 
He was applied to on the part of the plaintiff, as farmer 
of the duties for Herts^ on the 25th of February^ 1818, 
who asked the defendant if he had taken out a licence 
for Herts j he said he had taken out a licence for Mid- 
dlesex^ as his horses stood there, and should account for 
the duties to the fanner of Middlesex, and not to the 
farmer of Hals. On the Sth of March, 18i8, John 
Hills, a guest of defendant, in the Commercial Inn, in 
the traveller’s room there, which is in the county of 
Herts, ordered of the defendant a chaise and pair of 
horses, to be used by the said John HiUs in travelling 
from thence to St. Alban^S; and defendant, previously to 
the using of the said horses, charged the amount to the 
said Jdm Hills. The said chaise and horses having 
lK?en put to at the stables in Middlesex, and a stamp 
office ticket for them filled up there by the ostler, 
were driven up to the door of the inn, on the Hertford¬ 
shire side of the road, and there took up the said John 
HiUs, and carried him to Sf. Alhcm*s. Th6 hiring by 
HiUs was made at the instance and expence of the 
plaintiffi in this action. The defondant bad notice on 
Uie 12th of March, 181^, to pay, on the 2Sth of the 
same month, to the plainthf, as such former and col¬ 
lector, the duto upon the aforesaid hiring; but refused 
so to do, contending that it belonged to the farmers for 

the 
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BaylySor tbe plaiatiE It mi^ {leifiape, >ibe«iaiv 
tended, that in this case^ the defendant has ngtHcted 
bonAide in removing his liorsesjotp hiit, 

wkhottt doii^ that, it is clear from 44 Q,», c. 08. 
scAe^ by which the duty is imposed, that the place 
of residence is to be the criterion. Now, in this case, the 
residence was in Herifot^Amgf ishei^ the travi^ler 
menced his journ^. Anc^tMssa ^j^opifped 25 Q. s. 
€.51. & 15.; for the iniHhe«||ir^«|D isSipi the 8taiap^>ffiee 
ticket, is requirod tq |iiitypli it the name of his house or 
sign. The 27 Gf. 3. e. Si. c. IS. does not vary the 
case: that only fstovides, lha| d^duty ehnS be payable 
wh^ the ticket Is issoed, atidi die innbeiqMr issaing it 
resides. It iberehme iSem'ly* conteinpiates, not an 
issuing hy the ostler, bnt ^ dne inidbeper. If so, the. 
ticket in this case was issued in JBkr^d$kiret where 
the defendant tdso resided^^, f 

i 

Manyatt contra. the defendaeMi who has 

taken out his licmice lirom the Mi4iikmit c^eoior, 

4f 

ought toaeeeimt forthedtiifestofitm, and he has done 
»se. The provmons cd* are 

to the present caset fei)^ at that time, no^yiqiastidia 
could aisse between dlibteiit GoUiMtbS% and dmrefeif;^ 
WM <^410 consequence, ^pro1nded4lindb9l|es>trerepl^ 
in fdhfi place they were accounted ibr. flkwt the 27 <?. k» 
«. Si. e. 48. was passed i^or tfee purpOie of rsgidataE^ 
litenisitac^ and proiiides^ ^dtt^hity diad 1^^ 
iMewlMswiimai^iafe ilei% ikatls^ine 

in lb#di^ ajse made nut dieiu^ iMid||||piPe 
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delivered,to the post-boy, who is, for t|ial purpose, the 
agent of the tniveller. Suppose a livery-stable keeper 
resides at a distance from his place of business, and 
does not keep an inn, it is clear he must account to the 
district where his stables are, and that case is not dis¬ 
tinguishable from this. Here, the defendant’s place of 
business for posting is in Middlesex, As to any fraud 
or collusion, it is wholly out of the case. 

Abbott C. J. It appears to me, that by the true 
construction of this act of parliament, the site the 
residence of the party, and not that of his stables, is to 
determine the district in which he is to take out his 
licence, and where the duties are to be payable. By 
the 25 G,$. r. 51. %S. a separate and distinct licence 
must be taken out for each and every inn, house, or 
other place, which any postmaster or other person shall 
keep for the purpose of letting horses for hire by the 
mile or stage; and if, therefore, the construction con¬ 
tended for by the defendant were correct, it would 
follow, that a person who resided near the junction of 
two counties, and who bad two stables, one in each 
county, would be compellable to take out two licences, 
and it would be incumbent upon him to pay the duties 
to the collectors of the one or the other county, accord¬ 
ing as the horses came out of one or the other stable. 
Now, aR this confusion of accounts will be avoided by 
taking the residence of the innkeeper as the criterion 
by which to determine the district where the licence is to 
be taken out, and the duties payable* The words of tlie 
27 G.^S» c, 26. 5.13. are, that the duties shall belong 
to the district wb^e the tickets shall have issued, and 
friiere the postmaster issuing the same shall reride. It 
' is 
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is saidy indeed, that the tickets were issued wlieire they 
were made out by the ostler, viz, in MiMkse^ s 
but I do not agree to that, for I think they were issued 
by the defcnd|int in Hertfordshirit where hte delivered 
them to the traveller. I think, ther^ore, that the 
plaintiff is entitled to the judgment of the Court. 

Baylet J- I am of the samee^nion. If this had 
been a case where a party had stables for letting 
horses, and resided elsewhere, his residence not being a 
place of public entertainment, perhiips I might be of 
opinion that the site of the stabl«i would determine the 
district where the duties were payable. But, in the 
present case,’ I ^vc no doubt that the stable-yard of 
the defendant in Middlesex was not the place where he 
let tile horses, and w'hei'e he ought to have paid the 
duties, and that his residence on die opposite side of the 
road was so. This seems to me quite clear from the pro¬ 
visions of the 25 G. 3. c. Sl., by the 15th section of 
which the post-horse duty is imposed on the traveller, 
and the person letting out the horses is to deliver to 
him a stamp-office ticket, which the traveller is to leave « 
at the first toll-bar; and the 17th section, aUudiiig to 
this provision, speaks of it as the ticket by this act 
directed to be issued to such traveller. Now, this 
seems to me to explain the phrase used in ,27.0. 3. 
C.2G. 13., upon which this question turns. T^t 

clause provides, that the duties shall belong tp the 
district where such tickets shall have issued, and where 
the innkeeper issuing the same shall reside. Now, 
here, the innkeeper resides in Mej'tfordshire, and if, as 
appears in die clauiiu referred to in 25 G. 3. c. 51., the 
issuing of the ti^#^ means the delivery of it die 
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innkee^ to the traveller, that also appears frdm the 
casa * to have taken place in Hei't/ardsfiift, I tliink, 
therefore, Riere nInSt be judgment for the plaintiff* 

HoLROvoand Btsst Js. conenrrod. 


Judgment for plaintiff. 


Friday, Campbeli*,^ Lewis. In Error. 

Febnutiy 4tJi. 


Wh^^cy^. being 
possessed of 
certain premises 
for a te/m of 
years, assigned 
part of them 
over to B. for 
the residue of 
his term, with a 
covenant for 
quiet enjoy¬ 
ment, and Tt. 
afterwards as¬ 
signed them 
over to C .; 

Jleld, tliat C. 
having been 
evicted by .7.5.,* 
the lessor of A, 
for a breach of 
covenant com¬ 
mitted by A, 
previously to 
the aesignment 
to FUt might 
mhintaiivan 
action against 
A. upon the 
covenant for 


'^J^'HE declaration set out an indenture, dated Navem^ 
her 1st, 1803, between Uie plaptii^ in error and 
Benjamin whereby, after reciting Umt by inden¬ 
ture, dated Jammy 1^, ISOl^ James Barclay demised 
to the plaintiff in error, his executors, administrafors, 
and assigns, certain tenements at Totteridget to hold 
from 25th Marchf 1800, for the term of 21 years next 
ensuing, at the yearly rent of 70/. And that Cory had 
agreed witii plaintiff in error for tlie absolute purchase 
eff a part of the premises so demised for the residue of his 
term in them for the sum of 420/.; in exmsideration of 
which plaintiff in error had agreed to pay the rent of 
70^., and all furtlier rents that should become pay¬ 
able . to Barclay, and to indemni^ Cory, his execu¬ 
tors, administrators, and assigns, therefrom; it was 
witnessed, that plaintiff in error did bargain, scU, 


quiet enje^- , _ ^ * 

ment, on the gyouod ywu there vr» • privity of estate between A. and C. s secondly, the 
decla^on baving'aet out the indteDture from A. to B., In w|)ich it was recited that J. S,, 
by iodenturei demised to A. the premises, and it afterwards iqrpcaring on the fhee of the 
declaration, that J. S. had entered and eyec^ C from Uie^mnruaes for a forfeiture: H«ld, 
that the Court might, particularly after veniict, presume that J. S. liad a title to die pro¬ 
mises. altboogh there was no exprew ^l^idon tk that fact. fjMidly, vdieo partnf ilte 
special damage laid in the declaration did fall strictly within^e.«tovenaiit alleged to be 

btvhen, ii is to be presumed, after vcrdict,Ubat the jury wer|li4lioeied at die trM notfito 
take that pan Into their considra'ation. ' , 

/ ' * assign, 
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and set over to Cm'Ps hU executors, administraT 
tors, and a^dgns, certain teneipents, of |bei^ 

demised by Barclay to him, to hold diH'hig all the 
residue and remainder of the said teim of 21 yeai% 
"mth a covenarU for quiet epjoyime^, llte deeiaration 
then stated that Carp ^tered upon the said assigned 
premises; and being thereof 8o> possessed, by inden¬ 
ture, dated Jammrp 2d, 1 ^04^ assigned them over to 
defendant in error, who enter^ and became possessed 
thereof. And then, after averring performance by 
defendant in error of all things «di his part to be per¬ 
formed, it was stated, as a breach of the covenant for 
quiet enjoymeut, that Bardap, on the 11th August, 
iSll, had entered and gected the defendant in error 
from die premises, for a forfeiture of the same pre¬ 
mises before ^icn committed by plisdntiflf it! error by a 
breach of covenant contained in the indenture dated 
Januarp 1st, 1801. It tifefii alleged, as special damage, 
that defendant in error not only lost die use of the pre¬ 
mises so iissigned, and was obliged to lay out divers large 
Slims of money in endeavouring to defend hU jwsses- 
sion thereof^ but that he bad also lost divers large sums 
of monep expeuded in and about the altering, improving, 
and ornamenthig the seme premises- The plaintiff in 
error pleaded, fost, non est factum as to the indfenture 
Cinted November 1st, 1$63; secondly, a idnular id 
the indenture dated 2dtlacn. 1804 ; thirdly, that Barclay 
had not entered upon tfie assigned premises, and eject¬ 
ed defendant in error therefrom} fourthly, that Bear- 
clap had ratified the title of dEE^ant in error, and 
^at defendant in error had peac^bly and quietly en¬ 
joyed the premkef fund, fifthly, that defendant in error 
had, ever since thefi^pposed forfeiture* enjoyed the pre- 
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mises by the licence df All these isMieB 

having &ntfd'for the defendant in cri^r, the da¬ 
mages ^re*‘iiiSsdH^ by the jnry i generally at, BOO/. 
The case was krgiicll in the Court of Common Pleas, 
and that ColdHt held’^^that the action was maintain¬ 
able. (o) Whereupon a writ of error was brought. 


HuUock Serji:!, for tho plaintiff in error. This action 
can only be sustained on the ground either that there 
was a privity of contract between the parties, or a 
privity of estate. Tljere is no privity of contract; for 
that only exists with the party with whom the contract is 
made, and was put an end to by the assignment from 
toi>Toiir. Inishcrwood r. OtSkneko (d) Cord JEllenhorou^k 
seems to have been of opinion, that, at common law, an 
assignor could not in suCh a case maintain covenant; 
and Thunhy v. Plant (c), Thmh v. Cornwall {d), Bar- 
hei‘ V. Damei' (e), and Welh v. MmseU (jf), are to the 
same effect. And it is clear that under .32 //. 8. he 
cannot maintain the action, because the plaintiff in error 
is not*the assignee of the reversion. Then is there any 
privity of estate? Tlie case of 'MidMemore v. Good- 
.<?/£■("), is distinguishable. There it was a conveyance 
in fee from A. to JB., with a eovenahl for further 
ftsrai4nce; and it was hdd that the assign^ of BS 
assignee, might maintain covenat^t o^inst A. ^ut there 
the inheritance passed by assi^ments, here only a 
cbi^el mteiest. for a term in hiiid sfid a personal 
chattel are thesan|e in law; and tlm question is, whether 


(a) 

(c) 1 Saund,,23Q. 
\t) 3 Mod. 3$6.^ . 
(i) Cro. CA-l iOS- 


(li) S M. 4:$. SB8( 

(4 m. 

401. 


there 



IK THS; eOTH dr GeSS. III. and 1st or 6eo, IV. 

thm is not a great difierence betjyreen the assignee 
the inheritance and the lassigitee of* a term. ^ It is *^a0ldi 
al**o, that JVoJ^e v. Awder (6) is |)oisit. 

it does not appear, that the attetldihn of the Court rr§» 
there called to this point; aM dt is ttJO'intich ^yf 
that if there had bUm any'^ing in it, it would have 
been argued in that case. 'There is no allegation in 
this declaration that Ik&‘clay h>id' ady idllc. It is true, 
that in the assignment from Campbell to Corp, it is re¬ 
cited, that he had demised; but that would only make 
the assignment by Campbell to Q}rp good by estoppel, 
and an assignee, by estoppel, catinot assign over. This 
was ruled in Hake v. Ateder* Then if so, the defendant 
in error is not snt^ an assignee as is entitled to main¬ 
tain covenant. 'Tlien, as to the special damage, part 
of it ,does not fall within the covenant supposed to 
be broken; and as the jury have assessed general 
damages, it is erfoneotks. ^Abbott C. J. Th.e whole 
declaration consisting of one count, is it not, after ver¬ 
dict, to be presumed, that the Judge directed the jury 
to confine their attention to that part of the special da¬ 
mage only lirhidi was relevant to the covenant broken ?3 

Bosanquet Serjt,, contwL It may be admitted, that 
this action is not, either at common law or by 320., 
maintainable on the grornid of a privity*of contract; 
but it is clearly maintainable on the ground of a ^pri¬ 
vity of estate^ He was then stopped by the Court. 

4 

•a 

Abbott C. J. It appears to me, very clearly, in the 
present case, tliht the action is maintainable, upon the 
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ground 
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Ldntta. 


Ifinpvpid 0f4 the privij^ of U^ wm doolMf 

in MiM&Mre ir. vfkavt a p$a^ grmm m 

estate id*|ee^ ^oaveoaot Ibr foster assttf&nca^ wkI 
)»• ijrAiQtee greate it %» that teay maiatfuni 
ood^Mait ag^iuilMtbe migmi gnu^, obI^ ground 
that a piivity nf estate laiMrts benseen thenu Now 
1 think,, that thete is wyt any difference between 4hiM 
case and the prtpen^ and my opinion upon thil* point 
is confirmed by ^pke vl Assdert where the qnestkjw 
arose upon a ehattei real, and no such distinction seems 
to have occurred to the ^xy learned persons who 
argued and decided that ease. It has been argued 
here, that the dedaradoii h on the groutid 

that there is nd allegatioB that had any title to* 

the premises; and, in support of this> Noke v. Awder 
was referred to. In thfteas^ tlie|iiaNitilF, In the rescdt, 
was barred of his action, beeaute it apfteared^ fronahis 
own shewing, that Ki)% 1iteO^|bltttl lessor had no 
title; and it was contended. ther<i% thai^ the pl^tifi' 
was in that dilemma, either that^ln eiiilset|Uience of Uie 
want of title in the original leasor, nothing passed by 
the defendant's grant, excfi|it by estoppel; and that a 
lessee, by eMoppjh could not assign over to the plain- 
tid^ or thal; th#e<incttoii by th^itteanger waa wholly an> 
lawfids in case the qrigioajl leifeor HadhtitK ahd then 
there was no breach pf the amreoatitv Bo| iit this case^ 
the evii^on la not by a strahgtev biit by Horr&jp him¬ 
self; and there is every circumstance from which we 
molt presume that ^arday had title. 1 am of opinion, 
therefore, that this jdf|gment must he affirmed. 


h * 

BavleyJ. It is^notavalid ol:jlHSdoiV^^rt>cnhurly 
after verdict, that title'h( hot formally set out 


ill 
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mj 


declarati( 9 ii« ,i'or tiie|{i#ajg|Mt)ent kHf t!ie plap^lf 
id en*or to Catji is ti»it tht lefisd 

gx«dit«d by Bart^ waft 
it appears^ t^t l^tere<Jg|i4 

ant in ari«ir« Tbe caaa wdpMliaw bflp diSeiM iH ^ 
had appeared, distbot^ ^9$^$4t0k^ bl4 oa >idb« 
to tha land* But thoi'e is a j^etwceft 

the abfcnce of any assertiont,|l!f tj||pij%»d a negation. 
IJpop the other <pestioi)| ftft priftity of estate, 1 
am ciftarly of opinion fhftt ?m QtHfdale, and 

Nokey^Awdetf are anthoritieft to show,«that spoh a 
covenant runs with the estate to,Ifhit^ itmialfts, whether 
it bo an fstato in % terni of you®- I am cd* 

opiipon, that 09^ |n%|»^ »hoo)d be ajU^pmed 


|sf2a 


^gitunut 

I4WW. 


t »i f 

Honaoyp J. I anp^ Opiim *b#t ,4bift action is 
maintMQabk npoin tht CiOfenan% wbediftc any estate 
remain in the ftr not; ibr it is a oovenant 

running with t|ie4aod% llvia8«M» that in thb ease, b 
docs not appear tbd ,d(rr%iH|id any tide; and .if «o». 
that the lease by €a$iip6dl lo was only good by 
estoppeb Bb^doimt agsftetviththat; fin^ttftfteiiiiftto' 
nie» npon the faotft stated on the ]«eoo^,» that Memda^ 
had a good tit A ItU ttlie, that the deiblldaht ib error 
may take advantageof the estoppel; but im does not 
take by estopp^ but by eslitei 1 think the jndigiBiMhift 
of the Court of CMnon Boas waa amt ought 
to be affinsed* '' ^ 


\f 

Best J. gave no opinion, having been ^gpged as 
ctiuiwsi iiv#ia eaiisc. 
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f)tCnLA1lAt‘lb^ % i^oUcy of jtt«!lr‘affce ^ 
in order to ^ ^Ibrs it aotl aHv port or porUf iti 

quantity of doU aotl frcj^n ^lijksi^Zra Gutdcra. The Jiolicy ^Wtt8 

iSto the hand"^ Oommoti ftWNlf* dfeficnbod the perils ihsnred 

3fcom*he^^^ against to be of*the seas, Of uikt, fire, eiWifig, 

i^kidrthrew*' P^J'ates, roVers, Jottittolls, lettet^ of tnart aftd conftter- 
^ ^Vn(i° surpriisals, takings alt sea, irrests, restriints, and 

was imme detainment4^ofWll IfingIj'tnrilstJes, itid people, bfwbat 

diatel} after- j. . ■< * ^ 

wardscapturtd natiott, confilti^, ot* idtfatty erf* tbe 

uon u’poB**a po'. ^lastet and Wsiifttlers add bf fields. Ibises, Tfttid 

u^n*spant»A mi'-fortunes that had dr shotfid t^lbie, to the hurt, de- 
by triment, and dathi^ 6F thb iMl j^odds ^d merohan- 
iisA underwn- dizes, and ship, &d. dr any pliit thenS®^ The declar- 
timerft^eaiiig atioir, i^cf stating^lhi ^(80111^(6 !^h# sobscriptfoti of 

Uiat^*e^surrf the‘polity, and the loadldg bf th#doliar4 averred that 

InTtiml!Zn’ YmbreM*%. %ahje<St^Heking of Spam 

was at war with ^Tis ibtOTested in the doNars Inturid, and al** that 
the state to ^ i ^ . . , * . 

whom the cap- Ijdpht 'uife^ l^mtitandiE^ dt the ves^cl swss i’^wibject of 
tunngvei>sel . J ^ t i i w 

belonged, that 'the Kihg of fOld that b^r^ add^ the time of 

by jetiuwn,*^ effecting tile policy, and of the Idsn^ opin wat* was 
wagedlietween the king of i^in, and Attain persons 
fym”any“®“" tl*e poK^fs of *gWWtj^^ht in paits-bi^dnd 

bMrd olfthl* the sea, v{£: in paHs of ^uih Afm^thd^ formerly be- 
longing to and copatituting part'of the d^inion\ of 


by jettison, effecting the policy, and of the idsnb Ipbn wai* was 

wagedlietween the king of i^in, and Attain persons 

fym”any“®“" tl*e poK^fs of *gWWtj^^ht in paits-bi^dnd 

bMrd olfthl* the sea, v{£: in paHs of ^uih Afm^thd^ formerly be- 

j^fciufiaWe* ^ copatituting part'of the d^inion\ of 

cause, second- the king Bpatiu df all which said several premises, 
ly, that It wasa ° ^ ^ , 

lost by ene- the defendant, the tipi<s of enacting the policy, had 

mies; and « v »•'V 

thirdly, if not li .. v 

by jetuson, in tb«8trlctatt seAsS, tbatw iw Imetbing of dM aMne kiiS,^iltUtheMM^ 
came withm tlw wonli{ •* all o^ior loasea Bof^ttunas.'* V ^ ^ 

notice. 


several premises. 
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ootidft. It then stated, that while the «hf^ was 
course of her voyage, an armed vessel proceeditig from 
♦ aud manned with part of^ the ^&w of‘ a ^ip of war 
carrying a letter of marque fArf^nd acting under 
the authority of the persjin^ sO ^etflAing the powers 
of government in the pat4f( America sSure^ 

said, made up^ to the said ship li tlie said"|>olicy men¬ 
tioned for the purpose of a^c^g altd afteiv 

wards did attatk and oaplure ^ said ship, i^tiereby the 
said ship beOame wholly lost to the'lproprietor thereof; 
and that just ^orc the Said atlhecl^ tesSel did attack 
and capture^ iitd while she'vms ptoparing hi^attack the 
said shlp> iit the Said pdUcf mentioned, dbe said Joze 
LopeZi the said tom|isadder thereof, In ordlar to prevent 
the dollars horn falihig into the hands of the persons 
so on board the Said'amied mid to acting under 

the authority of the peOtohstsO exerOising the powers of 
government in the said poTb America albresaid, 

then and diere Oast and throh into the sea a^beftaih 
large quantity, to wit, l(K),0d<I of the said dollal's in 
the said policy of insliranoa meij^oned, whershy the 
same became wholly loet to ton piroprietor thereof 
To this declaration there was a'gnherat,demurrer,^ and 
it was now argued by 

I 

« 

QmpbAl^ in support of the demurrer, llie detoir^ 
ation in this case is Insufficilht, because k does not shew 
that the capture of the ship was Ineritahle at the time 
when the .dollars were thrown overboard* It is# not 
stated that any resistance was nilkde> or that there were 
no mians "of resistance. Asslltnln^ ’ holtover, that the 
dndaratlon is sufBcieht in point ht toim, the facts stated 
do not constitute a loss within the pDlk^* is not a 

low 
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•_ 

^ nVTLEIl 

Wiu>MAir. 



400 


CASES IN Htl4Ainr TERM 


1820 . 


BvTLie^ 

a^inkt 

WiWMAjr. 


IcNte iijr jetd»<^, ^ l^hat term only cximpfcli«id& the case 

of throwing ovet'boarti a part of the cargo for the sake of 

preser^n^ th<d' and'^hO ship; that is thes^me 

in whidnii is ebnii^rO& by all writers oh hihntiihh fhw. 

JBmer^m 7\hiii^0^ c. whhrh titii’ 

niefWs «Qthc4^tit^ otRer fore%n writers ih^ coK 

leeted,’ coosiAers je^lsOQ M that sense only, even ^hen he" 

is tTcati% 0f it aS the Snbjec^of a loss wkhin the policy. 

Secondly, This is Ifiot a lois witiilii the meaning df the 

term enemies, becehse It does liot proceed immedkitely 

from any act done lj|l» mieniie% bOC from ati act done by 

the captain imder the InROenoe of frar, and the eftect 

of ocHidderkfg diis as a lossadthiii the policy will be 

to increa^the risk of the nnderwrl^, by depriving him 
> * 
the chance of re<-capture. Em^igon, indeed, r. 12. 

5.17.y laysi&ibwhi tint! his ship^ 

in order to fr31ibg1iito^^i^^ hands of the eiie> 

my, when captorais inorltehle^ that is a loss within the 

polity, but in the casks put by him the loss proceeded 

inunedydely frbm fire, oxm of tlie risks i^merated in the 

poiicyi and the assdthd and assurers were members of 

the satiae stiUel, and had a Omnmon mterest in preventing 

{MTopii^ from into the fisnds of the enemy. 

Thirdly, TlHI is not a Iom within the woi-ds all 

odier losses or n^^ntaOef ;’* for those words can only 

comprtfo^d lostes those described 

in the enmnerated ridts: h^e^ foe knniediate Oause of 

the loM was the aot offoe captain induced % f^r; and 

it is ni% th«Nfor% id* foa same desddpHaia with miy of 

the caueetf^dlfoesd^ltlhad in fob aifoiiihfoitedriski^ In 

foe eoursO%f^foe^fo^di^lid^'’'iTd^^ v. Jfodfojwt (ah 

Hunier v. Pair (c), were cited. - 

(fl> fw.sS». fC4) 4 Cim^^ 20a. [c) I Xsp. N.fi, 44*1. 

Barnemll 
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* Beemmalli «oDtn% was stopped by ^ C^purt* 

Abbott C. J. I am oC <^lnioD that th^ ph^ti^ is 
eptitlpd to recover. The defebda^, this general 
deiBiiiTery has taken twcibl^ecti;onai) ,<^ tp the form of 
the declaration in which the lofi^ is stated; the qtlieiv 
'that this is not # loss wthfo the policy. Jfnira the de¬ 
claration^ states the loss thus, that whilst the said, ship 
was proceeding on her ^yagt^' n cartaih ;arm^5ye8sel 
proceeding fillm and manned wkh part of the crew of a 
certain ship of war^ carrying ; a letter of marque from 
and acting under the authority jof the persons so exeiv 
cising the powers of govemlnenc in the parts of 
America aforCsmd, up to the said in the said 

policy mentioned,«sfor the purpose e& attacking the 
same, and afterwards did attack and ciptpre the said 
ship, whereby the said 4»p became i^Uy lost to the 
proprietor thereof. Nof^' supposing the declaration 
had stopped here, and thq , dollars had remamed on 
board, this would clearly hava been a gopd ayerment 
of a loss by capture. The declaimtipn thep .proceeds 
to state that just before the said armed vesis^ ^id 
attack, and wliUst she was preptyrii^ to attapk the said 
ship in the said p<dicy mentionedt said commander 
thereof, in order to prprmit the dollars insured by the 
said policy 4rom foiling into the hands of the persons so 
on board the saM nrmed.y^toli there cast and 

threw into the sea, a certain of the same, 8 cc, 

Kow> taking ^legatlun together, it ai^rs, 

that at the instant when vdto ;^ahtp was captured, these 
doUare were thrown oant|toto^ 
not, indeed, in terms, afteged.that this was necessary to 
be done; but I think we must so understand it; and, at 

any 
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any rate, that is an objection irhio|b tisocdd only prevail 
upon special den^urrer. indeed, tlie dollars, had 

been throw,n overboard by; master, and the ship; had 
been subafeqiiently r^c^ilure^? it would be a (jnelt^n 
for the July) ub«|^ cirdlhisttyices, to say whe^er 
he was jnstiSed ht.Whal he did. 1 thlnk> the^fore, 

. Uiat the loss is sufiSct?*^y stated. Xh^ the question* 
arises,.’Whe'd*®*' this be a lo^ for which Ijh^nodetwinjters 
are lipblo). I am of opqiion that this ia ^ lufs by ^ 
tison, if not, strictly 8pcaldng{,% % is sQt^^ 

thing ejusdem go^eris, and tbsrelbre fella within the 
general words, other losses of pnisfortuncs, &c.” 
Jettison, in ki^est ^se, ^howe^jr, lignifies any 
throwklg o\'e|;board^; ill its ordinary sfnse, it means 
a throwing ovefboaidt Jpr the {n-esep^ation of the ship 
and cargo, .^0^1 n^t of the ^Ists treat of it in this 
sense, under\th||.iiead of gci^^nd, average. The present 
case is ftt eKti^(3ydi»ii|5^^f^j^^ of jettison. 1 cannot, 
however, distinguish it in.principle, from the case where 
the captaJii^ S|^s fire tp his ship to prevent her hilling 
into the hands of tbe enemy. Now it is laid dowm, by 
Emerigojt and Pothrerf that tl»e underwriters are liable 
such a loss j and I think, tbenefo.-e, they are equally 
so in the present case. It is said, however, that in 
those cases, die assi^ed ami undci’wiiters were aU. of 
the same nation; so long, hpwpver, as the insurance of 
the property of afe^eigneir.is hot.; isoBti*ary to the law 
of England, the undeltvidfer w|to iasiires,f laifitt.be con- 
sidered^^al placing l|mi|e|f in the4;stfmei^n|^!Q^^ the 
foreign^ iljfefrihe li&s ahdercakaitto.lndemh^tlhe as> 
sured agal^f^p^n^n^elrtnid that mustiihean eBemi^ of 
the state bf #hh|i ^lie^ii8siired‘is a member. I am, 

therefore, 
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therefore, of opinion, that the plaintilF is entitled to 
the judgment of the Court. 

♦ 

Baylev J. I am of the same opinion. If the dollars 
had not been thrown oiterboard, it is clear that they 
would liave fallen into the hands of the enemy, for the 
ship was, in point of fact, taken; and if the loss liere 
stated had been declared upon as a loss by jettison or 
by enemies, or within the concluding words all other 
losses and misfortunes, the facts stated would have sup¬ 
ported that averment. Jettison, in its largest sense, 
means any throwing overboard. In the passage cited 
from Emeri<^o7i^ he is treating of jettison with reference 
to cases of general average, where jettison is used in a 
confined sense. But its true meaning, in a policy of 
insurance, seems to me to be any casting over board ex 
justa causa. Kow was that so here ? The circumstances 
are those, 'riiis was a Spanish ship, and the property 
insured was Spanish^ and there was a war between Spain 
and her colonies. It was, therefore, the duty of the 
master, wiio was a Sptntish subject, to prevent any thing 
which could strengthen the hands of the enemy from 
falling into their possession. Now, as money would 
strengthen the enemy, it was the du^y of the master to 
throw it overboard ; and the sacrifice of the money w'as, 
therefore, ex justa causa. It seems to me, therefore, 
that this is a loss by jettison. But if it be not a loss 
by jettison, it is a loss by enemies. It clearly falls 
within the principle stated by Emerigput in the case of 
the destruction of the ship by fire; and I think the 
enemy was the proximate cause of loss. In point of 
principle, there is no distinction between this and the 
case of a ship burnt, to prevent its falling into^he 

hands 
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hands of the enemy, and I can see no solid distinction 
between the ship and cargo. The cargo, which, in this 
case, was money, becomes immediately convertible to 
hostile purposes. But, assuming that this was not 
strictly jettison, it is something ejusdem generis, anil 
m^y, therefore, be comprehended within the words “ all 
other losses and misfortunes.” In Cullen v. Butler (a), a 
British ship of w'ar mistaking a British trading vessel 
for an enemy, fired into and sunk her. It vvas con¬ 
tended, that this not being a cause of loss described in 
any of the enumerated risks, was not within the policy; 
and Hadkinson v. Robinson^ Hunter v. Potts, and JtoM 
V. Parr were cited- Tlie Court, however, were of 
opinion, that it was a loss within the meaning of the 
words “ all other losses said misfortunes.” I think, 
that the facts stated in this cas^, constitute a loss 
within the meaning of those words. The judgment 
must, therefore, be for the plaintiff. 

Holroyd J. I think that this is n loss within the 
policy, and by jettison, for the reasons already givi'ii 
by the Court, although it be not that species of jettison 
which would be the subject of general averugt?. It 
seems to me, also, that it is a loss by enemies ; for the 
meditated attack was the direct cause of the loss. 
fSu}>posc that tlie cargo, instead of bping dollars, had 
been gunpowder, or c^er ammunition, and that, in¬ 
stead of having been thrown overboard, a part had 
been consumed, in resisting the attack of the enemy, 
liiat would clearly be a loss by enemies; and 1 cannot 


(a) Miefiadmof term, 57 G. 5., not yet re}H)rtc'd. 
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distinguish that case from this, (o) If we were to hold 
that this were not a loss within the policy, we should 
hold out a temptation to the captain of a vessel, even 
wnth warlike stores on board, rather to suffer them to 
fall into the hands of the enemy, than to sacrifice them 
in this manner. It seems to me, therefore, that we 
ou<rht to hold this to be a loss, for which the under- 
writers are liable. I think that this is a loss by jettison 
or by enemies ; and also, that it comes within the w'ords 
“ all other losses and misfortunes,” which include all 
losses of the same nature with those described in the 
enumerated l isks. 


Hkst J. 7'his question is new in the courts of this 
country. In the absence of all authority, W'e must 
put that construction upon the contract of assurance 
which is most agreeable to justice. Trench policies 
are nearly similar to those used in this country. As 
learned Frmch writers and the tribunals of France 
have }mt a construction upon their policies, in cases 
like tlu* prc'ienl, we may avail ourselves of their opi¬ 
nions and decisions, to assist os in deciding on the 


(<i) A k>,s l)v jfttiNon. t’vc ‘11 in it'j ooi Jincil si-nso, vi/.. wliert! goods 
on- iliiown o\iii)i>,inl in n ■'lonn, for llie sake of jireseivlng the 
ship and the reinainiler oflln- caigo, is in .ijally declared upon as a loss by 
]>eii!. of till- SI M , >et, ill that case, il n iyht be uiged tlwl the loss pro- 
e. eded iiniiiedialely fioin the :u t of the c ipUin, and that the underwriter 
was llieiehy deprived of all chance of t he property being s.ivcd, whiJi 
niiglit he the case if the stonu li.ni 'udd enly abated. If jettison, there- 
frie, be a loss l.y peiiU of the sva, the 1 ass stated in this dcclaratinii uuist 
eipifilly be a loss liy encinies. A e Dminoii carrier is liable for all 
losses, evcejit tliose inocecding fiotn t' 'le act of God, or the king s «nic- 
iiiie^ The throning ovcihoatd of gooi Is in n stoini to preserve the lives 
of ]iasseiigtis, has been laid to l.e a loss p.'ocecding from tbe act of 
(Ion so as to excuse the carrier, ^ee the Cra ecsend Burge ca»e.(l) 
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policy now under our consideration, Pothierf in his 
Treatise on the Contract of Insurance, c. 1. s. 2., ar. 2. 
gives the description of general risks in these words; 
“ Serontauxrisquesdes assureurs toutespertes et dom* 
mages qui arriveront sur raer et generaleraeiit toutes 
fortunes dc mcr.” This learned writer, in the next 
page of his valuable work, states, that, in his opinion, 
the underwriters arc responsible for such a loss as that 
which is sought to be recovered in this case. It appears 
also from Pnm'igon (a), tliat there are decisions of 
the courts of Trance^ pronounced by the parliaments of 
Bourdcaux and Prtnrnccy on apjieals from inferior tri¬ 
bunals, which expressly confirm the opinion of Pofhicr. 
In these cases, the assured and underwriters were sub¬ 
jects of the same country, but this circumstance appears 
to me to make no material difference. The defendant 
knew that the assured was a Sjiantard, and that there 
was war between her and her colonies, and the in¬ 
surance is against enemies. The underwriter must 
have presumed that the asMired would act as becanjo a 
good subject of the country to which he belonged, and 
it w'as the duty of a loyal Sjmnutrd to j)reveiit money 
from falling into the hands of the enemies of Spain, 
This loss comes witiiin the general words of the policy. 
The use of these words is, to enlarge the construction 
of the terms by which particular losses arc before men¬ 
tioned, and to extend them to cases coming very near, 
but not precisely within the specified losses. Tims one 
of the losses particularly specified, is a loss by enemies. 
If there had been no general words, the loss by enemies 
might be said only to include an actual taking or de¬ 
struction by the hand of the enemy, (although it may 


(a) Emmsoiif 451, 


be 
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be observed that such a loss would fall within the other 1820. 

words, takiiiirs at sea, men of war, letters of mart and ^ 

countermart;) the general words, however, afford a com- against 

I 1 1 - 1 T n WlLDMAtf, 

pleto answer to such an argument, by including all 
losses which are the consequences of justifiable acts done 
under the certain expectation of capture or destruction 
by enemies. The loss, in the present case, is the conse¬ 
quence of one of those justifiable acts. Dollars, we have 
been told, arc not w^arlike stores, but they will afford 
the readiest means of jirocuring every instrument of 
war. It has been said, also, that this act of the captain 
deprived the underwriter of the chance of re-capture. 

As the event has shewn that his conduct was not the 
effect of a vain fear, but of a resolution wisely and 
anti honestly taken, he was justified in doing what lie 
did, and the underwriters have no right to object, 
although they might have been placed in a less advan¬ 
tageous situation than they otherwise would have been 
in. It is objected, that British underwaters ought not 
to be made to pay for Spanish patriotism; but they 
must be liable to these payments, if they insure Spanish 
ships against enemies, when Spain is engaged in war. 

For these reasons, I am of opinion, that judgment 
should be given for the plaintiffl 

Judgment for the Plaintiff. 


Lloyd against Peell. Friday f 

February 4tli. 


'JI^RESPASS for mesne profits, from 2d, 1817, 
to Januavif 2d, 1811): plea, that defendant was, on 
the 1st of 3/hy, ISJil, duly discharged under the 
53 G. S. c, 102. (the insolvent debtors’ act,) from the 


A plea of a dis¬ 
charge under 
the insolvent 
debtors’ act is 
no bar to an ac¬ 
tion of trespabs 
for mesue pro¬ 
fits, even 


though accruing before the disdiarge. 


pre- 


Ee 2 
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1820. premises in the said declaration mentioned, and from 
the demand of the plaintiff. Demurrer and joinder; 
ag(mut when the case was called on, the Court called upon 

BaUantme to support his plea. He contended, that 
it was competent to the defendant, under the insolvent 
debtors* act, to admit in his schedule the plaintiff’s 
demand for mesne profits, and so to be discharged 
from it, the whole demand being at the time due; and 
it is in the nature of a debt rather than a tort. 

Per Curiam. The insolvent act only discharges the 
debtor from the debts due by him to those who are or 
who claim to be his creditors, at the time of his 
discharge; but here, the plaintiff was neither the one 
nor the other at the time of the discharge, for he only 
claimed damages due for a wrong done to him. Those 
damages do not constitute a debt till judgment for them 
has been obtained. 

Judgment for plaintiff. 

Hutchimou was to have argued in support of the 
demurrer. 


Friday. Hammond a^aiiut Taylor. 

February 4th. “ 


An arrest in 
the city of Lon- 
di>7i on a bill of 
Middlesex is ir¬ 
regular, even 
though it took 
place on the 
verge of the 
4»>uoty of Mid¬ 
dlesex, if there 
be no dilute 
«s to the 
hovoidmet. 


D. F. JONES had obtained a rule to shew cause 
why the Ijail-bond taken in this case should not 
be delivered up to be cancelled, upon the defendant 
filing common bail. It appeared that the defendant 
was arrested in Peter Street^ in the city of Jjondmy upon 
a bill of Middlesex, 


Gaseke 
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Gaselee shewed cause on an affidavit, which stated 
that Peter ^reet was on the verge of the county of 
Middlesex; and also, that the defendant had, by a 
conversation with the sheriff’s officer, waived the 
irregularity. 

JmeSi contra, contended, that it being admitted that 
there was no doubt as to Peter Street being in the city 
of London, it was immaterial whether it was on the 
verge of the county of Middlesex or not. Here the 
sheriff was a trespasser, and ought not to take advan¬ 
tage of his own wrong. In Chase v. Jcyce [a), the 
Court distinguish between bailable process and that 
which is not so, and say that there never was a doubt 
but that the latter must be served in the county; and 
as to the waiver, the defendant cannot waive an ad¬ 
vantage to which his bail are entitled. 

Per Curiam, This arrest was irregular, and there¬ 
fore the rule must be absolute; for otherwise the bail, 
who may perhaps have entered into the bail-bond, 
being aware of this irregularity, would be prejudiced, 
and there is no w'aiver on their part. There being no 
dispute as to the boundaries, it is not of any importance 
that this was an arrest on the verge of the county of 
Middlesex. Under the circumstances of the case, 
however, the rule should be made absolute without 
costs. 


(fl) 4H. 
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A child eight 
years old, bom 
in England, but 
lioth whose pa¬ 
rents were [risk, 
and without 
any settlement 
in England, 
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ther, after the 
death of her 
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.settled inhabit¬ 
ant of the pa¬ 
rish of A; is 
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the place of his 
birth, and is not 
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The King against The Inhabitants of Giieat 

Clacton. 

pauper, John Welsh^ aged about eight years, 
was removed, by an order of two justices, from the 
parish of St. Margaret^ in the borough of Ijiswkh, to 
the parish of Grrat Clacton^ in the county of Essex. 
Upon appeal the sessions confirmed the said order, sub¬ 
ject to the opinion of the Court of King’s Bench upon 
the following case: 

Walter Welsh, the pauper’s late father, was born in 
Ireland, and was marrictl in that county in 1807j to 
A. Clately, who was also born there. The pauper was 
born in 1810, in the parish ol Great Clacton, and the 
father died in tlic parish of iSV. Marirarrt in 1817, with¬ 
out having gained any settlement in England. The 
mother subsequently married H. Fayctt, a settled inha¬ 
bitant of the parish of St. Margaret, where she re¬ 
sided, and the pauper liad become chargeable. Before 
the la.st marriage she had acquired no settlement in 
Englatid. 

Cooper, in support of the order of sessions, was stop¬ 
ped by the Court. 

Storks, contra, contended that under 59 G. 8. r, 12. 
s. 33. the pauper ought to have been removed by a 
pass to Ireland. 

But The Court held that the removal was properly 
made. Without determining what might have been the 


case 
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case if the mother jhatl been also removable at the time, 
it is clear licre that she having acquired a settlement by 
marriage, the p.auper’s case is to be considered as if 
he had no jiarent alive. Then, if so, the clause in 
question only applies to persons who are themselves 
born in Ireland, which ho was not. The order of ses¬ 
sions must, therefore, be confirmed. 

Order confirmed. 


1820. 


Tlie Ki»q 
ngninst 
TIk’ Inhabit- 
anls of 
Gkiat Clac¬ 
ton. 


The King as^amst The Inhabitants of 

Chelmsford. 


Safurdm/, 
February 5th. 


^WO justices, by their order, removed Tv. Sjnirgcon, 
and A7i)ic, his wife, and their two children, from 
Braintree to Chelmsford, both in the county cjf Essex. 
The sessions, on appeal,confirmed the order, subject 
to the opinion of tliis Court, on the following case: 

The pauper, on the \5i\x December, 1814, when he 
w'as fourteen vears and six months old, w'as bound as 
a parish apjtrentiee, by indenttire, to S. Spwgeofi, of the 
})arish of Halstead, to learn the art ol’ a cordwainer, 
and to serve him until the pauper should attain the age 
of twTUty-one. Tlie pauper served the first four years 
ol* his time in the parish of IJahtcd, when the master 
and the pauper w’cnt to and resided in the parish of 
Chelmsford, and the paiqicr served his master there, 
under the indenture, for the period of 'nearly an 
year. In the year 18(19, when about tw'o years of the 
apprenticeship w'cre unexpired, the master and appren¬ 
tice having been appointed on the permanent staff of 
the fourth regiment of Essex local militia, of which the 

E c 4 head 


A parisli ap¬ 
prentice and his 
master heinjnf 
both on theper- 
nianont staff of 
tlie local mili¬ 
tia, in conse¬ 
quence of that 
circumstance 
resided together 
with his master, 
and continued 
to servo him in 
the parish of B, 
for forty days: 
it was I)eld, 
th;U thisiesid- 
cnce Mas suffi¬ 
cient, and that 
he thereby ac¬ 
quired a settle¬ 
ment in J}., 
notwithstand¬ 
ing they were 
both under thtf 
controul of 
their superior 
officers during 
the whole time. 
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head quarters were at Braintree^ went from Chelmsford 
to Braintree to reside there. The master had been 
appointed a serjeant; and the apprentice, a drummer, 
served the master, and inhabited forty days in tlie parish 
of Braintree, The pauper received his soldier’s pay, 
whilst working for his master at Braintree^ but not full 
wages; and the master refused to give up the indentures, 
till the expiration of the term expressed therein. The 
Court were of opinion, that the military duties, to which 
the apprentice was liable, on the permanent staff of the 
local militia, rendered him not sui juris, and prevented 
his gaining a settlement by the service and inhabitancy 
in the parish of Braintree, 

Walford and Brodrich^ in support of the order of 
sessions, contended, that no settlement could be gained 
by apprenticeship, unless the residence be referable to 
the apprenticeship. Bex v. Barmhy in the. Marsh. («) 
In this case, the residence was because the ])au}>er was 
serving in the local militia, and, during all the time, 
he could not be bound to obev the commands of his 

of 

master, being bound to obey those of his commanding 
officer; he was, therefore, not sui juris. Hex v. Beau- 
lieu{b)y and all that is done by the local militia acts, 
which are the 48 G, 3. c. 111., and 49 G. 3. c. 40., 
is to make the apprenticeship continue, notwithstand¬ 
ing this service in the local militia; but it does not 
make such service a service under the apprenticeship. 

Jessopj) and Cookcy contni, were stopped by the 
Court. 


(a) 7 East, 081. (i) 5 22a. 

Aubott 
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Abbott C. J. In this case, I am of opinion, that 
the pauper gained a settlement by his residence in 
Jirahitree, It is not necessary for the Court to con¬ 
sider what would have been the effect, if the residence 
had been separate from that of his master, in conse- 
(juence of his being in the local militia. Here he con¬ 
tinued to reside in the same place with his master, and 
continued to serve him during the whole period. That 
is expressly stated as a fact by the sessions; and it is 
not impossible, that during a great part of the time, 
he might be actually serving his master. It is not 
necessary that the party should reside in a place, be¬ 
cause he is an apprentice, so as to give him a settlement 
there ; for Rex v. Stratfm'd on Avon (ff), is a distinct 
authority to the contrary. I am, therefore, of opinion, 
that the order of sessions ought to be quashed, 

Bayley J. The best rule for us is to abide by the 
words of the statute 3 and 4? W. Sc M. c. 11. Those 
w ords are, that if any person shall be bound an appren¬ 
tice, and inhabit in any town, such binding and in¬ 
habitation shall be adjudged a good settlement. Now 
here there w-as a valid binding, and the pauper resided 
in Braintree for forty days, where his master was at the 
time, and continued to do acts of service whilst he was 
so resident. His residence, therefore, was not wholly 
foreign to the purposes of the indenture, and was suf¬ 
ficient to confer a settlement, 

Holroyd j. 1 am of the same opinion. The 
pauper gained a settlement in Braintree by his resi¬ 
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An order for 
stopping up 
an unnecessary 
highway, under 

r>5 G.3- c. 68. 

s. 2., must be 
made at a spe¬ 
cial sessions, 
and tliat fact 
must appear 
on the face 
of the order. 


dence there. I see nothing in the case to shew that 
his obligiition to serve under the indenture was put an 
end to. It appears to me, that his service might law¬ 
fully continue; and, in point of fact, it did so continue 
during all the time. It is said, that the ground for 
his residence in Brainiree^ was, because he was a 
soldier; and so, in the case of B£x v. Stratford on Avem, 
the residence of the apprentice was in order that he j 
might be cured of a sickness. Yet, inasmuch as it 
appeared there, that he continued to do acts of service 
for his master, notwithstanding his sickne.ss, it was 
held, that the residence was sufficient to confer a set¬ 
tlement. That case seems to me to govern the present; 
and I am, therefore, of opinion, that the order of ses¬ 
sions ought to be quashed, (a) 

Order of Sessions quashed. 

(a) -Best J. was absent in the Bail Court. 


The King against Riciiaud Sheppard. 


'JpVVO justices of the peace for the West Riding of 
Yorkshire made the following order, dated 21 .st Sep¬ 
tember, 1818. “ We whose names are hereunto sub¬ 

scribed, being two of His Majesty’s justices of the peace 
acting in and for the said riding, having, upon view, 
this day found that two certain public footways, leading 
&c. are unnecessary, do hereby order the same to be 
stopped up and discontinued from the public use.” The 
sessions, on appeal, having confirmed the order, Russell 
in last Trinity term obtained a certiorari to remove 
both orders, for the purpose of quashing them, on tlic 
ground that the first order was insufficient, it not being 

tliere- 
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therein stated that it was made at a special sessions, 
and he cited Rex v. Xhc Justices of Worcestei'shirc. (a) 

Liltlcdalc and E. Alderson shewed cause. It is not 
requisite that an order for stopping up an unnecessary 
highway should be made at a special sessions. This 
power was a new one given for the first time by 55 G. 3. 
c. 68. s. 2. And this is clear from the preamble, 
which recites, that it is expedient that His Majesty’s 
justices of the peace should have power, under certain 
regulations, to stop up such highways. Then it is to 
be sup}}Osed, that all tlie regulations will be found in 
that act: the words are these: “ And also when it shall 
appear, upon the view of any two or more of the said 
justices, that any public highway, &c. is unnecessary, it 
shall and may be lawful, by order of such justices, or 
any two of them, to stop up and sell such unnecessary 
highway, &c. by such ways and means, and subject to 
such exceptions and conditions as arc mentioned in the 
13 G. 3. c. 7^^.” Now, here nothing is said of a special 
sessions. Where the legislature moan it to be done at 
a special sessions they have said so; for, in the case of a 
diversion of a highway, the words arc, that it shall be 
lawful, “ by order of such justices, at some special ses¬ 
sions,” to do it. Here they have not only'not mentioned 
it, but have added that it may be done by order of such 
justices, or any two of them, which could not be if the 
special sessions were composed of more than four; for in 
such a case it must be done by the majority present, and 
this distinguishes this case from Rex v. The Justices of 
Worcestershire, There the question arose on an order 

{a) 2 S. ^ A.2^S. 


1820 . 


The Kino 

against 

Sheffard. 


for 



416 

1S20. 

7'he Kiko 
against 
SKErrARD. 


CASES IN HILARY TERM 

for diverting a way which, beyond all doubt, must be 
made at a special sessions, and the Court only decided, 
that in such a case, where the 55 G. 3. c. 68. gave no 
new power, but only regulated the exercise of that 
previouly given by 13 G. 3. c. 78., the special sessions 
must be convened in the particular mode pointed out 
by the 62d section of that act. Here it is a new power, 
and if, therefore, it is required to be exercised at a 
special sessions, it is not also requisite that it must be at a 
special sessions so convened. If not, then, inasmuch xis 
every meeting of two justices, for a special purpose, is a 
special sessions, it is sufficiently apparent, on this order, 
that the act has been complied with. It may be con¬ 
tended, that the words “ said justices” will incorporate 
the words “ special sessions,” but that is not so; for, 
by examining the 55 G. 3. c. 68., and the 13 G, 3. 
c. 78., together, it will clearly appear, that this ex¬ 
pression, which is used throughout both acts, in 
every clause, merely means justices of the limits within 
which the particular highways happen to lie; nor will 
the words, by such ways and means, &c., do so, for 
these have only reference to the \»'ays and means, ex¬ 
ceptions, and conditions, of selling tlie highway, when 
stopped up, and have no reference to the stopping it 
up: and these will be found detailed, in the 17th 
section of the 13 G. 3. c, 78. Here the justices have 
followed, literally, the words of the act; and great in¬ 
convenience w'ould follow, if, six months after a way 
has been stopped, after an appeal made, which has failed, 
after the land has been sold, and the money appropri¬ 
ated, a party, by certiorari, should be able to overturn 
all this, and that, more especially, in a case where, by 
the fourth section of the 55 G. 3, 68., it is declared, 

that, 
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that, after the appeal shall have been determined, it 
shall be binding and conclusive on all persons whomso¬ 
ever. If the 13 G. 3. c. 78. is to be incorporated with 
the 55 G. 3. c, 68., it should be so altogether, and then 
the certiorari is taken away. \_Abhott C. J. There is 
no clause in the 55 G. 3. c. 68. which takes it away; 
and, unless that be so, it lies by the common law.] 

Russell, contra. No satisfactory reason can be given 
why an order for diverting an highway should be made 
at a special sessions, and an order for stopping up an 
unnecessary highway should not. Indeed, the latter 
case is a fortiori; for there the public are wholly 
deprived of their antecedent rights, and, in the other 
case, their rights are only abridged. So that both 
cases arc, to say the least, within the same mischief; 
and it is, therefore, fair to infer, that the intent of the 
legislature was, to include them within the same salu¬ 
tary regulations. Plowdeti, 366., is an authority to 
shew, that this is the sound mode of construction of an 
act of parliament; and besides, there are the words 
“ said justices,” which refer to those next ante¬ 
cedent, viz. “ said justices, at some special sessions.” 
And if it be once established, that this order must be 
made at a special sessions, Rex v. The Justices of Wor¬ 
cestershire has decided, that the special sessions must 
be specially convened by notice to all the justices re¬ 
siding within the limits. The order, therefore, should 
have appeared, on the face of it, to have been made at 
a special sessions; and that not being so, it must be 
quashed for insufficiency. 

Abbott C. J. I have already expressed my opinion, 
that| in this case, the certiorari is not taken away; and 

then 
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then the only question remaining is, whether this order 
is, on the face of it, bad, it not beuig stated to have 
been made at a special sessions. I think that it is bad 
on that ground. It seems to me, that an order like 
this must, under the 55 G. 3. c. 08. .v. 2., be made at 
a special sessions. It is admitted, that an order lor 
diverting a road must be so made, and no reason can 
be assigned for such a provision in that case, which will 
not apply, with equal or greater force, to the present. 
1 think there are words in this clause sufficient to shew 
this to be tlie intention of the legislature. After enact¬ 
ing, that the justices, at some special sessions, shall have 
power to divert higliways, it proceeds to state, “ And 
also, when it shall appear, upon the view of any two or 
more of the said justices, that a highway is unneces¬ 
sary, it shall and may be lawful, by order of such jus¬ 
tices, or any two of them, to stop it up.” Now the 
words “ said justices” may, as it seems to me, refer 
to the previous words, “ such justices, at some si)ecial 
sessionsif so, it will carry the ])lain intent ol’ the 
legislature into efl'ect, and avoid the incongruity which 
would otherwise arise. I am of opinion, therefore, 
that this order, and the order of sessions conlirming it, 
must be quashed. 


Bayley J. I am of the same opinion. It was de¬ 
termined, in Hex v. 'I'Jie Justices of Worcestershire^ that, 
in order to constitute a special sessions properly, all the 
justices acting and residing within the limits must lie 
convened; and this is a salutary regulation to prevent 
an improper exercise of such a power as the present. 
It seems to me that in the 55 G. 3. r. 68. s. 2. the 
words « special sessions” have been, by some accident, 

omit- 



IN THE 60th of Geo. III. and 1st op Geo. IV. 

omitted. But I think we may take the words “ said 
justices” as referring to the justices immediately ante¬ 
cedent, who are justices at some special sessions. This 
will supply the accidental omission, and carry into 
elFect the intention of the legislature. This order is, 
therefore, bad. 

Holuoyd J. 1 have had great doubts in the course 
of this argument, whether it was necessary, under the 
particular words of this clause, that such an order as 
the present should be made at a special sessions. But, 
considering the words altogether, and the intent of the 
legislature, and the incongruity which would arise if we 
were to hold different regulations applicable to the pre¬ 
sent case, and the case where a highway is diverted, I 
am now satisfied that it is requisite that the order should 
be made at a special sessions. My doubt arose from not 
being clearly of opinion that the Avords “ said justices” 
referred to the words “ said justices at some special 
sessions,” used in tlie previous part of the clause. How¬ 
ever, considering that the general intention of the act 
was manifestly to give the the public the benefit of such 
a regulation, 1 think that in this case the order is bad. 

Best J. The object of this act was plainly, as ap¬ 
pears from the preamble, to protect the rights of public. 
It ought, therefore, to receive a liberal construction. 
The object was to give every possible degree of publicity 
to orders like tlie present; and we should entirely de¬ 
feat this if wc were to give the construction to it which 
is contended for by those who argue in support of 
this order. For it would follow, that, even after a 
special sessions, consisting of many magistrates, had 

refused 
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refused to make such an order, two justices might after¬ 
wards do so. That would be an absurd consequence, 
which the legislature never could have intended. The 
public inconvenience, which would arise from permit¬ 
ting such an order as this to be made not at a special 
sessions, seems to me to be greater than that arising 
in the case where a way is diverted. I think, there¬ 
fore, that this order must be made at a special 
sessions. It is argued, that the legislature have not 
said so. But the words “ said justices” seem to me 
to refer to the justices at some special sessions; and, 
even without these words, I should be of opinion that 
the words “ special sessions” must, from the manifest 
intent of the legislature, over-ride the whole clduse. 1, 
therefore, fully concur in the opinion, that both these 
orders ought to be quashed. 

Both orders quashed. 


Hobhouse’s Case. 

J EVANS moved, on Thurztlay^ Fehrnary 3., for 
a habeas corpus, to bring up the body of John 
Cam Hobhousf, Esquire, on an afhdavit, that he was 
confined in Newgate, by a warrant from the Right 
Honourable Charles Manna's Sutton, Speaker of the 
House of Common.s, a copy whereof was annexed. 
Being desired to point out his objections to the war¬ 
rant, be contended, that he was not bound to do so, 
because the writ of habeas corj)us was grantable, in the 
first instance as of course; and the proper time for point¬ 
ing out the defects of the warrant would be, upon the 

in vaeatiop, the ynrit be grantable of course. 


return 



IN THE 60th op Geo. IIL and 1st op Geo. IV. 


421 


return to the writ. And he cited .Rtfj? v. (a)j 1820. 

where Lord Kenyon said, that the Court were bound 

Hobuousx’s 

to grant the writ; and he also referred to stat. 31 Car, 2., Case. 
c, 2. s. 10., where a judge in vacation is directed to do 
it, under a penalty of 500^., upon refusal; which was a 
proof of the opinion of the legislature on the point. 

The Court, upon^this, (absente Bayley J.) granted the 
writ; and, upon the return of it, the prisoner, in 
person, took several objections to the Speaker’s war¬ 
rant, which were over-ruled; and he was, accordingly, 
remanded. The prisoner having quitted the Court, 

AuBOTr C. J. I wish to express my opinion as to 
the propriety of granting this writ of habeas corpus. 

It seems to me, that the Court are not bound, as of 
course, and without any cause shewn, to grant this 
writ in the first instance. It would be a very strange 
inconsistency in the law of England, if we were bound 
to do an act nugatory in itself, and that would be the 
case, if, upon a view of the copy of the warrant, a 
writ was, of course, to issue, the only effect of which 
would be, that, upon the return to it, the prisoner must 
be remanded. When this application was made, we were 
referred to a dictum of Lord Kenyon, in itex v. Flowet', 
and, in deference to that authority, we granted the 
writ. But I think, u{)ou subsequent consideration, that 
we ought not to have granted it, inasmuch as it then 
• appeared, that it could be of no use whatsoever to the 
prisoner. There is a very elaborate opinion, delivered 
by Lord C. J. Wilmot, in 17.08, in the House of Lords, 
in answer to a question put by that House, whether, in 


VoL. III. 


(a) 8 T. R. 

Ff 


cases 
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1820. cases not within the 31 Car. 2. c. 2., writs of habeas 
corpus ad subjiciendum, by the law, as it then stood, 

Hobhodsk's 

Case. ought to issue of course, or upon probable cause, 
verified by affidavit. («) He there states it to bo his 
opinion, that those writs ought not to issue of course; 
adding, that a writ whicli issues on a probable cause, 
verified by affidavit, is as much a ytit of right as a 
writ which issues of course. And again, page 87., he 
says, “ There is no such thing in the law as writs 
of grace and fiivour issuing from the .lurlgcs. They 
are all writs of right, but they arc not all writs of 
course.” And in ))age 88. “ writs of habea.s corpus upon 
imprisonment, for criminal matters, were never writs of' 
course; they always issued upon a motion, grafted 
on a copy of the commitment; and cases may be ))ut, 
in which they ought not to be granted.” I Lew 1. 
Comberh. 74. If malefactors under sentence of death, in 
all the gaols of the kingdom, could have these writs of 
course, the sentence of the law might be Kusi)endtd, 
and, perhaps, totally eluded by them. The iU ('ur 2. 
c. 2. makes no alteration in the practice of the courts, 
in granting them: they are still moved for in term time, 
upon the same foundation a.s they were before; and when 
a single Judge, in vacatiofi time, grants tliem untier 
31 Car. 2. c. 2., in criminal cases, a copy of the com¬ 
mitment, or an affidavit of the refusal of it, must be 
laid before him. He must judge, even in that case, 
whether treason or felony is specially expressed in 
the warrant of commitment; and there have been a 
great number of cases, where a doubt has arisi'n, on 
the frame and wording of the warrant; so that, even 
upon the act, the probable cause of bailing is. really 


dis- 


{«) OpinmimdJudspiieius, iii. 
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disclosed to the Judge, unless the cop^ of the commit¬ 
ment is refused, and then the law will presume every 
thing against it; and in cases out of the act, which take 
in all kinds of confinement and restraint, not for cri¬ 
minal or supposed criminal matter, and to which this 
question relates, it has been the uniform uninterrupted 
practice, both of the Court of King’s Bench and of the 
Judges of that court, that the foundation upon which 
the writ is prayed should be laid before the Court or 
Judge who awards it. J fully concur in this opinion, 
and, therefore, I desire, that our having granted this 
writ may not be considered as any authority to shew 
that this Court is bound to grant a writ of habeas 
corpus, as of course, and without any ground being 
stated for our interierence. 

Bayley J. concurred. 

IIoEROYD J. The dictum of Lord Kenyon, in Hex 
V. Floiecr, was the reason of our granting the writ in 
the first instance, although it was contrary to the im¬ 
pression on my mind at the time. Even upon .31 Car. L\ 
1 should think it very questionable, whether the writ 
was gran table of course; for that act directs a Judge 
to grant the writ in vacation, upon view of the copy of 
the warrant. Now for what purpose is he to view the 
warrant, unless he is to judge of the validity of the 
commitment ? It is admitted, that he must judge of it 
afterwards, and must either discharge or remand the 
prisoner accordingly. Then w'hy should he not do so at 
first ? This, however, is not an apifiication within that 
act, being for a habeas corpus at common law; and in 
that case it is laid down by Lord C. J. Wilinof, that 
the party applying for the writ must lay a reasonable 

J' f 2 ground 


1820 . 

HoBuoosiE’a 

Case. 
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1820 . ground before tlie Court, in order to induce them to 
grant the writ. 

Hobhovsz’s 

Case. 

Bfist J. When this writ was moved for, we were 
pressed with the opinion of Lord Kenyon, in Hex v, 
Flvwer, wliich seemed to support the claim then insisted 
upon. The Court did not then think that tliat opinion 
was well founded. But, as it was a matter of great im- 
portance to the liberty of the subject, uc thought it 
proper that the matter should bo well considered. 1 
am now convinced, that when we see that the party, 
when brought before us, must be remanded, we are not 
bound to grant the writ. It would be manifestly absurd to 
bring a person from Cornii:aU or Northumberland, when 
the Court knew, at the time when the writ was moved 
for, that the prisoner, when brought boibre them, 
must be remanded. The Court, in Ilex v. Schiner {a), 
refused tlic w rit, w hen it appeared that the person ap¬ 
plying w'as a prisoner of war ; and the .same thing was 
done by the Court of Common Pleas, in the Spanish 
sailor’s case, (b) If the Court could not examine into 
the legality of the custody, until the prisoner w'as 
brought before them, they ought to have granted tlu; 
WTits in both those cases ; but they said, as the prisemevs 
must bo rcmanded when brought hclbre them, they 
would refuse the w-rit. The cases in which prisoners 
have a rijjht to the writ arc where thev are detained 
in prison, when they are entitled to be admitted to 
bail. This right is secured to such prisoners by the 
31 Car. 2. c. 2. Before the jiassing of that statute, 
prisoners committed for bailable ofleiices were some- 

[h) 2 Burr. 7CS. (^) ‘J Bkck. Jtep. }D24. 

times 
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times kept for a long time in prison, without being 
brouglit to trial. To prevent this grievous oppression, 
the habeas corpus act directs, that if any person bo 
committed, or detained for any crime, unless for treason 
or felony, other than persons convict, or in execution 
by legal process, he may apply to the Lord Chancellor, 
or a Judge in vacation, and the person so applied to is to 
cause such prisoner to be brought before him, and to dis¬ 
charge him from imprisonment, upon his recognizance to 
appear in the court where his offence is cognizable. In 
cases which come under this statute, a single Judge 
may, perhaps, be obliged to grant the writ as of course, 
but in no other; and the provisions of this law do not 
apply to writs grantable by the Court in term time. I, 
therefore, fully concur in the opinions already pro* 
nounced on this subject. 

The prisoner was remanded. 
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1820 . 

Hobhousx’s 

Cam. 


John Cooper against Jones, Gent. 

° Februari/ 8th, 


'J^ROVER for title-deeds of a farm, called the 

Stairs farm, detained by defendant on the behalf 
of Jamrx Cooper the younger, under the following cir¬ 
cumstances : Ja7ncs Cooper the elder having three sons, 
James, John, and Gcor^,, made his will, dated October 
8t)th, 17i>8, and devised as follows; finst, 1 leave the 
JVithp Stairs farm, with all appurtenants thereto be* 


A testator hav¬ 
ing three sons, 
devised as fol¬ 
lows ; I leave 
the Withy Stukt*s 
farm, with the 
appurtenants, 
to my two 
youngest sons, 
John and 
George, equally 
between them, 
share and chare 


alike; and I en¬ 
tail the said farm on the male heirs of John and Ccotgc, being born in wedlock.' ITiere 
lieiiig no devise over, it was held, tliat tross-rc niainders could not be raised by implication, 
and that on the death of George witliout issue, his moiety went to the heir at law. 


Ff 3 


long- 
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1820. longing, to my two sons, John Cooper and George 
Cooper^ equally between them, share and share alike, 

Coona. 

against and all my household goods, and my whole stock of 

Jq yBlit 

cattle, and husbandry ware of all kinds whatsoever, 
with all my bonds, bills, and book-debts, and cash, and 
personal property, paying all my debts, ftmeral ex- 
penccs, and legacies hereinafter named; and 1 entail 
the Withy Stakes farm on the male heira of John Cooper 
and George Cooper, being born in wedlock. The tes¬ 
tator afterwards dejiarted this life, without altering 
or revoking his said will, leaving the plaintiff' and 
George Cooper, and James Cooper his eldest son 
and heir at law, him surviving. The will was duly 
proved in the consistory court of hitchfkld. On the 
30th day of Octolnr, 1810, George Cooper, one of the 
devisees in the said will of the Withy Stales farm, 
having survived the testator, aftcrwanls died intestate 
and without issue. In consetjucnce of this the plaintiff’ 
claimed to be entitled to the entirety of the With}} 
Stakes farm under the will; and James Cooper claimed 
one moiety of it as heir at law both of the testator and 
of George Coopa'. 

Abraham, for the plaintiff! No case can be cited 
w here any Court have decided that for want of a devise 
over cross-remainders cimnoi be implied. The rule 
seems to be, that, whenever the Court can collect tiic 
intention of the testator to be that no part of the estate 
shopld go to the heir at law till the happening of a par¬ 
ticular event, they will imply cross-remainders in the 
mean time. In Davenport v. Oidis (a), Lord Hard- 

\a) 1 Atk. 579. 

* 

xvickc 
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mckc decided against the cross-remainders on the 
ground of the words “ several and respective,” which 
were tliere introduced; and Comber v. Hill (a), and 
Williams v. Bronson (Z»), proceed also on the word “ re¬ 
spective but those cases do not seem to have been 
adopted as sound decisions; for in Wright v. Hol- 
Jbrd (c), Watson v. Foxon (d), and Z)oc v. Webb{e)f a 
different rule prevailed; and in the two last cases the 
Court diregarded the word respective as being imma¬ 
terial. And in Stephens v. Green {f)^ the Lord Chan¬ 
cellor acceded to the same opinion. It is true that in 
all the.se cases there was a limitation over; but that was 
not the only circumstance relied on by the Court j for 
in Phipard Mansfield (g), Wiliest, relies on the 
circumstance of the will containing the words heirs of 
their bodies, as well as the limitation over. Besides, 
this is a devise to two only; and in that case the law 
makes a ppsuniptiou in favour of cross-remainders, 
which, as lias been justly observed, is almost always 
consistent with the testator’s intention, Perp v. 
While. (//) Hero the testator leaves a farm to his 
two youngest sons, equally between them, and then 
adds, after some intermediate devises, And I entail 
the Witfuj Stakes farm on the male heirs oi John and 
George Cooper, born in wedlock.” It was, therefore, 
his intention that so long as any of their male descend¬ 
ants survived, that the farm should belong to them. 
Anti, in order to carry this into effect, cross-remainders 
must be implied in the present case. 


1820. 


'Coorm 

againtt 

JoKXl. 


(a) Str. 969. 

(c) Cowp. 31. 

(f) I 2'aunt. 234. 
{g) ecu;., 798. 


(b) Sir. 996. 

(</) 2 East, 36. 

(/) 17 Ves. 78. 

(fi) Cowp. 777. 

W.D.EvanSf 
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W, D. Emm, contra, was stopped by the Court 

Abbott C. J. It is admitted that no case can be cited 
in which the Court have defeated the claim of the heir 
at law, unless there are words in the will by which the 
testator has clearly indicated his intention that the heir 
at law should take nothing until the happening of some 
particular event. Now, no such words can be pointed 
out in the present case. The words are, “ I leave the 
Withy Stakes farm, &c. to my two sons John and 
George^ equally between them, share and share alike.” 
And he afterwards adds, “ And I entail the Withy 
Stakes farm on the male heirs of John and George, 
being bom in wedlock.” Now, these latter words only 
enlarge the previous estate for life into an estate tail; 
but they leave the question untouched as to the tenancy 
in common.* I think, therefore, that John and George 
were tenants in common of the Withy Stains farm, and 
that we cannot raise cross-remainders between them by 
implication. The consequence of this is, that on the 
death of George without issue his share went over to 
James, the eldest son, as heir at law. The defendant, 
therefore, is entitled to our judgment. 


Bayley J. The usual ground on which the courts of 
justice have relied for raising cross-remainders by im¬ 
plication is the language used in the limitation over. If, 
from that language, it appears to have been the intention 
of the testator that, tlie whole estate should go over to 
the heir at law together, and that no part of it should 
descend to him till the happening of a particular event, 
the Court have said tliat cross-remainders ought to be 
implied. In the case of Phipard v. Man^ld no such 

words 



IK THE 60rH OP Geo. III. and 1st op Geo. IV. 


words could be found, and the Court held that cross- 
remainders could not there be raised by implication. 
This case is stronger than that; for here there is no 
ulterior limitation at all. And it seems to me that in 
case we were to decide for the plaintiff now, it would 
next be contended, that if there was a devise to two 
persons of an entire estate in tail, as tenants in com¬ 
mon, cross-remainders ought to be implied between 
them. The words, “ 1 entail,” &c. are here not words of 
purchase, but of limitation. I am, therefore, of opi¬ 
nion, that the heir at law, upon the event which has 
happened, became entitled to the moiety of the Withy 
Stakes farm, and that the plaintiff must be nonsuited. 

HoluoydJ. I am of the same opinion. There 
must be some circumstance manifesting the testator’s 
intention to be so, in order to induce the Court to raise 
cross-remainders by implication, even as between two 
persons. Here there is nothing from which such an 
intention can be ascertained; and that being so, the 
rule of law’, that cross-remainders arc not to be implied, 
must prevail. Here, the only cflect of the subsequent 
words in the devise was to enlarge the estates for life 
into estates tail. But*the devisees still remained tenants 
in common of the Withy Stakes farm. 

Best J. There is nothing in this case from which 
we can raise cross-remainders by implication. All that 
the Courts have said is, that they will favour cross- 
remainders between two. But from that circumstance 
alone they have never said that they would raise them. 
In all the cases it is the language ol the devise over on 

which 
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1820. which the Courts have relied. Here there is no such 
. . devise in the will. I think, therefore, that the defend- 

OoOPX A 

agamtt ant is entitled to our judgment. 

JOHKS. 

Judgment of nonsuit. 


Tuesday, Cox agamst Earle. 

JPebruaty 8th. 


la an action 
upon a bill of 
exchange with 
several indorse- 
lUL'iits, by a 
plaintilf who 
had paid the 
bill under pro¬ 
test for the ho¬ 
nour of one of 
the indorsers, it 
vi’as held suffi¬ 
cient, even upon 
special demur¬ 
rer, to state 
that he had 
paid the bill 
according to 
die usage and 
custom of mer¬ 
chants, without 
stating that he 
hod paid it to 
the last in¬ 
dorsee. 


jp^ ECLARilTIQN upon a bill of exchange, bear¬ 
ing date 2Ht Ju!i/y 1319, drawn upon the de¬ 
fendants, payable in Lomlorij three months after date, 
to the order of D. Lightfil and Co. for 250/. sterling, 


accepted by defendants, and indorsed by Ligfiiftt and 
Co. to Machanfy and by Mcrchajit to Bauery with 


several intermediate indorsements ; the last indorsee 


being Sir Bichard Car Qlxpi and Co. The present¬ 
ment of the bill for payment was then state<l, and 
that Glifn and Co. caused it to be protested for non¬ 
payment ; and that the plaintiffs, according to tlie usage 
and custom of merchants, appeared before the notary 
public by whom the bill had been protested, and de¬ 
clared they would pay tlie same under protest, for 
honour of the second indorser \ j>nd that they, there¬ 
upon, according to the usage and custom of merchants, 
paid the bill, under protest. To this declaration there 
was a special demurrer, and the cause assigned was, 
that it did not appear to whom the plaintiffs paid the 
bill, under protest, or that it was paid to the holder; 
or that the plaintiffs became the legal holders thereof, 
by virtue of such payments, or otherwise; and now 
the case was argued by 


Parke, 
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Parke^ in support of the demurrer. It does not ap¬ 
pear that the plaintiffs paid the bill to any person who 
liod a legal title to it. The custom of merchants is 
stated, in the case of Lewin v, Bmnetti (a), to be, that 
the person who, for the honour of ,thc indorser, pays 
the last indorsee the amount of the bill, may maintain 
an action upon it: but this declaration docs not shew, 
that the party to whom the payment was made was 
the indorsee, or had any title to the bill. In the above 
cited case, this objection was taken upon error; and the 
Court there held, after several arguments, {PoUexfcn 
C. J. ha'sitante,) that it was well enough after verdict, 
for it was then to be presumed, that there was suffici¬ 
ent proof, at the trial, that it was duly paid, viz. to 
the last indorsee. It appears, therefore, to have been 
the opinion of the Court, that the objection was good, 
upon special demurrer; and that case is an authority in 
in point. A person paying, for the honour of a party, 
to a bill, stands in the situation of an indorsee; but, 
by analogy to a declaration by an indorsee, all the steps 
by which his title is made out should be stated in the 
tleclaration; and if there be any defect pointed out, 
on demurrer, the declaration is bad. Hero the ob¬ 
jection is, that the title of the plaintiff is not properly 
made out, as it is not stated that he paid it to the in¬ 
dorsee. 

Per Curiam. Payment to a wrong person is no 
payment. If an issue were taken on the fact of pay¬ 
ment, the affirmative could not be supported, unless 
it were shewn, that the payment was made to the right 


pel- 


18 20 . 

(i"a%nU 

£aiii:.k. 


(o) Lut. 899. 
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Co# 

ngainst 

Eari.1. 


person. In this case, it is expressly averred, that the 
payment was made according to the custom of mer¬ 
chants. There was no such averment in Lewin v, Bru~ 
netti, and that is a material distinction between the 
two cases. ♦ 

Judgment for the Plaintiff. 


R, V. RichardSi contra, was to have argued in sup¬ 
port of the declaration. 


The King against Borron, Esq. 


^Ticre a crimi¬ 
nal information 
is applied for 
against a ma¬ 
gistrate, the 
question for the 
Court is not 
whether ttie act 
done be found 
on investigation 
to be strictly 
right or not, 
but whether it 
proceeded from 
an unjust, op- 
pressive, or 
corrupt motive, 

(amongst whicit 
fear and favour 
are generally 
included,} or 
from mistake or 
error only. In 
the latter case, 
the Court will 


J^ENMANj in last Michaelmas term, obtained a rule 
nisi, for a criminal information against the tlcfend- 
ant, a magistrate for the county of Lancaster. On the 
last day of that term, J. WilHams shewed cause against 
the rule, and Denman^ Chitiij, and Hill w'erc heard in 
support of it. The circumstances of the case were .so 
fully stated by the Lord Chief Justice, in pronouncing 
the judgment of the Court, in the couri«c of this term, 
that it has been thought proper to omit them here. 

Car, adv. vnlL 

Abbott C. J. In the course of the last term, a rule 
was granted, on the application of Mr. Charles Pearson, 
an attorney of the city of lAmdon, calling upon John 


raie^^eL*ndiy Arthur Borron, esquire, one of his majesty’s justices of 

in the invest!- tinj peace of ihc County of Lancaster, to shew cause 
gation of n 
charge of felony 

before a magistrate, an attorney is only as a matter of courtesy permitted, but lias no right 
to be present; nor can he comment on the evidence so as to apply the law to it, unless he 
be requested by the magistrate to give his opinion and advice upon the case. 

^^■hv 
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why a criminal information should not be exhibited 
against liim, for refusing to take the examination of two 
persons, of the names of Thomas Richardson and Robert 
Rimmei\ on a charge against a third person, of having 
feloniously cut and wounded the said Thomas Richard- 
soUf on the 16 th of August last, at Manchester, Mr. 
Barron is a justice, acting for the Wairmgton division, 
and not for the division ol IMLaTtchester^ wherein the 


1820. 

The Kjifo 
anainst 

Bo&ron. 


offence was alleged to have been committed. Cause 
was shewn against the rule, on the last day of the term; 
and it a})pearing, upon the arguments of counsel, that 
an important (juestion was supposed to be raised, re¬ 
garding the execution of the office of a justice of the 
peace on the one hand, and the right of the subject to 
entjuiry and investigation on the otlier, we thought it 
expedient to peruse the affidavits attentively, bcfoie we 
pronounced our rule in the case, wdiich could not, with¬ 
out great inconvenience, be done on the last day oi the 
term. Wo have, accordingly, perused the affidavits 
attentively, during the late vacation; and, upon such 
perusal, it appears to us, that the application for a cri¬ 
minal information is not sustained. The application is 


made against a gentleman, who is one of that class ot 
])ersons to whom this country is under as gr|?at obli¬ 
gations as this or any other nation is, or ever was, to 
any members of its community; —■ I speak of the gen¬ 
tlemen residing in the different parts of England, who 
net in the execution of his majesty’s commission of the 
peace, and who gratuitously devote a great portion of 
their time, and.bestowi much valuable, but often thank¬ 
less labour, in the administration of many branches of 
the law; and, among others, in most ot the early, and 

in many of the mature stages of our criminal jurispru¬ 
dence. 
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The Kino 
against 
Bonnov. 


donee. In this most valuable class, many persons are 
found who possess a sound knowledge of the law, 
united with the most useful and extensive practical in-* 
formation. They are called upon, in many cases of a 
difficult, and in many of a delicate kind, and are, in 
general, addressed by those who apply to them with 
the respect that is due to their station and character. 
The present case affords an unusual, if not a solitary 
instance, of address, in the language of demand and 
menace. They are, indeed, like every other subject of 
this kingdom, answerable to the law for the faithful and 
upright discharge of their trust and duties. But, 
whenever they have been challenged upon this head, 
either by way of indictment, or a})plicatiou to this 
Court for a criminal information, the question has 
always been, not whether the act done might, upon 
full and mature investigation, be found strictly right, 
but from what motive it had proceeded ; whether from 
a dishonest, oppressive, or corrupt motive, under which 
description fear and favour may generally be included, 
or from mistake or error. In the former case, alone, 
they liavc become the objects of punishment. To 
punish as a criminal any person who, in the gratuitous 
exercise of a public trust, may have fallen into error 
or mistake belongs only to the despotic ruler of an 
enslaved people, and is wholly abhorrent from the 
jurisprudence of this kingdom. Upon these principles, 
the present application to this Court is to be decided 

by us. But even if it were to be decided upon a more 

* 

strict and rigid rule, we should not be able to find any 
error or mistake in the conduct of Mr. JJorrofi, ex¬ 
cept, perhaps, that of having shewn too much attention 
to an application made to him in a most improper and 

unbe- 



IN THE GOTH OJ GbO. III. AND IST OF Geo. IV. 

unbecoming menner. Mr* Charles Pearson^ of Londorii 
the person now applying to this Court, informs us, 
by his affidavit, that he was retained, on the 23d of 
October last, by Thomas Richardson, of Manchester, to 
bring before the proper tribunal a charge which he 
had to prefer against an individual, whose surname is 
mentioned, for having feloniously, &c. cut and wounded 
the said Thomas Richardson, on the 16th of Ai^gust, at 
Manchester. He then proceeds to mention the facts 
of the case, as communicated to him by Thomas 
Richardson, all the material parts whereof are also men¬ 
tioned ill the affidavit of Thomas Richardson, and such 
of them as are said to have been witnessed by Robei't 
Rimmer are mentioned in his affidavit also. Affidavits, 
to be sworn by these two persons, were prepared by 
Pearson, after liis return to Lomlon, and sent down by 
him to Manchester; and their affidavits, now before 
the Court, appear to contain many expressions not 
likely to be used by persons of their situation in life. 
'Hicse affidavits present two facts very important to 
tlie present enquiry : first, that the name of the per¬ 
son, by whom the supposed felony was committed, was 
unknown to Richardson and Rimmer at the time, and 
not discovered until after the assizes, which had inter¬ 
vened between the subject of complaint and the appli¬ 
cation to Mr. Borron ; secondly, that the attack upon 
Richardson was made wantonly and wilfully, after the 
meeting at Manchester had been dispersed, by the au¬ 
thority of the justices acting in that district, when 
Richardson was going from the place of meeting peace¬ 
ably, and alone; at a time, therefore, and under 
circumstances, in which those who had ordered the dis¬ 
persion of the meeting, whether such order had been 

pro- 
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properly or improperly given, could not be responsible 
for the act of the supposed offender. Pearson further 
states a measure adopted by himself, for the purpose 
of satisfying himself that Bichardson had not mistaken 
the person accused, in which he appears to have con¬ 
ducted himself with becoming caution. The first of 
these facts, namely, the discovery of the name of the 
offender, after the assizes, does not appear to have 
been communicated to Mr. Borroti, According to the 
representation made to him, the supposed offender was 
living at Manchesta\ not having fled, nor being likely 
or expected to fly from the calls of justice. The latter 
of these facts, namely, the time and circumstances of the 
alleged oftcncei were, at the first interview, mentioned 
to Mr. Barron^ but his attention was not then, or after¬ 
wards, called to them as it ought to have been, in order 
to remove the ground of his disinclination to interfere, 
which was manifesteil at the first meeting. On the 
contrary, Mr. Barron was informed, as the reason for 
applying to him to exercise his authority on a matter 
arising in a part of the country in which he did not 
reside, and for which he had never acted, that the jus¬ 
tices acting for the Manchester division had refused to 
enquire into some similar charges against the yeomanry, 
alleging that they might be, in some sense, consideretl 
as connected with the proceedings of that day, and as 
such, so implicated, as to render it improper for them 
to take cognisance of the charges. And it is obvious 
to us, and was apparent at the time, that Mr. Borron*^ 
reluctance to act on the occasion was grounded on the 
consideration, that his brother justices were in some way 
connected with thte subject of complaint. It was tiie duty 
of an attorney to have pointed out the distinction. For 

such 
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such purposes, and perhaps for such alone, can the pre- 1820 . 
sence of an attorney be useful on such an occasion. It 
appears, further, by the affidavits on each side, that Mr. agamst 
Borron desired day to consider of the matter, and, before 
his final refusal, consulted another justice of the county, 
who agreed in opinion with him, as to the conduct 
proper for him to adopt; and the fact of such consult-* 
ation, at least, if not the opinion of the other justice, 
was made known to Pearson* The reason of Mr. 

Borron's refusal to act, as furnished to the Court by the 
affidavit of Pearson, was, that he declined any official 
interference with regard to individuals who could with 
difficulty be separated from the magistrates of Man- 
Chester on legal grounds. From Mr. BorrorCs affidavit, 
also, it appears, that this was the reason assigned by 
him, though much more at large; more, indeed, than 
was necessary. By Mr. BorrorCs affidavit, it also ap¬ 
pears to the Court, Jbr the Jirst time, that he accom¬ 
panied his then refusal with expressions to the following 
effect: ** I by no means, however, wish it to be under¬ 
stood, that I shrink from any responsibility on this oc¬ 
casion, from personal inconvenience or trouble; and 
that if I am directed by the Court of King’s Bench, to 
which you intimate your intention to apply, I shall, 
fearlessly, and without regard to any party, proceed to 
investigate the charges submitted to me; charges, which 
not being now entertained, cannot be attended with 
any further consequences, than the not securing the 
persons of the individuals charged, during the interval 
to the next assizes, when bills of indictment may be 
preferred, which my refusal does not prejudice; a cir¬ 
cumstance which, considering the lapse of time that 
has intervened, from the day the cause of complaint 
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arose, without the party’s absconding, gives rise to little 
apprehension of such an event taking place.” Now, if 
this o3er to investigate the charges, in case tliis Court 
should direct Mr. Botron to do so, had been com¬ 
municated to us by the affidavit of PearsoUt most 
undoubtedly, we would not have granted a rule 
for a criminal information. The suppression of the 
offer necessarily leads us to discharge the rule with 
costs, according to the usual practice in cases of tliis 
kind, and induces a strong suspicion, that the appli¬ 
cation was made for a very different purpose IVom that 
of having the matter of Richai'dsorCs complaint investi¬ 
gated by a justice of the county; for Mr. Botron'^ 
refusal was made on the 26th of Oclobei\ and a man¬ 
damus might have been moved for on the sixth or 
seventh of the following month ; and it is not surmised, 
that the person accused had absconded, or that an idti- 
mate failure of justice is likely to occur. There are, how¬ 
ever, some other circumstances in this case, which the 
Court cannot leave unnoticed. The whole conduct of 
Pearson towards Mr. Botrorif as detailed by Pearson 
himself) was highly indecorous. attorney applying 
to a justice of the peace, to act in a matter arising out 
of his district, addresses him, throughout, in a tone of 
demand, he tells him the nature of the complaint, in¬ 
forms hioi that persons to prove it are in attendance, 
requires him to take their examination, and adds, 
“ and I shall then take leave to comment upon the 
evidence, in order to apply the facts to the law of the 
case, and to obtain from you a warrant for the appre¬ 
hension of the accused.” Now this comment upon the 
evidence, is a thing which an attorney had no right to 
make. An attorney has no right even to be present at 

such 
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such ati enquiry. The presence of an atlOtney, Oh 
such occasions, is often permitted^ as a mattet* of 
courtesy; his assistance is sometimes desii-ed, and if his 
advice and opinion are asked, it is proper for him to 
give them ; but he is not to take leave, uninvited, to 
obtrude his commentaries upon the case. Much less 
can it be endured, that he should say, on an occasion 
like the present, even in a respectful manner, “ I make 
this application to you, ks a ministerial ojfHcel*; and, if 
you refuse to hear the evidence, I shall consider your 
refusal as a neglect of your magisterial duty, and shall 
apply to the Court of King’s Bench, by information or 
otherwise, for redress.” This was not an occasion on 
which a justice of the peace was to act as a ministerial 
officer; on the contrary, he was to exercise a judicial 
discretion on a subject important in itself, and ren¬ 
dered peculiarly delicate, by the situation in which he 
stood. Whatever respect there might be in the manner 
of the address, its language was unfit and unbecoming. 
Yet was language of the same threatening import ad¬ 
dressed, the next day, in a prepared written notice. 
The paper delivered to Mr. Borron^ when he returned, 
after consulting Mr. Jjyon, and before he had expressed 
his decision, concludes in these words ; ** and I do 
hereby give you notice, that if you refuse or neglect to 
hear such evidence, and to take such examination, I 
shall apply to the Court of King’s Bench, on the first 
day of next Michaelmas term, for a criminal infoi-m- 
atioii against you, the said John Arthur Barron^ for 
having for fear or favour, refused to hear and examine 
witnesses touching and concerning a felony committed 
within the said county of Lancastd', of which you are 
gne of the justices, as aforesaid.” Little of that high 
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minded and honourable sentiment, which usually influ¬ 
ences the gentlemen who act in the commission of the 
peace, could be expected from one who should yield 
to such a threat. And we should be wanting in the 
discharge of our duty, if we forbore to express our 
disapprobation of such language. It is necessary only 
to add, further, that as the application to this Court, 
appears to be the act of Mr. Charles Pearson^ the 
costs of the rule must be paid by him. 

Rule discharged, with costs. 


WeimsAay, 
Febnutry 9th, 


Arnitt against Garnett. 


Under the stat. 
of the 8 Anne, 
c. 14. the sheriff 
is bound to re* 
tain one year’s 
rent out of tlio 
proceeds of a 
tenant’s goods 
taken in execu¬ 
tion, provided 
he has notice of 
the landlord’s 
claim at any 
time vrhile the 
goods or tlic 
proceeds remain 
in his hands ; 
and the Court, 
upon motion, 
ordered the 
same to be paid 
to die landlord, 
even where the 
notice was g^ren 
after the re¬ 
moval of the 
goods from the 
premises. 


A RULE nisi had been obtained by Tindal calling 
upon the sheriff of the county palatine of iMucas- 
ter, to shew cause, why he should not pay over to Wil¬ 
liam Gregson all money received by him for the proceeds 
of a sale of certain goods of the defendant, seized under 
a writ of execution at the suit of the plaintiff on the 
premises of Gi'egson, occupied by the defendant. It ap¬ 
peared, upon the affidavit, that the sheriff' had scizcKl 
the goods of the defendant in execution, and had actu¬ 
ally removed them to an auctioneer’s for sale before nine 
o’clock in the morninc:; at that hour he received notice 
from the landlord, who then first heard of tlie execution, 
to retain for the amount of his rent. After this notice, 
the sheriff* sold the goods in execution and refused to 
pay over the amount of a year’s rent to the landlord. 

PdYht ilow shewed cause. Tha goods had been I'e- 
moved from the prfimiscs before any notice was given, 

and 
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and the eheriff was, therefore, afterwards justified in sell- 
ing them without paying the year’s rent to the landlord. 
The latter cannot distrain the goods which are taken 
in execution, and the object of the 8 Anne, c. H, was 
only to remedy this, and to give to the landlord a spe¬ 
cific lien on the goods to the extent of one year’s rent. 
The notice comes in lieu of a distress; and as the latter 
would be too late when the goods are removed, so the 
notice ought, in like manner, to be given whilst they 
are on the premises, Henchett v. Kimpson. (a) All the 
authorities shew that the sheriff is not bound to retain, 
unless he has notice from the landlord before the goods 
are removed, Waring v. Dewberry (b), Palgrave v. 
WindJiam (c) and Smith v, Jltmell. (d), At any rate the 
Court will not decide such a point on motion, but 
leave the landlord to his remedy by action, where it 
might be more solemnly considered; and the more so, 
as it appears on some of the affidavits, that there were 
sufficient goods left for the landlord to distrain upon: 
and non constat that in an action he would obtain the 
full amount of the year’s rent, as he might have dis¬ 
trained on the residue. 


1820. 

Aknir 

against 

GASiVvn. 


Abbott C. J. Unless we were to repeal this act of par¬ 
liament we must make this rule absolute. The statute says 
in express terms, that no goods shall be taken by virtue 
of any execution unless the party at whose suit the execu¬ 
tion is sued out, shall, before the removal of such goods 
from off the premises, pay to the landlord a year’s rent. 
It is true that the sheriff does not become a wrong-doer 

(fl) 2 Wih. 140, (6) 1 Sir. 97. 

(f) I Str. 212. (rfj 3 Taunt. 400. 

by 
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11^0. by the act of removing the goods, nntii he has notice of 

- the landlord's claim, and perhaps a notice may be ne- 

cessary to support an action against him as a wrong-doer. 

Gasssxt. That, however, is no reason why the landlord should 
not have his rent. Here the sheriff had notice of the 
landlord’s claim, while the goods were unsold, and he 
had the means of payment in his hands. We are 
bound, I think, to hold him responsible to the landlord 
for the year’s rent. If we were not so to hold, the 
consequence would be, that all the goods might be 
swept away, before the landlord could know of the 
execution, and he would lose his rent. 

Bayley J. This is a very plain case. The statute 
says, that the goods are not to be taken unless the 
plaintiff shall, before removal, pay the year’s rent. 
The effect of the argument in this case would be, that 
the sheriff might remove instanter, and that by so doing 
the landlord might be deprived of his rent; that would 
operate as a repeal of the statute. 

Holroyd J. The landlord is clearly entitled to his 
rent, unless he has waved his right. The statute ex¬ 
pressly says, that the goods are not to be removed unless 
the plaintiff pay the rent. It is true, that no action 
would lie against the sheriff* for any act done by him, 
before he had notice of the landlord’s claim ; because, 
until such notice the sheriff could not be a wrong-doer, 
but as long as the money remained in the hands of the 
sheriff^ the landlord’s right was not gone, and notice 
having been given before the money was paid over to 
the plaintiff, I think the sheriff is responsible. 

Best J. concurred. 

Rule absolute^ 
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Taylor against Nicholls. 

^RESPASS, quare clausum frcgit. Plea, first, not 
guilt}!:, upon which a verdict was found for the 
plaintiff; secondly, a justification of a public right of 
way generally (not setting out the way by meets and 
bounds) over the locus in quo. Replication, admitting 
the right of way, and new assigning extra viam. Issue 
on the new assignment. Verdict for the plaintiff on the 
new assignment, with Is. damages. The Master taxed 
the plaintiff his full costs. A rule having been obtained, 
calling on the plaintiff to shew cause why the Master 
should not review his taxation. 

Gurney and Chitty shewed cause, and relied upon 
Asset' V. Fmch {a) and Martin v. Vallancc (It), as autho¬ 
rities expressly in point. 

Marryat, Wolford, and Broderick, contra. Tlie new 
assignment is in the nature of a new declaration. The 
plaintiff would not be entitled to more co.sts than da¬ 
mages, unless the Judge certified, or it appeared upon 
the pleadings, that the title to the freehold came in 
question. The right claimed is of a public way, and 
the way is admitted upon the record; and the only 
question upon the pleadings was, whether ^he defend¬ 
ant deviated from the way, and that does not involve 
any question as to the freehold. XBaylcy J. It involves 

(o) S Let). 234. (6) 1 Baa, 350. 
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Wndnenday, 
February 9th. 

To trespass 
quare clausum 
frogit, defend¬ 
ant pleaded not 
guilty, and a 
justification of 
a right of way; 
piaintifif, in 
replication, ad¬ 
mitted the 
right of way, 
and new assign¬ 
ed extra viain. 
The plaintiff 
having obtained 
a verdict on 
the new assign¬ 
ment, with 1*. 
damages, was 
held entitled to 
full costs. 


the 
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the quegtion, whether the plaintiff has a freehold sub¬ 
ject to an incumbrance.] In Gregory v. Ormerod (a), the 
authority of Asscr v. Finch and Martin v, Vallance were 
doubted. 


Abbott J. I am of opinion that the plaintiff is en¬ 
titled to his full costs. If we were to hold otherwise 
w'e should act contrary to all the authorities upon the 
subject. The case of Asser v. Finch {b) was decided 
soon after the passing of the statute 22 & 23 Car. 2. 
c. 9., and the rule there laid down has been acted upon 
in many subsequent cases. In Martin v. Vallance this 
Court considered that the practice had been so long 
settled, that it w'as then too late to question the pro¬ 
priety of it. And I think we arc equally precluded 
from entertaining the question at the present time. 
This rule must, therefore, be discharged with costs. 

Rule discharged with cost^. 

(a) 4 TaMnt. i)8. (/-; 2 Uv. 2J1. 


Saturday, Xhc KiNG affamt Henry Hunt and Others. 

February 12th. ^ 


The Court will 'T'HE defendant, Hunt, a fetv days before the end of 

permit a sug- 

gestion to be term, had obtained a rule nisi for a certiorari to 

for the remove the ij^dictment found against himself and others 

assizes, for a conspiracy, in order 
ofamisdemeM- ^ suffccstion might be entered on the record for 

our into an ad. ^ 

joining county, 

where there appears a reasonable ground on the aflBdavits for believing that a fair and ira< 
partial trial cannot be had in tlic county where the venue is laidj and the suggestion need 
not state the &ct« from whence such inference is to be drawn. 


the 
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tlie purpose of carrying the trial into such other county 
as the Court should direct. The affidavits, which were 
several, stated, that the indictment arose out of a sup¬ 
posed conspiracy, connected with the proceeding of a 
numerous meeting, held at Manchester on the 16th of 
August last, 1819, and that that meeting had been dis¬ 
persed by an attack of the military, directed by a body 
of the Lancashire magistrates ; that among the military 
who attacked them were the Manchester and Salford, 
and Cheshire yeomanry, tlio privates of whom consisted 
chiefly, and the officers entirely, of opulent manufac¬ 
turers, and landed proprietors, in Lancashire and 
Cheshire, and that a very great and general prejudice 
existed throughout the county of Lancaster, and 
amongst the persons who were likely to serve upon 
juries, as to the nature and object of the meeting in 
question, and as to the share which the defendants had 
taken in it; and, therefore, that they could not have a 
fair and impartial trial in the county of iMncastcr. 
At the time of obtaining the rule, it did not appear, 
upon affidavit, that the other defendants (who were not 
present) had assented to the application. But, on this 
day, when cause was shewn, that defect was supplied 
by a messenger having been sent down and having re¬ 
turned from Manchester, where they resided, with their 
consent in writing. » 


1820. 
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The Attorimj-Gcncral and Solicitor^General shewed 
cause. They produced the freeholders’ book for the 
county of Lancaster, verified by affidavit, which ap¬ 
peared to contain the names of about 8700 freeholders. 
And tliey referred to the case of Ilex v. Harris {a), in 


(fl) 3 Ifun - 13”(). 


which 
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18110. which the Court refused an application to change the 

^ ^ “ place of trial, upon the ground that the affidavits 

agaitut only in that case stated the apprehension and belief 
of the applicant. It there appeared that there was 
a list of 600 persons qualified to serve on the jury, 
and the Court there said, that as there was no fact 
suggested to warrant the conclusion, that there could 
not be a fair and impartial trial, the rule must be dis¬ 
charged. In jRej; v. Waddingtmi distinct facts were 
suggested as the ground for the application. 

The defendant, limits in person, contended, that in 
this case sufficient ground for the application did ap¬ 
pear. Upon the affidavits it is sworn, that the Mari'- 
Chester and Salford yeomanry, as well as the Lancashire 
magistrates, are directly interested in the question; and 
yet it is clear, that if they, or any of their relations 
or friends, were returned on the jury pannel, it would 
be no cause of challenge. And he referred to tin? 
language used by Lord Kenjfon in Rea; v. Waddington. {a) 

The Court delivered their opinions seriatim; and, after 
observing that it w'as of the highest importance that the 
administration of justice should not only be pure, but 
above all suspicion, they said that, as upon the affida¬ 
vits it did appear that if the trial took place in the 
county of Lancaster, it might possibly happen, that 
persons might be summoned on the jury whose opi¬ 
nions might be tainted with very strong prejudice, but 
whom it would, nevertheless, not be com{)etcnt for the 
defendant to challenge, they thought that the applica- 

(a) He read this case from a pamphlet. 

tion 
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tiqn should, upon certain terms, be granted; adding, 
that those terms became necessary only in consequence 
of the gross neglect on the part of the defendants, in 
having suffered nearly two terms to elapse before they 
applied to the Coqrt. They then pronounced the 
following rule ; “ It is ordered, That a writ of certiorari 
shall issue direct to the justices of oyer and terminer in 
anil for the county of JLancastn', to return into this 
court an indictment found before them against the said 
H. H. and others, for certain misdemeanors, and that 
unless the said defendants shall, within ten days now 
next following, procure the said indictment, and also the 
recognisance conditioned to appear and plead in this 
court thereto immediately, and to appear personally at 
the trial of the said indictment, and acknowledged by 
such of the defendants as are now under recognizance, 
in such sums as are mentioned in their present recog¬ 
nisances, and by the same or other good and sufficient 
bail, to be returned into this court; and, also, within 
such ten days, cause appearances and pleas for all the 
defendants to be entered in this court, with the proper 
suggestion of carrying the trial into the county of York, 
a writ of procedendo shall issue to carry back the said 
indictment: and it is further ordered, that service of 
any rule noticed or other matter upon Mr. Charles 
Pearson, shall Ixj deemed good service on all the defend¬ 
ants, and that they shall all concur in reducing the spe¬ 
cial jury, the prosecutor being at liberty to carry down 
the record for trial, and defendants consenting to take 
shoi't notice of trial, and that if there be any delay on 
the part of any of the defendants, so as to prevent a 
trial at the next York assises, a writ of procedendo 
shall issue.” 
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In the course of the argument a doubt was suggested 
by Bayley J., whether, unless some distinct fact were 
stated in the suggestion, it would not be a mis-trial; 
whereupon tlie record in Bex v. Waddington was sent 
for into court, and it was found that no such distinct 
fact appeared in the suggestion in that case. The form 
of such a suggestion is as follows; 


Bex -j And thereupon the said Henry 

f Hunti 8ic. say, that a fair and impar- 
H.H. and others.} . , , . , ^ . , • . , 

tial trial ot the issue above joined 

cannot be had by a jury of the county of iMncaster, and 

that it is convenient that the trial of the said issue should 

be by a jury of the county of York, which is a county 

next adjoining. Which allegation of the said H. H., &c, 

the said coroner and attorney of our said lord the king, 

who, for our said lord the king, in this behalf prose- 

cuteth, doth not deny, but doth admit the same to be 

true. Therefore let a jury, &c. 


j)ysTER against Battye and Another. 


To a declaration 
ill an action 
on the ca.se 
founded in 
tort, a pica of not 
guilty of the 
grievances men • 
tioned in de¬ 
claration within 
s»ix years, is bad 
upon K])ecial 
detnuiTer, 


'THE declaration stated, that before tiie committing of 
the grievances by the defendants therein after men¬ 
tioned, the delendaiits, as brokers or factors, had in their 
custody and possession certain goods and merchandizes, 
to wit, 3000 hides, belonging to persons trading under the 
firm of Graham^ Bigg, and C'o., and that defendants had 
requested the plaintiff to accept and pay two several billi; 
of exchange, amounting together to 'J.'iOO/., drawn by 

the defendants upon him, and to sell the hides and ap- 
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ply the proceeds towards the repayment of the amount 
of the bills. It then stated, that the defendants, intend¬ 
ing to deceive the plaintiffi and to induce him to ac¬ 
cept and pay the said bills, wrongfully, fraudulently, 
and deceitfully represented to the plaintiff, that the 
hides were the proper goods and merchandizes of 
them, the defendants, and that they delivered and de¬ 
posited the same with the plaintiff for the purpose of 
the same being sold and the proceeds thereof applied 
as aforesaid, whereas, in truth, they were not, and the 
defendants well knew tliem not to be the proper goods 
and merchandizes of them, the defendants; but that the 
same were in their custody as brokers or factors only. 
It then averred, that the plaintiff, by means of the 
aforesaid representation, w'as induced to accept, and ac¬ 
tually did accept the bills, and paid the same when due 
to the holders, and that afterwards, having sold the 
said goods and merchandizes, a certain action was 
commenced by Gi'aJidm, Riggt and Co. against the 
plaintiff for the recovery of the proceeds, in which ac¬ 
tion they recovered judgment for 1G4SI. the amount of 
the proceeds, and 74/. for costs, whereby the plaintiff 
hath lost the security of the said goods and merchan¬ 
dizes for the re-payment of the amount of the bills, 
and had been forced to pay to Graham, Bigg, and Co. 
the sum adjudged to be paid to them, and hath also 
been forced to expend other monies in and about de¬ 
fending the said suit so prosecuted against him. Plea, 
first, not guilty of the said supposed grievances,' se¬ 
condly, that the defendants were not guilty of the said 
supposed grievances in the said declaration inciitioiied 
within six years next before the exhibiting of the bill 
of the plaintiff. To this pica there was a demurrer 

and 
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and the causes assigned were, that although the catise of 
action in the declaration mentioned did not accrue upon 
the committing of the grievances therein mentioned, 
yet that the defendants had pleaded that they were not 
guilty within six years, instead of pleading that the 
causes of action did not accrue within that time. The 
case was argued at Seijeants^ Inn at the sittings before 
last Michaelmas term, by 

Bamewall, for the plaintiff. This plea does not, in 
the language of the statute, state that the plaintiff had 
“ no cause of action” within six years, but merely that 
the defendants were not guilty of the grievances men¬ 
tioned in the declaration within that time. Now, that 
may be substantially true, and yet the plaintiff may have 
had a cause of action within that period ; for the gist 
of this action is not the false representation which was 
mode by the defendants, but the damage which resulted 
therefrom. It is clear, upon these pleadings, that the 
term grievance applies only to the wTongful act done by 
the defendants, and does not comprehend the consequen¬ 
tial damage. For the declaration commences by stating, 
“ that before the committing of the grievances therein¬ 
after mentioned.” The term grievance, therefore, means 
an act committed by the defendants, and that in this 
case was the false representation. This plea, there¬ 
fore, denies that the false representation was 'made 
within six years, but it docs riot deny that the 
damage accrued within that time. Until a damage 
accrued from the false representation, the plaintiff had 
no cause of action whatever. Rubais v. Read, (a) It is 
sufficient, however, upon special demurrer, to say, that 
the word grievance is a word of doubtful import, and 

(a) lQEa$t,2lS, 


that 
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that by using this form of pleading, the defendants do 
not clearly shew to the Court that the plaintiff hiid no 
cause of action within six years. The old precedents 
of pleas of the general issue in actions ort the case, or 
of the statute of limitations, do not contain the word 
grievance, or any word equivalent to it. In trespass, 
the plea is, not guilty of the trespass: and’in actions on 
the case, founded in tort, the general form is, not guilty 
of the premises, or that the cause of action did not 
accrue within six years. And he referred to 3 Inst. 
Cl. 270. Winches Ent. 83. Vid. Ent. 5G. East. 
Enl. 124. 

Puller, contra. If the argument on the part of the 
plaintiff prevail, the common form of pleading not 
guilty of the grievances is bad upon special demurrer. 
The term grievance, however, is sufficiently large to 
comprehend both the wrongful act done, and the re¬ 
sulting damage. For, until a damage result to the 
plaintiff from the wrongful act, it does not become a 
grievance to him, In a case tried at the last London 
sittings (a), a similar question arose in an action of as¬ 
sumpsit. More than six years had elapsed since the 
contract was broken; but the damage had accrued 
within that period. My Lord Chief Justice was ot 
opinion, at nisi prius, that the statute of limitations be¬ 
gan to run from the time of the breach of the contract, 
and not from the time of the happening of the damage. 
In M‘Fadzen v. Olimni (6), the plaintiff declared 
that the defendant had made an assault upon his wife 
and seduced her, whereby the plaintiff was deprived of 
the comfort and society of his wife; the defendant 
pleaded not guilty of the premises within six years. It 

(«) Y. Fafdkm'f 288i 6 987. 
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was contended, upon a general demurrer, that the plea 
ought to have been that the cause of action did not ac¬ 
crue within six years, because the gist of the action was 
the consequential damage, viz. deprivation of society. 
Lord EUenboroughi however, is reported to have said, 
that the cause of action in those cases arose from the 
time of the injury done by the defendant, by the cor¬ 
ruption of the body and mind of the wife; for from 
that time she is less qualifietl to perform the duties of 
the marriage state. That case, therefore, is an autho¬ 
rity to shew that tlic statute of limitations begins to 
run from the time of the act done by the defendant, 
and not merely from the time of the liappening of the 
consequential damage. 

Cur. aclv, vuli. 

Abbott C. J. in the course of this term delivered the 
judgment of the Court. This case was argued before us 
at Serjeants'In7if Michaelmas term. It being then 

supposed that some matter applicable to this case might 
arise on the argument of another cause on a motion for a 
new trial, upon a question regartllng the clTect of the 
statute of limitations, we postponed giving our judgment 
in the present. The other cause lias been since argued 
and decided, but it is not necessary now to pronounce, 
whether our judgment given therein be or be not ap¬ 
plicable to the present case; because we arc all satisfied 
that the plea in this case is bad. By the statute 21 Jac. 1. 
c. 10. 5. 3., it is enacted, that “ all actions upon the 
case (other than for slander) shall be brought within 
six years next after the cause of such actions or suit, 
and not after.” And from the passing of the statute to 
the present case, the invariable form of pleading the 

sta- 
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statute to an action upon the case for a wrong (as 
this action is) has been to allege, that the cause of 
action did not accrue within six years next before the 
commencement of the suit. It is important to the ad¬ 
ministration of justice, that the usual and established 
forms of pleading should be observed, in order that the 
parties to the suit may know, with certainty, what is 
the point intended to be tried, and that the judge and 
jury may not be perplexed at nisi prius, by controversy 
and argument, upon the effect and import of the issue 
joined on the record. The import of this plea is 
doubtful, and was made the subject of argument before 
us. If its import be really the same as an allegation, 
that the cause of action did not accrue within six years, 
there can be no reason assigned for a departure from 
tlie usual forms. And if its import be different, then, 
it is not a plea warranted by the statute, and, certainly, 
it is not a good plea at the common law. Every plea 
ought to be certain; if it be argumentative and uncer¬ 
tain it is bad. We think this plea is bad on that 
ground, and therefore there must be judgment for the 
plaintiff. 
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Puller then applied for leave to amend, by pleading, 
that the cause of action did not accrue within six years. 
And, upon his stating that he had been misled by the 
precedents of pleas, of the general issue in actions on 
the case founded in tort, and that at the time of the argu¬ 
ment the Court had not expressed any doubt as to the 
form of the plea, leave was given to amend on payment 
of costs. 
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King# Esq. against The Company of Pro¬ 
prietors of the With AM Navigation. 


A local drain¬ 
age act pro¬ 
vided, that the 
owners and pro¬ 
prietors of 
lands, (fry and 
ttt ivhose expence 
certain banks 
s/wuld be made 


^j^SSUMPSlT. The case stated, that by a local 
act, 2 G. 3., entitled an act for draining and pre¬ 
serving certain low lands called the Fens, lying on 
both sides the river Witham, in the county of Lincoln, 
and for restoring and maintaining the navigation of 


far the purjioses 
of the drainage,) 
their heirs and 
assigns, should 
be reimbursed 
such expcnces, 
or such share 
tliereof as 
should be asccr- 


the said river, from the higli bridge in the city of 
Lincoln through the borough of Boston to the sea, cer¬ 
tain commissioners were appointed, styled gwieral 
commissioners, for the purpose of executing the works 
of drainage therein mentioned, and carrying into effect 


tained by cer¬ 
tain commis¬ 
sioners appoint¬ 
ed under the 
act; and a sub¬ 
sequent act, 
which imposed 
an additional 
tax upon those 
lands, provided 
that such tax 
should not be 
payable until 
the repayment 
of such of the 
above expences 
as the owners 
and projtrietors 
the said 
lands for the 
time heingj 
should make 
appear to the 
satisfaction of 


the Other provisions of the said act. Under the 
authority of this act, it was intended that certain banks 
should be erected along or near the course of the river 
Witham, through the several townships, including, 
amongst others, the township of Martin, situated in a 
district called the First District of Lerjo Lands or Fens, 
mentioned in the said act. It was further declared, 
that it should be lawful for the said general commis¬ 
sioners, or any seven or more of them, to charge, 
amongst other lands, all the low lands and fens in the 
said first district, with such equal yearly rates as to 
them should seem necessary for the purposes of such 
drainage, so as the same did not exceed one shilling 


the commissioners to have been necessarily expended in making banka. The act also con¬ 
tained clauses, whereby tenants for life or in tail were especially enabled to borrow 
money, and to charge the lands with it, for the purpose of defraying tlie expences of 
making banks under these acts. J. S., who had expended 800/. in making banks, after¬ 
wards sold his lands, without reserving to himself or hdting any notice in the conveyance 
of the reimbaraement above mentioned; and the commissioners having subsequently de¬ 
termined the amount of the reioibursemeat: Held, that the purchaser, and not J. S., was 
entHled to loccire it. 


per 
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pelt dfcrei The coitimisdoners corameneed, vaiddt (h6 
authority of the said act, the works of drainage therein 
mentioned, and which they partially executed ; but the 
banks along or neaff the course of the river WUham^ 
thrCfffgh the said toivnships before mentioned, were, 
ahiongst other of the said works, left undone, in conse¬ 
quence of the funds appropriated to the drainage not 
being sufficient for its completion. By the 87 G, 3., 
which was an act passed to embank and drain the 
open and unembanked lands and grounds lying between 
the Daleshead Dyke and the river Witham^ in the 
several townships before enumerated, all in the county 
of Lincoln^ it was enacted, that for the draining, pre¬ 
serving, and effectually securing the said lowlands from 
floods, the commissioners therein named should, as 
sOon as conveniently might be after the passing of that 
act, embank the said low lands with good and sufficient 
banks, in the manner and of the dimensions therein 
expressed. A part of the works directed to be executed 
under this second act, consisted of a bank along or 
near the course of the river Witham^ and it was pro¬ 
vided that the directions therein contained for defray¬ 
ing the cxpences of making the said bank over the said 
low lands, along the course of the river Witham^ should 
not preclude or prejudice ihe owners and j/roptietors of 
lands respectively^ by and at •whose expence the said banks 
shotdd be made, their respective heirs or assigns, from 
being reimbursed the said expences, or such share thereof 
as the said general commissioners appointed under 2 G. 3., 
at any of their meetings to be held for executing the said 
act, should allow to have been necessarily expended in 
making ihe said batik j but that such owtters and pro¬ 
prietors, their respective heirs and assigns, should be 

H h 2 entitled 
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entitled to he reimbursed the said expences, or such share 
thereqf as aforesaid^ out of the monies which at any 
time thereafter shmdd he raised by the said general 
commissioners, under the authority of the 2 G. 3., 
for the further execution of the works of drainage 
therein directed, at such time or times, and in such 
proportion and form as in the judgment of the said 
general commissioners, should afford to the owners and 
proprietors of the said low lands to be embanked and 
drained by virtue of 37 G. 3. such and the like benefit 
and advantage, in respect of the said lands, as other 
owners and proprietors of lands lying on both sides of 
the said river JVitham, either already had or should 
thereafter receive under the authority of the 2 G. S., for 
or towards the making and erecting banks of the like na¬ 
ture, next the said river Witham, for the protection and 
defence of their said lands respectively, Tlie expence 
of erecting the bank in the township of Martin was 
directed by the 37 G. 3. to be borne by the owners of 
the low lands there, by an acre-rate, not exceeding five 
pounds per acre. The works directed to be executed 
under this second act were completed, and the plaintifij 
who was the owner of certain lands in Martin, im¬ 
proved by the said drainage, and which w-ere liable to 
the expence of such works under the last-mentioned 
clause of that act, paid in discharge of such tax the 
sum of 800/. By the 52 G. 3. the company of pro¬ 
prietors of the Witham navigation, the present defend¬ 
ants, were incorporated, with power to improve the 
navigation of the river Witham. Tlie said company 
engaged to execute certain of the works, which were to 
have been done by the general commissioners under 
the first-iQentioned act, and, among others, the banks 


along 
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along or near the course of the Witham. For the pur¬ 
pose of defraying the expence of completing the works, 
which were to have been executed by the said general 
commissioners, and other charges, a further tax of 
is. 6d. per acre was imposed upon these lands in Martin^ 
and of l5. per acre on the other lands there. And it 
it was provided, that this tax of Is. Qd. per acre should 
not, nor any part of it, notwithstanding the provisions 
therein contained in relation thereto, attach upon the 
said lands or any of them, or accrue or become payable 
in respect thereof, until so much and such part of the 
charges and expences incurred in the making and cor¬ 
recting the bank of the said river Witham through the 
said several parishes and places of Timberlandi Timber-- 
land Thoiye, Walcof, Martin, Liwmod, and Blankne^y 
should be paid and discharged as the owners or pro¬ 
prietors of'the said lands for the time being should make 
appear to the satisfaction of the said general commis¬ 
sioners, was necessarily expended in making and erect¬ 
ing the said bank. And that all such monies, after the 
amount thereof should have been ascertained, as by 
the said act was directed, should be recoverable from 
the said company of proprietors, by such and the like 
ways and means as other monies due and owing from 
the said company could and might be recovered. After 
the banks and other works, erected under the S7 G. 3., 
had been completed, and the sum of SOOif. paid by the 
plaintiff, viz. in the year 1804, the plaintiff sold and 
conveyed his low lands in the said parish of Marthiy 
without reserving to himself, or taking any notice in 
such sale and conveyance of the compensation or reim¬ 
bursement mentioned in the 37 G. 3. Long after such 
etilc and conveyance, and after the passing of the third 

H h 3 act, 
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act, viz, in the year 1817, the general cpip^ssioner? 
determined that the amount of the reipibwseinent to 
be paid in respect of the said low lands in Martiriy sold 
by the said plaintiff, amounted to the sum of 470Z. 9^., 
and been necessarily expended in making and 
erecting the bank mentioned in the said acts of the 
2 G. 3. and 37 G. 3., and certified tjie same in writing 
accordingly. This determination and certificate were 
communicated to the company of proprietors, and pay¬ 
ment of the said sum was demanded by the plaintiff 
some time in the year 1818. Notice was, a*- *^be .same 
time, given to the company of proprietors, by the per¬ 
sons to whom llie plaintiff had so sold and conveyed 
the said lands, and who have continued to be and still 
are the owners of the same, that they were entitled to 
receive the same sum, as being the owners of the said 
lands. 

This case was argued last term, by Denman for the 
plaintiff, and Balguy for the defendants. For the 
piaintiffi it was urged, that the word “ reimbursed” im¬ 
plied that the same persons who had paid should re¬ 
ceive back a part of the money paid by them. And the 
hardship which would otherwise follow to tenants for 
life, and persons in a similar situation, was pressed 
upon the Court. 

For the defendants, the words “ heirs or assigns” 

O 

were relied on, as shewing that the persons who, by 
succession, should come into possession of the lands, 
were those who ought to receive the compensation. 
x\nd it was urged, that in the last act the words were 
“ owners of the lands for the time being,” which 

strongly 
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strougly corroborated this construction. And that 
there was no hardship on the plaintiff by this; for jt 
was his duty to have made a suitable provision for it ID 
the bargain made by him upon the sale of the lands in 
question. 

Cur. adv. vidt. 
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The judgment of the Court was delivered in the 
course of this term by 

Abbott C. J. This was an action brought under 
certain local acts of parliament, to recover a sum of 
money in respect of an expence formerly incurred by 
the plaintiff, as the owner eff certain lands, towards the 
making of a bank along a part of the river Witham. 
Tile plaintiff had sold the lands, and the question was, 
whether the money was payable to him or to the pur¬ 
chaser. At the trial, a special case was reserved for the 
opinion of the Court, setting forth some parts of the 
local statutes upon which the question arose. The 
case was argued last term. Before we gave our judg¬ 
ment, we wished to be furnished with copies of the 
acts. This has been done, and, upon consideration of 
their different provisions, we arc of opinion, that the 
plaintiff is not entitled to the money for which thp 
action has been brought. The first statute is an act 
of the second year of his present majesty, made for the 
drainage of certain fen lands on both sides of the river 
Withaniy and for the improvement of the navigation of 
that river. By this act an annual taiq not exceeding 
one shilling per acre, was imposed upon lands in a very 
extensive district, comprising the lands in question. 
This act being found inadequate to all the purposes 
intended, another act was passed in the 37th year of 
his present majesty, for embanking and drainixi^ cer- 

H h 4 tain 
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tain open and unembanked lands in the several places 
therein mentioned, being part of the larger district 
comprised in the first act, and including, among others, 
the lands in question. By this second act a commission 
was appointed, and the lands were subjected to a single 
acre tax, not exceeding five pounds. The bank to be 
erected along the river Witham, in pursuance of this 
act, would be beneficial to the whole district comprised 
in the first act; and it was therefore provided by this 
second act, that the directions therein contained for 
making that bank should not preclude or prejudice the 
owners and proprietors of lands respectively by and at 
whose expence the said bank should be made and 
erected, their respective heirs and assigns, from being 
reimbursed such portions of the charges as the general 
commissioners, appointed under the first act, should 
admit and allow to have been necessarily expended in 
making the said bank; but that such owners and pro¬ 
prietors, their respective heirs and assigns, should bo 
entitled to be reimbursed such share of the expenccs out 
of the monies to be raised by the general commissioners 
under the first act, at such time, &c. as should afford 
to the owners and proprietors of the lands to be em¬ 
banked and drained under the second act, such benefit 
and advantage, in respect of the said lands, as other 
owners and proprietors of lands already had, or might 
thereafter receive, under the authority of the first act. 
In pursuance of this second act the bank was made, and 
the plaintiff paid the tax of 51 , per acre for the lands 
then belonging to him. After this the statute of the 
S2d year of his present Majesty was passed, whereby 
the defendants were incorporated for the purposes of 
completing the drainage and navigation intended by 
the first act. By this last act, a further annual tax is 
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imposed upon the extensive district comprised in the 
first act; but it is specially provided, that such new 
tax shall not attach upon the lands embanked under 
the authority of the second act, nor become payable in 
respect thereof, until so much of the charges of making 
the bank under the second act shall be discharged, as 
the owners and proprietors of the said lands for the 
time being, shall shew to the general commissioners to 
have been necessarily expended in making the bank; 
all which monies, after the same shall be ascertained, 
shall be recoverable from the company of proprietors. 
In the year 1804, the plaintiff* sold his lands, without 
noticing the expence incurred in making this bank. In 
1817, the general commissioners ascertained the reim¬ 
bursement to be made in respect of the lands so sold by 
the plaintiff, at the sum of 470/. 95., for the recovery 
whereof the present action was brought; but we are of 
opinion that the plaintiff* is not the person entitled to 
receive this money. The second act speaks of the 
owners and proprietors of the lands, at whose expence 
the bank shall be made, their respective heirs and 
assigns, as the persons not to be prejudiced by, but 
entitled to reimbursement of the expence. These 
words, “ heirs and assigns,” are apt and proper, to 
denote the persons in whom the lands might happen to 
be vested at the time of the reimbursement made, by 
descent or conveyance, by act in law or by act in deed; 
and seem to import that the repayment of the expence 
should attach upon the land; and that the land, which 
undoubtedly was made subject to, or debtor for, the 
charge, should be creditor for the repayment; and that 
the commissioners should not be required to examine 
into titles and conveyances, but should make their 
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rcipay/^ept to the person who should appear as owner 
of the land at the time of the repayment And diis 
interpretation is confirmed by the provision of the last 
act above noticed; for it will be difficult to find a 
reason for exempting the land frpm the new tax, in 
whatsoever hands it might be,‘until the former expence 
w^ repaid, unless the land itself, and not any former 
owner of it, was considered as the creditor for that ex¬ 
penditure. The only ground of doubt would arise 
from the case of payments made by a tenant for life, 
or other person having a partial interest in the land; 
but this doubt is removed by adverting to some of the 
enactments in the second act not noticed in the case, 
and by wliich tenants for life, or in tail, arc specially 
enabled to borrow money to pay the heavy tax thereby 
imposed on their lands, and to charge the lands with 
the repayment, in favour either of Uic lender or of their 
own nominee, or executors, if they should advance the 
money out of their own pockets. For these reasons, 
we think a nonsuit must be entered. 

Judgment for defendant. 


Vawser and Others against Jeffery and 

Others. 


XHEL ord Chancellor sent the following case for the 
opinion of this Court. Guyloti Cemherd being 
seised or possessed of certain freehold and copyhold 


Where a testa¬ 
tor, having de¬ 
vised copyhold 
lands to A. for 
life, with differ* 
ent remainders 

over, and having surrendered them to the uses of his will, afterwards, in contemplation of 
marriage, conveyed his estates to trustees and their heirs, to secure a jointure to his intended 
wife, and subject to a term of 99 years for that purpose, to the use of himself in fee, and 
subsequently surrendered his copyhold lands to these uses: Held, that this did not amount 
to a total revocation of his will, ^t that the devisee took, the copyhold land subject to the 
charge created by the settlement. 


estates. 
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estates, by jbjs will duly e^cuted, and dated 24jtb, 
1794 , devised part of the estates, as well copyhold 
freehold, to David Cowherdf for life, remainder to trus¬ 
tees, to support the contingent uses and estates therein¬ 
after limited : remainder to the use of the heirs of the 
body of David Camherd , ’ and for want of such heirs, to 
the use of Thomas Vaivser, his heirs and assigns fpr 
ever. There was also a second devise of other parts of 
the copyhold estate, to Robert Vawser the younger, (son 
of William Vawser) with similar reniajinders to the 
trustees, and the ultimate remainder to Thomas Vawser : 
and a third devise of part of the estate, copyhold as 
well as freehold, to Rjobert Vawser the younger, son of 
Robert Vawser the elder, with similar remainders, to 
the trustees, &c.; and the ultimate remainder to Robert 
Vawser the elder. And the testator devised to Robert 
Vawser the elder, and Thomas Vawser^ and their heirs 
for ever, as tenants in common, all the residue of his 
real estate. The testator, on the day of the date of his 
will, surrendered his copyhold estates to the uses of his 
will, by indenture of lease and release, and settlement, 
dated 14th and 15th Fcbi'iiary, 1800, previous to the 
marriage of the testator with Anna Rudd, reciting the 
intended marriage; and that it had been agreed, in 
order that a provision might be made for said Anna, in 
case said marriage should take eifect, and she should 
happen to survive him, that he should charge and 
make liable his real estates after mentioned, with the 
payment of an annual sum or yearly rent charge of 
300/., by way of jointure for her during her life; and 
in case the same should not be sufficient for that pur¬ 
pose, that his executors or administrators should, within 
six months after his death, invest so much of his per¬ 
sonal 
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sonal estate, that the interest or dividends, together 
with the rents and profits of the premises to be settled 
as aforesaid, should be sufficient to make up the jointure 
or annuity of 300Z., which was to be in satisfaction of 
all dower and thirds at common law, or by custom, it 
was witnessed, that, in consideration of the intended 
marriage, and in performance of the said agreements, 
&C., Gvylott Cemherd did bargain, sell, alien, release, 
and confirm, unto Charles Lea Jfffery and Daniel 
BurUry, and their heirs, several freehold and copyhold 
estates, particularly described, to have and to hold, to 
them, their heirs and assigns, to their several uses, 
upon the trusts, and to and for the ends, intents, and 
under and subject to tlie several powers, provisoes, de¬ 
clarations, and agreements therein limited, expressed, 
and declared, and hereinafter mentioned, that is to 
say; to the use of the said Guylott Canaherd^ and his 
assigns, for and during his natural life, without im¬ 
peachment of waste, and with such power of leasing as 
hereinafter mentioned; and from and immediately after 
the decease of the said Guylott Cffwherd, to the use, 
intent, and purpose, that the said Anna Buddy and her 
assigns, in case the intended marriage should take 
effect, and she should happen to survive her said in¬ 
tended husband, should, from and immediately after 
the decease of GnyloU Cbti’/tcrr/, yearly receive, for the 
term of her natural life, for a jointure and in bar of 
dower and thirds at the common law, or by custom, 
one annual sum, or yearly rent charge of 300/.; and 
as to the said messuages or tenements, lands, &c., so 
charged and chargeable with the payment of the said 
annual sum or yearly rent chaige of 300/., aiul the 
poAvers and remedies for recovery thereof, thercin-before 

cou- 
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contained, and subject thereto, to the use of the said 
Charles Lea J^ery and Daniel Burley^ their executors, 
&c., for the term of 99 years, from the decease of Guy- 
lott Comcherd, upon the trusts after declared, and from 
and after the expiration, or other sooner determination 
of the term, and subject thereto, in the mean time, 
to the use of Guylott Cefmherd^ his heirs and assigns for 
ever. The trusts of the term were declared to be for 
belter securing to Anna Budd the said annuity of 300/., 
and the trustees were required, by and out of the rents 
and profits, or by mortgage or sale, &c., to levy and 
pay the arrears of the annuity, &c., and then, upon 
trust, to permit llie person and persons, who for the 
time being should be entitled to the freehold and in- 
lieritance of the premises, immediately expectant on the 
determination of the term, to receive the residue of the 
rents and profits; and it was provided, that in case the 
annual amount of the rents sliould not, at the death of 
Guylott C&whcrdf be sufficient to produce the annuity, 
then the premises should be liable only to pay so much 
of the said annual sum of 300/. as the fair annual rents 
and profits should extend to pay, unless the personal 
estate of Guylott Cawha'd should not be sufficient for 
providing for such deficiency; and when the purposes 
for which the said term was created, were fully per¬ 
formed, that the term was to cease and be void. The 
usual powers of leasing, and appointing new, trustees, 
&c., were given, and, besides the general covenant for 
title, and further assurance, Guylott Cowherd cove¬ 
nanted with the trustees, for surrendering and assuring 
such parts of the premises as are copyhold, to the uses, 
upon the trusts, and for the intents and purposes, and 
under and subject to the several powers, provisoes, de¬ 
clarations. 
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claratiohS) and agfeehients before dectaired; ifc^d it was 
further declared, that if the reftts, &c., should hot be 
sufficient to pay the said annual sum, &c., the executors, 
&c. of Quyldtt t!tm:hcrd should, within six months after 
his decease, f>aly to the trustees such sum, out of his 
personal estate. A surrehder was made by GityloH 
Ccfwherd^ of the copyhold estates, to the uses of the 
settlement, pursuant to the covenant therein contained, 
viz. to the use of himself and his heirs, until the mar¬ 
riage, and after that, to the use of himself and his as¬ 
signs, for his life, without impeachment of waste; and 
after his decease, to the use and purpose, that Anna 
Budd and her assigns, in case the marriage should take 
effect, and she should survive, should yearly receive, 
during her life, as a jointure, and in bar of dower, a 
yearly rent charge of 300/., with certain powers and 
remedies for the recovering them out of the copyhold 
premises. And as to the said copyhold premises, so 
charged and chargeable with the payment of the said 
yearly rent charge of 300/., and the powers and reme¬ 
dies for recovery thereof, and subject thereto, to the 
use of Charles Lea J^ery and Daniel Burley^ their 
executors, administrators, and assigns, for the term of 
99 years, to be computed from the decease of Guylott 
Cowherd, and from thenceforth next ensuing and fully 
to be complete and ended, without impeachment of 
waste; upon the same trusts, and for the same intents 
and purposes, for securing the payment of the said 
annual sum, or yearly rent charge of 300/., as are 
expressed in the said indenture of release or settlement; 
and from and after the expiration of the said term of 
99 years, and subject thereto, in the mean time, to 
the use of Ga^lott Cowherd, his heirs and assigns, for 

ever, 
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ever. In the month of Mdy, 1801 , Quylott Cowherd 
died, leaving Anna, his ^fe, surviving him, and with¬ 
out having had any issue. After his death, David Cooh 
herd Vawser, and others, being the coheirs at law^ and 
customary heirs of the testator, exhibited their bill in 
the High Court of Chaneefy, against the defendants, 
praying that the said settlement might be declared to 
have revoked the will of the said Guylatt Comkerdi as to 
such copyhold estates. 

Tindal, for the plaintiffs, made two points; first, 
that by the surrender to the uses of the marriage set¬ 
tlement, the estate wliich the testator had in the pre¬ 
mises, at the time of making his will, was so altered, 
that there was nothing left in him, upon which the 
surrender to the use of the will and the will could 
operate. And, secondly, that the subsequent surrender 
to new uses, inconsistent with those in the former sur¬ 
render, was an actual revocation of the will in the 
proper sense of that word. As to the first point, it is 
admitted, that if this were a case of freehold lands, 
the estate would be so far altered by the setdenacnc, 
as to prevent the will from having any operation. 
Dord lAncMs c£ise {a), GoodtilU v, Otway, (b), and 
Cave v. Howard (c), are authorities on that point. Now 
the same rule will govern the case of copyhold lands. If, 
however, the Court should think, that Thrmtout v. Cwm- 
nuigham (d), is an authority too strong to be overcome, 
still it may be contended, that, on the second point, 
that case is so distinguishable from this, as not to be 

(а) 1 Cas-Abr. 411. Shower. Pari. Ca. 154. S. C. 

(б) 1 P. 576. 7 T. R. S£»9. S.C. 

(c) 2 Ves. J. 604. fd) 2 JBt. 1046, 
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of any importance. For these there could be no im¬ 
plied revocation, the will being made subsequently to 
the marriage. A will of copyhold lands is not within 
the statute of frauds. It may therefore be revoked by 
parol, as a will of freehold might have been previously 
to that statute. Now in 1 RoU. Abr. 614. O.pll 1., 
and also pi. 4. Ford’s case (a), Burton v. Gowcll (b), 
Harrison*s case (c), Coke v. Bullock (d), it is laid down, 
that, in such cases, wherever it can be collected from 
what the testator says or docs that he intended to 
revoke it is a revocation of will in law. Now here 
there are strong circumstances, from which the Court 
may discover such an intention. First, it is clear, 
that there is a revocation of the will, as to the free¬ 
hold, and both freehold and copyhold are coupled 
together by the testator. Then the uses of the settle¬ 
ment are quite inconsistent with those in the will, and 
besides the will affects to dispose of a present interest; 
and, from the settlement, it is clear, that at all events, it 
could operate only on the reversionary interest. There 
is also a power of sale given to the trustees, by which 
the whole, or part, at least, of the estate, might have 
been disposed of. Under these circumstances, it must 
surely have been the intention of the testator, when he 
executed the settlement, and surrendered subsequently 
to the uses under it, to have revokeil his will. If so, 
the plaintiffs are entitled to the judgment of the Court. 


JValton, contra, contended, that this was only a revo¬ 
cation of the will, pro tanlo, and that the estates given 

[L) Cro.PJ.SOG. 

(c) Dyrr,Z}Otl>, fVo.JttC. 45). 

bv 
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by the will, passed, subject only to the charge created 
by the settlement. It is admitted, that there are cases 
which apply to freehold lands, which have decided that 
such a settlement as the present would have so far 
altered the estate as to prevent the prior will from 
operating upon it. But this depends on the technical 
construction given to the statute of wills, which pro¬ 
vides, that a person having lands and tenements, may 
devise, &c. And if the estate has been altered, then 
he has not such lands and tenements, &c.; and, there¬ 
fore, the devise is not valid. But the case of copyholds 
is very different; for, by the subsequent surrender to 
the uses of the settlement, no more passed than was 
required for carrying into effect those uses. The will, 
therefore, operates on the old use^ left in the testator, 
who was still in, as of his old estate; and the technical 
rule as to freehold land does not apply. Thrustout v. 
Cunningham, and Roe v. GriffUks {a) are strong autho¬ 
rities in point. Then, as to the revocation, it is plain 
that the intention of the testator was not to revoke, he 
only meant to secure out of his estate a jointure, leaving 

the rest of his will untouched; and as to the revocation 

♦ 

of the will, with respect to the freehold, it does not 
apply, for the revocation there depends not on his in¬ 
tention, but on a strict and perhaps harsh rule of law, 
operating contrary, in all probability, to his intention. 

Cur, adv, •mdt. 
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The following certificate was afterwards sent. 

This case has been argued before us, and we are of 
opinion, that the surrender made by Gu^loft Cowherd^ 
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(a) 4 Surr. 1954. 
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of the copyholds, to the uses of his marriage settlement, 
did not revoke the surrender made to the use of hU 
will, and the devise of such copyholds. 

C. Abboit. 

J. Bayley. 

Ci. S. Holkoyii. 
W. 1). Best. 


Owen against Leoh and Brodbelt. 


A tenant, whose 
standing corn 
and growing 
crops have been 
seized as a dis¬ 
tress for rent 
before they were 
ripe, cannot 
maintain an 
action upon the 
case under 

2 S.28. 

c. 5., against 
the landlord or 
his bailiffs for 
selling the same 
before five days, 
or a reasonable 
time, have 
elapsed after 
the seizure, 
such sale being 
wholly void. 


J^ECLAIIATION stated, that Brodbelt as bailiff of 
J^gh^ and by his authority, on 29th of Augusif 
1818, at, &c., seized and took the standing corn, 
growing turnips, growing potatoes, cattle, goods, and 
chattels, to wit, &c., of the plaintiff, of great value, to 
wit, of the value of 10002., then found and being in and 
upon a certain messuage, farm, lands, and premises, 
situate at, &c., in the name of a distress for certain 
arrears of rent preteiidecl to be due and payable for 
the same to Legh, and then and there gave notice 
thereof to the plaintiff; yet that the said defendant, 
afterwards and liefore the expiration of five days next 
after such distress so taken and made, and such notice 
thereof so given as aforesaid, and before a reasonable, 
proper, and convenient time in that behalf had elapsed, 
to wit, on, &c., at, &c., unlawfully did sell and dispose 
of the said cattle, standing corn, &c., without the leave 
or licence, and against the will of the said plaintiff, 
whereby he was not only hindered from replevying the 
same, but also deprived of reasonable time for raising 
money to pay th« rent and the costs of the distress, 
^ and 
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and also lost the cattle, standing corn, &c., and the 
use thereof! The second count only stated a seizure 
of standing corn, growing turnips, and growing pota¬ 
toes, and a sale before the expiration of five days. Plea, 
general issue. The cause was tried at the lost Spring 
assizes for Ckestei', when it appeared that a distress had 
been made by the defendants, one of whom was the 
landlord of the plainlifl^ on Saturday^ Atigusi 29th; and 
that the sale of the goods distrained took place on tlie 
Tuesday following, which was admitted to be a day too 
soon («), and a violation of the statute 2 W, ^ M. sess, 1. 
c. 5. s. 2, The damages were assessed, not merely in 
Vesp^t of the goods and chattels so sold, but were also 
increased in respect of the standing corn and grow¬ 
ing crops of turnips, which were sold before they were 
ripe. The jury found a verdict for the plaintiff, 
damages 90/. IX F, Jmes^ in last Easter term, ob¬ 
tained a rule nisi, cither for a new trial, or for a 
reduction of the damages to 50/., being the amount 
applicable to the sale of the goods and chattels only; 
and he contended that the evidence as to the loss 
resulting from the sole of the stamling corn and grow¬ 
ing crops, was improperly received under the declar¬ 
ation as framed. By 2 IF. 4" sess, 2 . c, 5, growing 
crops could not be distrained ; and the power given by 
the 11 G. 2. c, 19. s. 8 . was modified by different pro¬ 
visions. This sale, therefore, was not authorised by 
either act, and no replevin was necessary. Besides, 
the declaration does not charge any grievance within 
11 G. 2.; for it is not alleged that the crops were not 
ripe, or that they were appraised after they were cut, 


or 
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or that they were sold before they were appraised. 
The record here supposes the same provisions to be 
applicable to standing corn, under the ) 1 0.2., and 
to goods and chattels, under 2 W, 4r M. But the 
provisions and the damage are altogether different. 
The damage, in the one case, is the curtailing of the 
chance of replevying; and in the other, is the bringing 
of the crops to sale under circumstances of disadvantage 
and loss. 

Cross Serjt. and Cottingham shewed cause, and con¬ 
tended that by 11 G. 2. c. ID. s.8. the seizure of the 
standing corn was lawful, by the landlord, for rent in 
arrear; and by the latter part of that section,* it is 
directed, that they are, in a convenient time, to ap¬ 
praise, sell, or otherwise dispose of the same, in the 
same manner as other goods and chattels. If so, as it 
is admitted, that the damage stated in the declaration 
would be sufficient in the case ol' other goods and chat¬ 
tels, it is so in this case. 

J, Williams and D, F, Jonest contra. The sale here 
was wholly void as to the standing corn; for it cannot 
be sold till after an appraisement, and no appraisement 
can be made till it is ripe. Then, if the sale be void, 
the plaintiff has not sustained any damage from the act 
of sale; for nothing passed by it, and there was no 
necessity for any replevin on his part. 

They were then stopped by the Court. 

Abbott C. J. It seems to me at present, that the 
sale of the standing corn was unauthorised, and that no 
necessity ever existed for replevying it. Now, the 

plaintiff has stated this as his damage in his declaration, 

and 
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and has recovered damages in part on that account, 
which he ought not to have done; for notwithstanding 
this sale, it was clearly competent under 11 G. 2. 
c. 19. s. 8., for the tenant, at any time before the 
corn was ripe, to have tendered the rent due; and if, 
after that, the landlord had taken the corn, he might 
have been proceeded against as a trespasser. We 
will, however, forbear giving our final judgment on 
this case at present, recommending the parties, in the 
mean time, to arrange the matter between themselves. 

Cur, adv, vtdf. 

The cause having stood over tiil this term, and the 
parties not having come to an agreement, 

Abbott C. J. now delivered the judgment of the 
Court. We are of opinion, in the present case, that 
the plaintiff has no good cause of action, as to that part 
of the first count of the declaration, in which he com¬ 
plains of the sale of the standing corn and growing 
crops having been made before a reasonable time had 
elapsed; for the sale being altogether void, the plamtift* 
sustained no legal damage from it, and has therefore 
no ground of action in respect of it. The rul^ there¬ 
fore, for a new trial must be made absolute unless the 
plaintiff shall consent to reduce the damages to the sum 
of 501.: and, in that case, the verdict must be entered 
on that part of the first count whidi relates to the sale 
of the goods and chattels only. 
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Rule accordingly. 
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Doe, Dem. Weight, against Elizabeth 

Plumptre. 


To avoid a fine, 
« husband 
claiming in 
right of his 
wife, must enter 
within five 
years after his 
title accrues. 

By deed an 
estate was set¬ 
tled, after se¬ 
veral preceding 
estates tail, to 
the use of all 
and every the 
nearest of kin, 
in equal degree, 
to JD. at the 
time of her de¬ 
cease without 
issue of the 
name of Jirewer : 
Held, that a 
person, who at 
the time of 
D. Jl/.’s death 
was her near¬ 
est of kin, bom 
xrith the name 
of Jirewer, hut 
who was not 
her nearest 
of kin, and 
who had, pre¬ 
vious to 2>. 3/.'s 
dead), married 
and assumed 
her husband's 
name, was not 
entitled to take 
under this 
clause in the 
deed. 


was an ejectment tried before J. at the last 
assizes for the county of Somerset. The plaintiff, in 
right of his wife, claimed a moiety of the estate in ques* 
tion under a deed of settlement, whereby Mrs. Mary Mo^ 
lyneux, whose maiden name was Brewer^ being seised in 
fee of the manor of Panleton with its appurtenances, and 
hairing two daughters Diana and Mary Molyneux; on 
the marriage of the latter with Thomas Bury in August 
1748, conveyed the same to vai’ious trusts for the bene> 
fit of the husband and wife and their issue, and after 
the death of the survivor of them, and in d^ault of such 
issue, the remainder, as to one moiety, to the use of 
Diana Molynem for life; remainder to trustees, to pre¬ 
serve contingent remainders; remainder to the use of the 
first and other son and sons of D. Molyneux in tail; re¬ 
mainder to the use of her daughters as tenants in com¬ 
mon, in like manner; remainder to the use of all and 
every the nearest of kin in equal degrees to D. Molyneux 
at the time of her death •without issue of the name (f 
Brewer, share and share alike as tenants in common, and 
not as joint-tenants, their heirs and assigns for ever. 
D. Molyneux, on the death of her sister, Mrs. Bury, 
without issue, entered into possession of the whole 
estase, and held the same until her death in 1805, with¬ 
out ever having been married, and by a codicil to her 
will she devised the estate to trustees to sell, and after 
paying 6000/. to one Morley out of the produce, the 
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surplus was to go to the defendant. The defendant, 
with the consent of the trustees, entered upon the 
whole estate, and levied a fine with proclamations in 
Hilary terra, 1806. The plaintiff proved the pedigree 
of his wife, whose maiden name was Brewerf and that 
at the time of D. Molyneux*'A death, she was the near¬ 
est of kin bom of the name of Brewer, Bipfore the 
death of D. Molyneux^ iiowever, the plaintiff had mar¬ 
ried his present wife, and, subsequent to such mar¬ 
riage, she had always passed by his name. It also ap¬ 
peared that a Mrs. Morley was more nearly related to 
D, Molyneux than the wife of the lessor of the plaintiff. 
It was contended at the trial, by the defendant’s counsel, 
that the plaintiff was barred by the fine levied in 1806, 
and the learned Judge was of opinion, that although 
the wife of the lessor of the plaintiff, if she survived him 
would be entitled to enter within five years after his 
death, yet that her husband not having made an entry 
or brought his action within the time prescribed, was 
barred by the fine, and he therefore directed the jury 
to find a verdict for the defendant. Pell Serjt. in 
last Michaelmas term moved for a new trial upon two 
grounds, first he contended that the husband who 
claimed in right of his wife might enter at any time du¬ 
ring the coverture. It was clear that an infant, by his 
guardian, might avoid a fine by an entry at any time 
during his infancy, and by parity of reason a husband, 
claiming in right of his wife, may avoid the fine during 
the coverture, for the wife’s interest is kept alive during 
the whole period of the coverture, (a) Upon this point 
the Court were clearly of opinion, that the husband. 
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1820. not having entered within the five years after his right 
■ ' accrued) was barred by the fine, and Bayiey J. referred 

agamtt to Hubn V. Heylock (a) where this same point was de- 

PLUMnaz. p^ii Serjt. then urged that if Mrs. Wright was 

entitled under the deed to a moiety of the estate, as the 
nearest of kin of the name of Brewer, she became, 
immediately on the death of D» Molyneux, tenant in 
common with the defendant, and that as the possession 
of one tenant in common was the possession of the 
other, Mrs. Wright was in possession immediately on 
the death of D. Mclyneux, by the holding of the de¬ 
fendant as her companion in right. (6) The fine, there¬ 
fore, having been levied by one of two tenants in 
common could not bar the right of the other. Best J. 
said that that point had not be^ made at the trial; 
and if it had he should certainly have directed a verdict 
for the plaintiff, subject to tlie opinion of the Court upon 
the construction of the will. For the plaintiff had sa¬ 
tisfactorily made out that his wife was, at the death of 
£). MoLyneux, the nearest of kin, entitled, by birth, to 
the name of Brewer, The Court then said, that as the 
verdict had proceeded upon a mistake as to the oper¬ 
ation of the fine, they would grant a rule nisi for a new 
trial, in order to have the question, as to the construc¬ 
tion of the will, discussed. The case was argued at the 
sittings before this term at SajearUs* Inn, by 

Casherd, Moore, and W. P, Taunton, for the defend¬ 
ant. To entitle die lessor of the plaintiff to recover, 
it is necessary for him to shew, that Mrs. Wright, at the 

(a) Cro, Car, 200. 

\h) See Ford v. Grey^ Salk. 285. Smedet v. Dale, Hob, 120. 
Peaceable v. Reed, 1 Fast, 568. Doe v. Pearson, 6 East, 173. 


time 



IN THE 60th or Geo. III. and 1st of Geo. IV. 

time of D, M,*s death, was the nearest of kin of the 
name of Brewer. She must answer the entire descrip* 
tion; that is, she must be the nearest of kin, and have 
the name of Brewer. Brawn v. Feys (a) is an autho¬ 
rity in point. If the argument on the part of the de¬ 
fendant prevail, the effect will be that the estate will 
go to a person who answers neither part of the descrip¬ 
tion ; for Mrs. MorUy was the nearest of kin at the time 
of Z). MS death, and the wife of the lessor of the plain¬ 
tiff bore the name of Wright, and not that of Brewer. 
In Bon V. Smith [h), a man having issue a son and 
daughter, devised to his son in tail, remainder to the 
next of his name^ the son died without issue, the 
daughter being then married; and it was held that the 
daughter, having lost her name by her marriage, the 
estate should go to the next heir male of the name, 
although, if she had not been married at the time of 
her brother’s death, the daughter should have had it; 
for she was the next of the name. In Jobson*s case (c), 
the testator devised his estate in tail, the remainder to 
the next of kin of his name; at the time of the devise, 
the next of kin was his brother’s daughter, who w^ 
then married to J. S. s and it was adjudged, upon 
special verdict, that the daughter should not take, she 
not being of the devisor’s, but of her husband’s name. 
The principle established in these cases is consistent 
with the rule laid down in Co, Litt, 24. h. (d). “ If A. 

have issue, a son and daughter, and a lease for life be 
made, the remainder to the heires female of the bodie 
of A.; A. dieth, the heire female can take nothing, be- 
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cause she is not heire: tor slie must be both heire and 
heire female, which she is not, for the brother is licire; 
an'd, tlierefore, the will of the giver cannot be observed, 
because here is no gift; and, therefore, the statute can¬ 
not worke thereupon.” In Pj^ot and Pyoi (a), the tes¬ 
tatrix devised her real and personal estates to trustees 
in trust for the nearest relation of the name of the PyoU, 
Lord Hardwicke, in delivering his judgment, laid great 
stress upon the circumstance of its being a devise of 
personal as well as real estate, and held that the Pyots 
were to be taken as nomen collect!vum, and descriptive 
of the particular stock, and that change of name by 
marriage did not exclude. In this case the devise is 
of the real estate only. In Leigh v. Leigh {b) the de¬ 
vise over was in these words: “ Unto the first and 
nearest of my kindred, being male, and of my name 
and blood, that shall be living at the determination of 
the several estates hereinbefore devised, and to the 
heirs of his body lawfully begotten.” It was held that 
the party taking under this devise must be of the name, 
as well as of the blood, and that the qualification os to 
the name was not satisfied by a person having taken the 
name by the king’s licence previous to the determin¬ 
ation of the preceding estates. 

PeU Serjt., Gaselce, and Adam^ contra. The inten¬ 
tion of the settlor was, that his nearest of kin, who 
had the name of Breuxr by inheritance at the time of 
D. Molynewd^ death, should take. It is not ne¬ 
cessary, therefore, for the plaintiff to shew that his 
wife was the nearest of kin, and that she also bore the 

(«) I F«. J35. (6) 15 Vm. !»2. 
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name of Brewer. If D. M. had died previous to Mrs, 
1Vrigkt*a marriage, the latter would have clearly an¬ 
swered the description; and, if so, the question is, 
whether by marriage she absolutely lost her maiden 
name. For some purposes she may perhaps have lost 
her name; but not for all: and P^ot v. Pyot is an au¬ 
thority to shew that, for the purpose of taking under a 
deed or devise, she did not lose her former name. It 
does not follow that a woman acquiring another name 
by marriage, tliereforc absolutely loses her former 
name. In Leigh v. Leigh it was held that a man, by 
taking another name under the king’s licence, did not 
thereby lose his former name, and that a name taken 
that w’ay is by voluntary assumption, and that a legacy 
given by the former name might be taken. The taking 
of the name of the husband by the wife is a matter of 
mere private arrangement. In many countries married 
woman retain their maiden names; and even in this 
country, women of a certain rank marrj’ing their infe¬ 
riors retain their former names and titles; the use 
then of the name of the husband, is a mere voluntary 
assumption, and does not take away the former; and if 
that be so, Mrs. Wright comes within the words of 
the limitation. As to the authorities, Lord Hardmcke 
expressed himself dissatisfied with the decision in Job~ 
son’s case, and in P^ot v. Pyot, he considered words 
nearly similar to those used in the present case as de¬ 
scribing the stock, and he expressly held the change 
of name by marriage to be immaterial; that case, 
therefore, is a strong authority in favour of the plain¬ 
tiff’s claim. 
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Abbott C. J. The case has be^ very well argued. 
The limitation will admit of four different construc¬ 
tions: first, it may require the union of the two 
characters, viz. that the party taking should be tlie 
nearest of kin, and should also have the name of 
Brewer; or, secondly, that the party taking should be 
the nearest of kin of the stock and blood; thirdly, if 
taken according to the very letter, that he should be 
nearest of kin at the death of D, M,, bearing the name 
of Brewer; or, lastly, that he should be the nearest of 
kin at the death of Z). 3/., bom of the name of Brewer. 
The latter interpretation alone would entitle the pre¬ 
sent plaintiff to recover. 

Cur. adv. vult. 


Abbott C. J., in the course of this term, delivered 
the judgment of the Court. This case, which came 
on by way of motion for a new trial, was lately argued 
before us at Serjeant^ Inn HaU, We disposed, at that 
time, of several points raised in argument before us, 
and reserved our judgment upon one alone, which 
arises in the following manner: 

Mrs. Mary Molyneux, widow, whose maiden name was 
Brewer^ being seised in foe df the entirety of a consider¬ 
able estate, and having two daughters named Diana 
and Mary EliacdbetJit and no other issue, executed a 
deed by way of settlement of the estate, in contem¬ 
plation of a marriage then intended between her 
daughter Mary Elizabeth and a gentleman named 
Biery. By this settlement, one moiety of the instate was 
settled, after the death of the settlor, upon her daugfar* 
ter Mary Elizabeth, for life; with remainder to her 

first 
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first and other sons by her then intended husband, in 
tail male; with remainder to all and every her daugh¬ 
ters by her then intended husband, as tenants in 
comhion, in tail general; with remainder to the daugh¬ 
ter jDzann for life; with remainder to the first and other 
sons of DianOf successively, in tail male; with remain¬ 
der to all and every the daughters of Diana, as tenants 
in common, in tail general; with remainder, (upon 
which the question arises,) “ to the use and behoof of 
all and every the nearest of kin, in equal degree, to the 
said Diana, at the time of such her decease without 
issue, of the name of Brewer, share and share alike, as 
tenants in common, and not as joint tenants, their heirs 
and assigns for ever.” The intended marriage took 
effect; and afterwards Mary M,, the settlor, and also 
Maty Elizabeth Bury, died without issue, in the life¬ 
time of Diana, who thereupon became seised of this 
moiety, under the settlement. She afterwards obtained 
the other moiety, under the will of Mr. Bury, who had 
token it in fee, by virtue of the limitations applicable 
thereto in the settlement, and died seised of the whole, 
without having ever been married, having by her will 
devised the whole to the defendant The ejectment 
was brought for the recovery of the moiety settled upon 
Diana in remainder, as before mentioned, by Mr. and 
Mrs. Wright, claiming in behalf of Mrs. Wright, whose 
maiden name was Brewer, Mrs. Wright was born after 
the date of the settlement, and was married to Mr. 
Wright before the death of Diana, She was, at the 
death of Diana, her next of kin of all persons whose 
surname was Brewer ; but she was of a more remote 
d^ee than a Mrs* Morley, the surname of whose 
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deceased mother was Brewer ,< and she had, as is usual 
in Bnglandy parted with her surname on her marriage, 
and been always called by the name of her husband. 
At the close of the argument, it was intimated by the 
Court that the obscure language of this limitation, to 
persons who were to take os purchasers, might possibly 
admit of several constructions, which were then men¬ 
tioned; but that the only construction which would 
give a title to Mrs. Hright upon the facts found must 
be, to consider the woixls as giving the estate to such 
person or persons, whose ongi?ial surname was Brewer, 
as should, of all that class of pei^sons, be the next of 
kin to Diana nt the time of her death. No authority 
was cited in support of such a construction; and it was 
properly objected on the other side, that the effect of 
it would, in the present instance, be to give the estate to 
a person who did not fall within any part of the 
description contained in the words of the deed; Mr. 
Wright not being the next of kin, nor being of the 
name of Brewa'. And, upon consideration, we are of 
opinion that Mrs. Wright is not entitled, because, if the 
word “ name” is to be understood in its primary 
sense, she was not, at the death of Diana, a person of 
that name; and if it is to be understood in a figurative 
sense, as denoting a house, family, or stock, then there 
was another person of that description, who was nearer 
of kin. We forbear to intimate any opinion, as to the 
sense in which this word ought to be taken, and also 
upon a question much debated in the argument, 
namely, whether both parts of the description, that is, 
nearest of kin and name erf Brewer, must concur in the 
same individual; because it is not necessary to decide 

either 
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either of those points, in the present case, and because 
we do not choose to influence any question that may 
hereafter be made between other parties, or to give 
eiicourngcment to any other claimant. 

Judgment for the defendant. 
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MEMORANDA. 

On Saivrday^ Jan, 29, His Majesty King George III. 
died; and on the sitting of the Court on the Tuesday 
following, the Judges and the King’s counsel took the 
oaths of allegiance, &c. to His present Majesty. By 
the 57 G. 3. c, 45. persons holding any office, place, or 
emploipnent, civil or military, were, at the demise of His 
Majesty, to continue to hold the same without any new 
patente, &c. The patents of precedence not being men¬ 
tioned in this act, expired; and Mr. Casberd, during 
the renuiinder of the term, stM; without the bar. 

In the course of this term, Thomas Peake, Esq., of 
Lincoln's Inn, was called to the degree of Serjeant at 
Law. The motto on his rings was JEqtid ZiCge, 


END OF HILARY TERM. 



1820 . 


CASES 

ARGUED AND DETERMINED 

XK THE 

Court of KING’S BENCH, 

IK 

Easter Term, 

III the First Year of the Reign of Oeorge IV. 


On tlie first day of this term, Messrs. J^onhlanque 
and Jervis^ whose patents of precedence had expired by 
the demise of the Crown, took their seats again witliin 
the bai’ with their former rank, having had fresh patents 
of precedence granted to them in the course of the last 
vacation. Mr. Casberd, on the same day, took his seat 
again within the bar, as one of His Majesty’s Counsel 
learned in the law. 

On the third day of the term, Henry Brougham^ of 
Lincoln*$ Inn, Esq. having been appointed Attorney- 

I 

General, and Thomas Henman^ of LhicolTi^s Inn, Esq. 
having been appointed Solicitor-General, to Her Ma¬ 
jesty the Queen, took tiieir seats within the bar, with 
the rank belonging to their respective offices. 
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Burton against Chatterton. 


^CTION for an attorney’s bill. At the trial before 
Abbott C. J. at the Middlesex sittings after last 
Michaelmas term, the plaintiff was nonsuited for want 
of ddivery of a bill} pursuant to the stat. 2 G«2. f.2S. 
5.23. The items on which it was contended that the 
bill came within the statute, were, charges for drawing 
an affidavit of debt and bond to the Chancellor, in order 
to obtain a commission of bankruptcy. The affidavit 
was never sworn, nor the commission issued. Marryai^ 
pursuant to liberty reserved at the trial, obtained in 
Hilary term a rule nisi for setting aside the nonsuit and 
entering a verdict for the plaintiff for the amount of 
the bilL 


Platt shewed cause, and contended, that these items 
were taxable under the statute, and he cited Collim v. 
Nicholson (a), where the obtaining of the Lord Chan¬ 
cellor’s signature to the bankrupt’s certificate was held 
to constitute a charge within the statute; and Ex parte 
Piickett {b\ where a charge for a dedimus potestatem 
was held sufficient to warrant the taxing the rest of the 
bill, which contained charges for conveyancing. In 
Winter v. Payne (r), it was held that taking instruc¬ 
tions to commence an action, drawing and engros¬ 
sing affidavit of debt, attending the swearing of the same, 
and paying for tlie oath, were taxable items within the 
statute; and the only distinction between that case and 

(«) 2 Tcvra.Stl. i (6) 1 NnoRep.266. 

(. ) 6 T. S. 645. 

this 
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this is, that the affidavit was there actually swoni. In 
Sandom v. Bourn {d ) it vsras held, that a bill was taxable 
which contained a charge for the preparing of a warrant 
of attorney, with a view to business to be done in cohrt. 
Upon these authorities, therefor^ the present bill was 
taxaUe; and the nonsuit was right. 

Martyat and ChiUy, contra, were stopped by the 
Court. 

Abbott C. J. On further consideration, I am satis¬ 
fied that the nonsuit in this case was wrong. There 
does not appear to be any method by which these items 
could be taxed. They are not within the words of the 
statute, which speaks only of charges or disburse¬ 
ments at law or in equity. The case of Winter v. 
Payne, and Ex parte Prickett, are distinguishable; for 
in the former the affidavit of debt was sworn, and the 
latter is clearly a proceeding in a real action. If this 
commissidn had actually issued, there is a special pro¬ 
vision made by the 5 G. 2. c. 30. for the taxation of the 
bill at a meeting for the appointment of assignees by 
the commissioners, and after that period by a Master in 
Chancery; and 1 believe that where a commission has 
issued, which has not been proceeded in up to the 
choice of assignees, the Lord Chancellor has directed a 
Master in Chancery to tax the bill. Here, however, 
no commission was issued, nor was there even any ap¬ 
plication for it. We ought to be quite satisfietl before 
we nonsuit a plaintiff upon this ground, that there was 
some authority to which these items could have been 
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1820. referred for tascation. I am not satisfied of that; and ain» 
^ therefore, of opinion, that this nonsuit ought to be set 

imains^ aside, and a verdict entered for the plaintifiT. 

CxAIXliRTON. ^ 

Bayley J. 1 am of opinion that this case is not 
within the statute. All the authorities referred to in 
argument, with the exception of Sandom v. Bown, are per¬ 
fectly distinguishable from the pr^nt case. For a charge 
for the obtaining of a bankrupt’s certificate falls within 
the words ** charges at law or in equity.” So a charge 
for the swearing an affidavit to hold to bail, and for the 
writ of dedimus potestatem, are charges at law, and, 
therefore, clearly within the statute. The case of 
dom V. Bourn certainly does not range within these au¬ 
thorities. But that was only a decision at nisi prius; 
and whenever that question shall arisen it will be suffi¬ 
cient to give my opinion respecting it. In the mean 
time, I think it not sufficient to govern the present 
case. 


Holroyd J. The first impression on my mind was, 
that this was part of a proceeding at law, relating to a 
commission of bankrupt, which is authorized by statute, 
and is, therefore, a proceeding at law, and not in equity. 
If it had gone on to the extent of swearing the affida¬ 
vit, it would have been a proceeding at law or in 
equity; but it ilid not go far enough, and, therefor^ as 
It seems to me, does not come within the words erf" the 
statute. 

Best J. The case of Sandom v, Bow'n is not easily 
distinguishable from the present. But that was a mere 
nisi prius decision, and ought not to govern us sitting 

in 
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in bonk. This case does not appear to me to either 
within die words or spirit of the act of pariimnent; for 
a party cannot properly be said to proceed, either at law 
or in equity, until something be done by him undei]|the 
authority of a Court. I am, therefore, of opinion, that 
this nonsuit ought to be imt aside^ and a verdict entered 
for the plaintiff 
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Rule absolute. 


Doe, dem. of S. Perkes, against E, Perkes 

and Others. 


Friday, 
April Sitti 


p^JECTMENT for m^suages and lands in the parish A testator bciog-- 

^ angry with one 

of Walsall. Plea, not guilty. At the trial before of the detdsees 

named in his 

Holroyd J. at the last assizes for the county of Stafford, it will, began to 
was admitted that the lessor of the plaintiff, as the brother ^nUon^of de- 
and heir at law of one Charles Perkes, deceased, was en- 
titled to recover, unless the defendants could establish the “^^ven^** 
will under which they claimed. The will had been duly 

* •' further, partly 

executed by the testator to pass real property, and the only by tbeeffortsofa 

question was, whether he had not revoked it by tearing it, seized bis ^s, 

and upon that point it was proved by one Joseph Wot- theentiStiMof 

raU, that in August, 1816, the testator, having had some ^ ^h^be^^' 

quarrel with one of the parties who was a devisee Sving^tb^^ 

named in his will, in a fit of passion, took his will out of **1® 

his desk, and said to WorraU, “ Joe, you shall see if f prised his sa. 

' ^ •' tisfaction that 

have done any thing for the rascal or not. I have made material par 

of the writing 
had been in> 

jured, and that it was no worse : Held, that it was on these facts properly left to the juiy 
to say whether he bad completely finished all that be intended to do tor the puiyose of de* 
sUoyins the will; and the jury haring found that he had not, the Court refused to distoib 
the veraict, and supported will. 


Kk 3 


him 



4Q0 


CASES IN EASTER TERM 


18 S 0 . 

Dos 

ngrdmt 

P»RKXS> 


him a gentleman/* He then began to tear the mil, and 
tore it twice through; the witness then laid hold of his 
arms and entreated him to abate his passion. The de* 
villpe then, who was present, put his hands together, os 
if in an attitude of prayer, and said, “ Consider my fa¬ 
mily. I beg your pardon for what 1 have said. Had 
I been worthy to have known what had been done for 
me, I should have been satisfied.’* Upon this, the tes¬ 
tator became calm, and the witness let loose his arms. 
The testator then folded up the will, and put it in bis 
pocket, and afterwards pulled jt out again, and said, 
“ It is a good job it is no worse,** and after fitting the 
pieces together, he added, “ there is nothing ripped 
that will be any signification to it.** The will was found 
after the death of the testator, in four parts. Upon this 
evidence, the learned Judge left it to the jury to say 
whether the testator had done all he intended, or whe¬ 
ther he was not prevented from completing the act of 
destruction he intended. The jury found a verdict for 
the defendants, establishing the will, and now 

W. E. Taunton moved for a new trial, and contended 
that the cancellation was complete by the tearing of the 
will with the intent to destroy it, and he cited Pemberton 
v. Pemberton («), Bibb v. Thomas {b\ Hyde v. Hyde (c), 
and Onions v. Tyra\ (d) 

^ Abbott C. J. Upon the evidence, it appears, in the 
present case, that the testator, being moved with a sud¬ 
den impulse of passion against one of the devisees under 

13 t^es. jutt> 290. (b) 2 Black. 1043. 

(e) 1 £f. Ca$e$ Abr. lOS. [d) 1 Betre Williamh 343. 
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bif will, conceived the intention of cancelling it, and of 
accomplishing that object by tearing. Ilbving tom it 
twice through, but before he had completed his purpt^ 
his arms were arrested by a bye-stander> and his |||psar 
mitigated by the submission of the party who had pro¬ 
voked him; he then proceeded no further, and after hav¬ 
ing fitted the pieces togedier, and found that no mate¬ 
rial word had been obliterated, he said, “ It is well it 
is no worse.” Now, if the cancellation had been once 
complete, nothing that look place afterwards could set 
up the will. But it was a question for the jury to de- 
termine whether the act of cancellation was complete. 
Tliey have found that it was not, and that it was the 
intention of the testator, if he had not been stopped, to 
liave done more, in order to carry his purpose into 
effect. 1 can see no reason to think that verdict 
wrong. 

Bayley J. 1 think this veidict right. If the testa¬ 
tor had done all tliat he originally intended, it would 
have amounted to a cancellation of the will; and 
nothing that afterwards took place could set it up again. 
But If the jury were satisfied that he was stopped 
in medio, then the act not having been completed will 
not be sufficient to destroy the validity of the- willi 
Suppose a person having an intention to cancel his will 
by burning it, were to throw it on the fire, and upon a 
sudden change of purpose, were to take it olf again, 
could not be contended that it was a cancellation. So 
here, there was evidence from which a change of pur¬ 
pose before the completion of the act, might properly be 
inferred. The jury have drawn that inference, and 1 
see no reason to disturb the verdict. 
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Holroto J. I was of opinion, at the trial, that it 
the act of tearing was completed nothing that took place 
af^rwards was sutHcient to set up the will again* The 
of fmuds says, “ tliat no devise in writing of 
lan^ shall be revocable, otherwise than by some other 
will, or by burning, canceling, tearing, or obliterating 
the same by the testator, &c.” but, in order to effect this* 
the act of tearing, &c. must be complete. 1 left it to the 
jury to say, whether that w’as so, and they were of opi¬ 
nion, that the testator had not completed the act he had 
intended, and I thought that they drew the right con¬ 
clusion from the evidence. 


Best J. I am of opinion, that the verdict is right. 
Tearing is one of the modes by w'hich a will may be can¬ 
celled ; but it cannot be contended that every tearing is a 
cancellation ; for if it were, a testator, who took his will 
into his hands with intent to tear it, must, if he should 
tear it in the smallest degree and then stop, be considered 
as having cancelled it. The real question in these cases is, 
whether the act be complete. If the testator here, after 
tearing it twice through, had thrown the fragments on 
the ground, it might have been properly considered^ 
that he intended to go no farther, and that the cancel¬ 
lation was complete; but here there is evidence, that lie 
intended to go further, and that he was only stopped 
from proceeding by an appeal made to his compassion 
by the person who was one of the objects of his bounty. 
The case in Blacksime is very distinguishable; far there 
the testator completed his purpose, although the will 
was not destroyed. I see no reason, therefore, for dis¬ 
turbing the verdict. 


6 


Rule refused. 
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Robson against Spearman and Another* 

-mx 

w 

declaration «teted that defendants made an 
' assault upon the plaintiff and seized, &c. and 
imprisoned him, without reasonable cause^ in a cer* 
tain gaol, &c. for six days, and until he paid a 
large sum of mon^. Plea, not guilty. At the trial 
at the last Spring assizes tor NorthwfAerlandf before 
Bayley J., it appeared that the plaintiff, agsdnst 
whom a regular order of filiation had been previously 
made, had been committed by the warrant of the defend¬ 
ant Spearman^ who was a magistrate, for not having 
paid the arrears due under that order. The warrant 
being produced, appeared to be for the commitment of 
the plaintiff to the gaol of Morpeth, until he should pay 
the sum due and legal accustomed fees, or until he should 
be otherwise delivered by due course of law. The plain¬ 
tiff having been imprisoned six days, paid the money, 
and was discharged. It also a{^»eared, that the notice 
which was given to the defimdant ^earman, pursuant to 
the statute 24 G. 2. c. 44., affer reciting the arrest and im¬ 
prisonment of the plaintiff, and that he was compelled to 
pay a sum of money in order to obtain his discharge, 
stated that a precept called a latitat would be' issued 
against him for the said imprisonment and sum of 
money. It was contended for the defendants, that this 
notice was insufficient; but the learned Judge over¬ 
ruled this objection, and being also of opinion that the 
warrant was illegal, inasmuch as by the 4i) G. 3. c. 68. s* S. 
the magistrate was empowered only to commit for three 
months unless the money be sooner paid (whereas here 

the 
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the commitment was general, being until he should paj 
the money), he directed the jury to find a verdict for the 
plaintiff against the defendant Spearman, The other 
de^odant, who was the constable who executed ^he 
warrant, had a verdict. And now 


Cross Serjt. moved to enter a nonsuit. Here the 
defendant was discharged, in point of fact, within the 
three months for which, by the 49 G. 3. c, 68. he might 
have been committed. If he had been detained beyond 
tliat period under the warrant, he might have had some 
ground for the action. On tlie second point, he cited 
Strickland v. Ward, (a) Here the notice given was of 
an action against the magistrate alone, and it was stated 
to be for the said imprisonment and sum of money. 
The action commenced was for assault, battery, and 
false imprisonment, and was a joint action against the 
magistrate and constable. 

Abbott C. J. I am of opinion that the warrant in 
this case was illegal, not being such as the justice had 
authority to make. It was his duty to have pursued the 
words of the statute of the 49 G. 3. c. 68. If he had 
so done, it would have given the party committed the 
option either of paying the money or of staying 
three months in prison, and being thereby altogether 
discharged from the payment. This warrant is for 
his imprisonment till he shall pay the money, and 
deprives the party of that advantage. The difference is 
a most material one, and it gives the party committed a 
right of action against the magistrate. There does not 

(a) 7 r. jR. 631. 
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appear to me any weight in the other objection. The 
wily eilfect which the omii^sion of any mention of a bat¬ 
tery in the notice could produce, would be to prevent 
the plaintiff at the trial from giving evidence of a battery. 
It was, however, quite sufficient to apprise the magistrate 
of the nature of the action about to be brought against 
him, so as to have enabled him, if he had thought pro¬ 
per, to have tendered amends. I can sec, therefore, no 
ground for disturbing the present verdict. 

Rule refhsed. 


Edwards against Dick. 


F. POLLOCK had obtained a rule to shew cause 
why the bail-bond given to the sheriff of Middle¬ 
sex in this case, should not be delivered up to be can¬ 
celled, upon the defendant’s tiling common bail, and for 
staying the proceedings. The affidavit to hold to bail, 
stated, that the defendant was justly and truly indebted 
to the plaintiff in the sum of 240/., as drawer of a bill 
of exchange, dated December 1st. 1819, drawn by the 
defendants on, and accepted by Lord Possmorc; the 
objection was, that it did not state that the bill was 
due. 


Cross now shewed cause. The case of Davison v. 
March (a) is expressly in point; and the case of Jack- 
son V. Yate {b) is distinguishable, on the ground that 
there the defendant was the maker of the promissory 

(«) 1 JSm R. 157. 148. 
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note, 60 tJiftt it might be true that he was indebted to> 
the plaintiff, although the note might be payable at a 
future day. Here the defendant is the drawel cff a bill 
of exchange, and cannot, therefore,, be indebted, unless 
the bill be due. • 

PfMock, contra, observed, that the ease of Z>aufam r. 
March was an extraordinary decision, and had never 
been recognized in this Ckiurt; and that in Machu v. 
Fraser {a) the authority of that case had been much, 
broken in upon. 

Abbott C. J. We think that it would be better to 
lay down a general rule which may be followed, and 
that the best course will be, to overrule the case of Da¬ 
vison v. March, and to decide that this affidavit to hold 
to bail is not sufficient, because it does not state the bill 
of exchange to have become due. The rule, therefore, 
must be made absolute. 

Rule absolute^. 


(o) 7 TawrU. 171. 
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Horncastle and Another against Farran. 

’J’ROVER for goods. Plea, not guilty. At the trial 
before Abbott C. J. at the sittings after last MicJiaeU 
mas term, it afipeared that the defendant was the secre¬ 
tary of the East India Dock Company, imd the plaintiffs 
were the owners of the ship Kingston. The ship had 
been chartered by them on a voyage to the East Indies 
and back. The freighter, Mr. Campbell^ a mer|:hant in 
liondon, bound himself by^the charterparty to pay freight 
in the following manner: viz. 421^. in cash forthwith on 
the day of the clearance of the ship outwards ; 421/. on 
that same day, by a good and approved bill at six 
months; a farther sum not exceeding lOOC^. for charges, 
&c. to be paid at her port of delivery in the East Indies ; 
a further sum for payment of wages of the crew on her 
arrival at the port of £<ondon, and the remainder thereof 
to be paid by a good and approved b^ or bills payable 
in London at three mcmths after date from the day 
on which the delivery of the said homewai'd cargo 
shall be completed. The ship completed her voyage, 
and arrived in the port of London, and, according to the 
regulations usual in such cases, delivered her cargo, 
which was placed part in the East India Company’s 
warehouses, and part in the Ekist India i ock Company’s 
warehouses. On the 15th September, 1818, a notice 
was given to both these bodies by the plaintiffs not to 
deliver the goods to Campbell, until they received ad¬ 
vice that the freight had been paid. All the payments 
during the voyage, including the payment of the wages 
of the crew, were duly made. The reeidue of the 
freight due amounted to 3273/. Tjf. 4rf. On the 8th 

October, 


4fT 


Mondt^ i. 
April's^. 

WTierc the own¬ 
er of a sbip 
having a lien 
on the gooda 
until Uie de¬ 
livery of 
good and ap¬ 
proved bills for 
the freight, 
took a bill of 
exchange in 
payment, and 
though he 
objected to it 
at the time, 
afterwards ne¬ 
gotiated it: 
Held, that such 
negotiation 
amounted to an 
approval of the 
bill by him, and 
that it was a 
relinquishment 
of his lien on 
the goods. 
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1820. 


Hokncasvue 

agnmH 

Faskan. 
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Octcber^ 1818, the plaintiils received a bill at three 
months of 1200Z. drawn by the captain of the ship on 
and accepted by Campbell in part paymaat. And on 
the 21st Octohei'y 1818, the balance was received by them 
in other bills. On the 24th October, they sent an order 
to CfmpbxU, authorising the stop on the goods in the 
East India Company’s warehouses to be taken off; but, 
at the same time, refused to take off that on the other 
goods, alleging as a reason, that they could not succeed 
in negociating the bill for 1200/. dated October 8th. A 
further correspondence took plaqe, but the plaintiffs 
continued to refuse to take off the stop until Campbell 
should give them a collateral security for this bill. Not¬ 
withstanding this refusal, the lEast India Dock Company, 
upon an indemnity being given to them, permitted Camp^ 
agent to remove the goods. It appeared that all the 
bills, including that for 1200/,, had been negociated by 
the plaintiffs. The Lord Chief Justice, at the trial, 
held, that this circumstance put an end to the plaintiffs’ 
lien on the goods, and directed ,a nonsuit. Scarlett, in 
last Hilary term, having obtained a rule nisi to set this 
nonsuit aside, and for a new trial,* 

‘ Marryat (and Gurney was with him) shewed cause. 
The negotiation of the bills was a relinquishment of the 
lien of the plaintiffs, supposing one even to have existed, 
because, otherwise, the plaintiffs would make Campbell 
liable to pay the bills to the holders, without giving him 
the power, by Uie sale of the goods, to provide for the 
payment. And there was no s})ccial agreement; for 
Campbell did not, as it appears, even know that the bills 
had been negotiatotl. But, secondly, there was no lien at 
idl in this case. The clause in the JSast India Dock Com¬ 
pany’s 


3 
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pan/s act states, 54 G. 3. c. 228. s, 18. “ That all such 
wares and merchandizes landed and warehoused under 
the provisions of this act, shall, when so landed and 
warehoused, continue subject 'or liable to 'such and the 
same claim for freight as such goods, &c. respectively 
were subject or liable to whilst the same were on board 
such ships, and before the landing thereof.” Here, how* 
ever, by the charterparty, the plaintifls had no right to 
require any bills to be given till after the complete de¬ 
livery of the homeward cargo. Then, if so, they never 
had a lien on the goods whilst on board the ship. And, 
if so, the act gives them none whilst in the warehouse 
of the JSasi India Dock Company. And he cited SaviUe 
V. Campion, (a) 

Scarlett and Chitty^ contra. The acts are to be con¬ 
current, and the plain meaning of the charterparty is, 
that the goods shall be delivered on the giving of good 
and approved bills; and so it was ruled in the case of 
Tate V. Meek^ Ec^er term 1818, in the Common Pleas, 
upon a charterparty similar to the present. There was, 
therefore, a lien originally on the goods. Then the 
only material question is, has that lien been relin¬ 
quished ? That depends on this, whether this bill for 
1200/. can be considered as a good and . approved bill. 
On the 24th October the plaintiffs distinctly objected to 
it, and on that express ground refused to give up their 
lien. Then, can the subsequent negotiation make any 
difference ?* If the bill is not to be, negotiated, neither 
party gains any advantage. The bill is given for the 
purpose of negotiation ; and if negotiat^l after having 


(a) SQSt, 


182P. 


agenntt 

FarilaM. 


been 
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ISSO. been objected to, it is still not an apptrpved bi3i Until aa 
approved bill be niven, the lien continoes. In the ^ssm of 

HOKKCiJVLS ® 

iigt^ Storage in transitu, that right is not lost by the accept¬ 
ance and zi^;otiatioa of a bill for the amount due. 

^ ii * 

* 

Abbott C. J. In the preswt case, it appeared that 
Camjihdl bad a right to the delivery of the goods, upon 
his giving good and approved bills for the freight to the 
owners of the ship. Now, in order to obtain possession, 
he does deliver to them the bill in question; and, upon 
their expressing their disiqiprobation of it, be accedes to 
it, and at first acquiesces in their retaining possession of 
the goods. That, however, was d.one in ignorance of the 
fact of their having at that time negotiated the bill* 1 
thought, at the trial, that the negotiation of the bill was 
to be taken as agmnst the party negotiating it, as an itp- 
probation of the bill by him; and that the owners of the 
ship having, by this act, declared their approbation of 
the bill in question, had lost their lien on the goods. I 
am still of the same opinion, and 1 think, therefore, the 
nonsuit was right, and that this rule ought to be 
discharged. 

BAYtBY J* 1 am also of opinion, that the nonsuit in 
this case wm right. It appears that Campbell having 
given the bill in question, the owners of the ship exr 
pressed their dissqjprobaticm of it. In consequence of 
this, the stop whi<di had been placed upon the goods 
in the Ead India Ck)mpany*s warehouse continued, and 
it became necessary for Campbell^ if he wished to get it 
removed, to give another bill. Under these drtHun- 
stances, however, the owners chose to negotiate the 
original bilL Now, if Campbell had consented expressly 

to 
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to this negotiation, and yet bad agreed that the piaintifl& 
should retain their Hen on the goods, he would, of course, 
have been bound by that agreement; bat that was not 
the case; and if the plaintiffs negotiated the bill with¬ 
out such express consent on his part, it seams to me, 
that they gave up their lien on the goods. If we were 
to hold otherwise, the consequence would be this, 
that Campbell would be prevented from obtaining his 
goods, in order to enable him'lto take up tlie bill, and 
vet he might be arrested on it, and compelled to pay it. 
That would be a great inconvenienee and hardship, and 
one which ought not to be imposed upon him without 
his express consent, I think, therefor^, that as soon as 
this bill was negotiated by the .Pl^ntilFs, their lien on 
the goods was given up. The nonsuit, therefore, was 
right. 

Holroyd J. I am of the sanie opinion. The plain-' 

tiffs, in this case, acted ‘on the bill as their own, by 

■ > 

their first accepting, and afterwards negotiating it. 
They ought, if they disapproved it, to have given it 
back to Campbell, As to tlicir having objected to it, 1 
do not place much reliance upon that; for, though they 
objected to it in words, Uiey approved it 1^ their act; 
for, by negotiating it, they put it out of their power, 
afterwards, to return it to Campbell. I am, therefore, 
of opinion, that they had no further lien upon the 
goods, and that the nonsuit was right. 

Best J. concurred. 

Hule discharged. 


1620 . 


H<»iuri:;As!n.c 

asakat 

Fariuv. 


VoL. HI. 


LI 
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Tueidt^f 

uiprU SStlh 


PiGGOTT against Wilkes. 


The sheriflF hav¬ 
ing, within a 
liberty where 
particular offi¬ 
cers had the 
exclusive pri- 
lyilcgc of exe¬ 
cuting all pro¬ 
cess, arrested a 
defendant upon 
aca. sa. in which 
there was not 
any non-omit- 
tas clause, suf¬ 
fered him to go 
at large before 
his removal 
from the liber¬ 
ty: Held, that 
he was liable in 
an action for an 
escape. 


J^ECLARATION in debt against the sheriff of 
Essex for an escape. Plea, nil debet. At the 
trial, before Garraw Baron, at the last Spring assizes 
for the county of EsseXf it appeared, that the sheriff 
had taken the party in execution, within the borough of 
Malden, upon a ca. sa., in which there was not any 
non omittas clause. In that place, by charter, the 
mayor, &c. of the borough claimed the exclusive privi¬ 
lege of executing all process; and the defendant, in 
the original action, escaped before he had been re¬ 
moved from Maldefu Upon these facts, it was con¬ 
tended at the trial, that as the sheriff had no right to 
arrest the party within a privileged place, the arre.st was 
bad, and consequendy, that there could be no action for 
an escape. The learned Judge reserved the point, and 
the jury found a verdict for the plaintiff. 


Walfm'd now moved to enter a nonsuit The sheriff 
was not authorized to arrest the party within the bo¬ 
rough of Malden, The arrest itself, therefore, was un- 
lawhd, and he thereby subjected himself to an action, at 
the suit of the defendant in the original action, as well 
as of the mayor of the liberty. The sheriff, at all 
events, cannot be liable for suffering a party to escape, 
whom he ought never to have taken into custody, and 
who actually escaped before he had been removed from 
the privileged place. 

Abbott C. J. The arrest was not wrongful, as 
agamst the defendant in the original action, although it 

was 
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WM wongtiil as against the bailiff of the liberty: and 
although the sheriff might have thereby subjected himself 
to an action at the suit of the latter. In cases of arrests 
by the sheriff within the verge of the palace, he is in 
eonteinpt unless he has the leave of the Board of Green 
Cloth} the arrest, however, is not therefore void, (a) I 
am of opinion, that in this case, the sheriff having once 
taken the party, was bound to keep him in custody, and 
that consequently he is liable in this action. 


SOS 

1820. 


Fioaovx 



Rule refused. 


(a) Vide Ittxpairici v. S'gUy, ii> S2. 0, S, S. R. cited in argument in 
Rgx V. Stobh$, 5 Term. Rep. 740. 


Wright a^aind Clients. Tuesday, 

° • j4pril25di. 


J0|ECLARATION stated, that defendant contriving, 
&c. falsely,& c. did pu1;>lish,and did cause and procure 
to be published, a certain false, scandalous, malicious, and 
defamatory libel, in the form of a statement, purporting 


Declaration 
stated Uiat the 
defendant pub¬ 
lished a libel, 
containing false 
and scandalous 
matters con- 


to be written by one William CohbeUy of and concerning , 

•' , o plamtifi, m iw- 

the plaintiff, containing, amongst other things, ceHoin 

false, scandalous, malicious, defamatory, and libellous set out the libel 

with innuen- 

matters, of and concerning the said plaintiff, in substance^ does: Held, 
follows; that is to say: it then proceeded to set out the Sd in anSt of 
libel with innuendoes. The plaintiff having obtained a 


verdict for 5001. damages, at the Middlesex sittings after 
last Michaelmas term, before Abbott C. J., a rule was 


obtmned in Hilary term for arresting the judgment^ on 
the ground tliat the declaration was defective in stating 

LI 2 the 
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Wuoax 

agaimt 

Clxkzhts. 


the libel to be set out in substance only» and not accord¬ 
ing to the tenor. And now 

Scarletif Denman^ and Chitty^ shewed cause. This 
rule was obtained on the authority of the case of 
Newtm V. Stubbs. («) There the declaration stated the 
words spoken to be to the effect following, and that was 
held to be bad in arrest of judgment. That case, how¬ 
ever, does not apply to the present; for taking the 

k 

whole declaration together, it appears that the very 
words of the libel are set out, for there are in¬ 
nuendoes which would be unnecessary, if the declaration 
purported to set out only the substance or effect. 
It is sufficient, at all events, after verdict, if the declar¬ 
ation imports to set out the substantial matter of the 
libel. In the Cluccn v. Drake (^), Holt C. J. says, “ a 
libel may be described either by the sense or by the 
>vords, and therefore an information charging that the 
defendant made a writing containing such words, is 
good, and in such a case a nice exactness is not required 
because it is only a description of the sense and sub¬ 
stance of the libeh” That is aij authority to shew 
that it is sufficient to set out the substance of the 
libel. In The King v. Iiear(e), tlio declaration pux*- 
ported*:JtO set out the libel according to the tenor 

f 

and effect following, and it was held tliat although 
the words to the effect following, of themselves might 
be bad, yet that coupled with the wor<l tenor, which 
imported a literal copy, they might be rejected. It 
is not, however, necessary to set out the literal copy 
of a libel, for the variance of a letter not altering the 
sense is immaterial, and that shews that it is sufficient 

(a) 5 Show. 4.35. 3 Mod. 71. (i) 3 S<dk. 225. 

(c) 2 Safh, 417. 1 I.d. Mai/m, 414, S, C. 


to 
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to set out the substance of the Jibel. Admitting it, 
however, to be necessary to give in evidence the precise 
words of the libel, it is sufficient, after verdict, that it 
should be so stated on the record that there is no posi¬ 
tive repugnancy between the mode of stating it, and the 
necessity of proving the precise words. Now there is 
nothing in the words “ in substance as follows,” which 
dispenses with the necessity of proof of the very words 
of the libel; for the innuendoes shew that the plaintiff un¬ 
dertakes to prove the precise words. In the course of 
the argument, they cited Wood v. Br&wn («), and Mex 
v. Lxrfe. (d) 


505 

1820. 


Wkioht 

against 

CumsKTSt 


Platt, contr^ The words “ in substance as follows,” 
form a material part of the description of the libel, and 
cannot, therefore, be rejected. In actions for oral or 
written slander, it is not sufficient to set out the sub¬ 
stance, but the very words must be stated upon the 
record, in order that the Court may judge whether they 
be actionable or not; if it were sufficient to set out the 
substance, the verdict of the jury would be conclusive 
upon that point, and the party would be deprived of his 
writ of error. In Zenohio v. Axtcll (c), it was h^d to be 
insufficient, in an action for a libel written in u foiciirn 
language, to set out the translation, w'hich, |f correct, 
however, would have contained the substance of the 
libel. Cook v. Cox (d) is precisely in point. The de¬ 
claration there stated that the defendant accused the 
plaintiff of being in insolvent circumstances, without 
setting out the words, and the Court, upon argument, 

(a) I Marsh. 52'-’. 6 Taunt. 169. {b) 2 Compb. 138. 

(c) 6 T. R. 162, {<0 3 M.^- 110. 




S 
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WmoBT 

against 

CUOCtSTS. 


held it to be bad^ after verdict, upon principle and au* 
thority* This declaration cannot be supported. 

Abbott C. J. I am of opinion, that in this case the 
objection must prevail, and that the judgment must be 
arrested. In actions for libel, the law requires the very 
words of the libel to be set out in the declaration, in 
order that the Court may judge whether they consti¬ 
tute a ground of actidii; and unless a plaintiff pro¬ 
fesses so to set them out, he does not comply with 
the rules of pleading. The ordinary mode of doing 
this, is to state, that defendant published, of and con¬ 
cerning the pluintif]^ the libellous matters, to the tenor 
and effect following. In that case the word “ tenor” 
governs the word “ effect,” and binds the party to set 
out the very words of the libel. There is another 
mode of doing it, by stating that defendant published 
the libellous matters following; that is to say. And in 
this case, also, it is understood, that the very libel is set 
out. Here, however, more words have been introduced 
into the declaration, and the qu*^'stion is, whether the 
additional words have not varied the sense. The alle¬ 
gation here, which has departed from the common form 
of the precedents, is, that the defendant published cer¬ 
tain libellous matter, in substance as follows. Now the 
question is, wliethcr the words “ in substance,” do not 
give a different meaning to the passage which follows. 
It seems to me that they do; for we are to understand 
these words in their ordinary sense. Su])pose a person 
were to say, 1 have read a book concerning certain in¬ 
teresting historical questions, in which is contained a 
passage, in substance as follows; no man wouUl under¬ 
stand him to be about to repeat the very words of the 
passage, but only that he w'as about to give an abstract 

of 
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of it. So it is that I understand this declaration. It is 
true, that in pleading, many words have obtained an 
appropriate and technical sense, different from their 
popular meaning; and if that had been the case with 
the words “ in substance,” it might have varied the 
present question: but it is not so, and those words 
must, therefore, be understood in their ordinary sense. I 
think, therefore, that the plaintiff in his declaration, not 
having professed to set fofth the very words of the libel, 
but only their substance and effect, and, as it were, a 
sort of abstract of them, the judgment must be arrested. 
It is of great importance to ibllow the ancient form of 
precedents; for if we depart from them in one instance, 
one deviation will naturally lead to another, and, by de¬ 
grees, we shall lose that certainty which it is the great 
object of our system of law to preserve. 


1820. 


WwaMT 

against 

Ci.sKXKca. 


Bavley J. I am of the same opinion. A defendant, 
in a case like this, has a right to expect that the plain¬ 
tiff, in his declaration, will set out the very words used, 
or so much of them as he means to Tely upon; and the 
usual mode of doing this has been already stated by my 
Lord Chief Justice. The word “ tenor” has, in law', a 
peculiar and technical sense, and the di^tinctipn be¬ 
tween it and “ substance” is distinctly poipt^ out by 
Buller J., in Ihx v. May (a), where he says, that “ the 
word tenor has so strict and technical a meaning, as to 
make it necessary to recite verbatim; but tha^ by the 
expression, “ manner, and form following,” used in that 
case, nothing more tlian a substantial recital was re¬ 
quisite.” Here it is stated, that defendant published 


(a) Dougl, 193. 

LI 4 


certain 
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against 


Certun false and libellous matters, in substance as fol'* 
lows; the latter words, therefore, qualify those which 
precede, and would let the party.in at nisi prius to 
looser proof than would have been requiml in case the 
declaration had stated the libel verbatim. Then, if the 
law requires the libel itself to be stated, ,how can a 
declaration be sufficient which states the libel in sub¬ 
stance only. For two statements, which may differ in 
words, may agree in substance. Besides, if it be suf* 
ficient to set out a libel in substance, who is to de¬ 
cide whether it is proved,, the Judge or the jury ? And 
if they differ, the defendant might be deprived of the 
judgment of the Court out of which the record" comes. I 
think, therefore, that if we were to hold this declaration 
sufficient, we should relax the strictness of proof at pre¬ 
sent required, and depart from the unvaried course of 
all the precedents. The judgment, therefore, must be 
arrested. 

a 

Holroyd J. I am of the ,same opinion. The old 
form of declaring was, to state the libel “ according to 
tlie tenor and effect following,” or, “ according to the 
tenor following,” And the law attaches a technical 
meaning to the word ** tenor,” as signifying either an 
exact copy or a statement of,the libel verbatim. If 
the usual mode be not followed, but new words sub¬ 
stituted for these expressions, the Court must under¬ 
stand those new words according to their popular and 
ordinary sense. And considering this case in that way, 
the words “ in substance” mean not a literal copy of 
the libd, but only the general import and effect of it. 
Now where a charge, either civil or criminal, is brought 
ega|ns^ Pefenda&t, arising out of the publication of 
' ' fWit, 
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a written instrument, as is the case in forgery or libel, 
the invariable rule is, that the instrument itself must be 
set out in the declaration or Indictment; and the reason 
of that is, that the defendant may have an opportunity, 
if he pleases, of admitting all the facts charged, and of 
having the. judgment of the Court, whether the facts 
stated amount to a cause of action, or a crime.' For it 
is clear that when it can be shewn distinctly what the 
instrument is upon which the whole charge depends, 
that instrument must be shewn to the Court, in order 
that they may form their judgment. A defendant is 
not bound to put the question as a combined matter of 
law and fact to the jury, but has a right to put it as a 
mere question of law to the Court. This mode of de¬ 
claring would not only deprive him of that advant^e, 
but also of his writ of error; and it would make the 
verdict of a juryjainding in cases where it ought not 
to be so. For if the jury find the verdict that the libel 
proved was in substance the same as the charge in 
the declaration, contrary to the opinion of the Judge, 
that would be binding upon the parties, and the defond¬ 
ant could bring no writ of error, even although the 
whole might be a question of law. I think, therefore, 
that this declaration is bad, and that the judgment 
must be arrested. ' „ 

Rule absolute, (a) 


1890. 

WaiQBT 

agahut 

CLmtxIta. 


(at) JBett 3t wu abwnt at the Old Salley, 
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A copyhold of 
inheritance is 
not forfeited by 
a conviction 
of felony with¬ 
out attainder, 
hnless there be 
a special custom 
in the manor. 


The King against Sir Francis Willes, Knt. 

I N Trinity term last, this Court, on the application 

•h, 

of Samuel Wellst granted a rule, calling on the de¬ 
fendant as lord of the manor of Bigglrs-iVadcy in the 
county of Bedford^ to shew cause why a writ of man¬ 
damus should not issue directed to him, commanding 
him to admit the said Samuel Wells to certain copyhold 
tenements, parcel of the said manor, on the surrender 
of William Siudman, late tenant thereof. On shewing 
cause, the Court enlarged tlic rule, until Michaelmas 
term last, with liberty for the parties to state a special 
case, which w-as as follow.s; JVilliam SludmaUf on the 
15th of Octobci', 1818, when he committed the of¬ 
fence of which he was convicted as hereinafter men¬ 
tioned, was seised in fee at the will of the lord, acc»)rd- 
ing to the custom of the manor, of certain copyhold 
messuages and tenements, customary tenements of the 
manor of Biggleswade^ in tlie county of Bedford, After 
the said William Sludman had committed such olfence, 
viz. on the 28th October, 1818, the above-named Samuel 
Wells bona 6de contracted and agreed with the said 
William Studman to purchase from him the said premises 
for the sum of 700/., and on the 2d of November follow¬ 
ing, the premises were duly surrendered by the said 
William Sludman to the lord of the said manor, to the 
use and behoof of the said Samuel Wells, his heirs and 
assigns. At the General Quarter Sessions of the peace 
for the county of Hmlford, held on the 19th of October, 
1818, one Thomas Halworth was convicted for feloniously 

steal- 
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stealing, on the 16th of October, in the same year, two 
bushels of fine pollard of the value of 1 6s., and two bushels 

H 

of coarse pollard, of the value of 5s. ; and afterwards, at 

• ^ 

the General Quarter Sessions for the county of Be^ord, 
held on the 13th day of January, 1819, the said William 
Studman was indicted for feloniously receiving, on the 
said 15th day of October, 1818, the said two bushels of 
fine pollard, and tlie said two bushels of coarse pollard, 
knowing the same to have been feloniously stolen, upon 
which indictment the said William Studman was con¬ 
victed. Whereupon judgment was given against him, 
that he should be transported for the term of fourteen 
years, to such parts beyond the seas as his Majesty, by 
and with the advice of his privy council, should think 
proper to order. The record of William Studfnan’s 
conviction did not state that he prayed the benefit 
of the statute; and on reference to the clerk of the 
peace, it appcai'cd that the prisoner did not perform 
that ceremony. No prosecution or proceedings were 
depending against the said William Studman, at the time 
vrhen he surrendered the said tenements and premises as 
aforesaid. The manor of Bi^glcsmide formerly belonged 
to the crown, until it was purchased by the present 
Lord Sir Francis Willcs, knt., under the 4*2 G. 3. c. 116. 
It did not appear by the court roils of the said manor, 
or otherwise, that any case at all similar to the ^^sent 
ever before occurred within the said manor, nor was there 
any special custom within the said manor respecting 
forfeitures for felony or crime. The question for the 
opinion of the Court was, whether the said Samuel 
Wells was entitled to the said estates, and to be admitted 
thereto; or, whether the same were forfeited by the 
commission of the said offence to the lord of the manor. 

If 


1820 . 

The Kiws 
cufoiotf 
Wu«n. 
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If the Court were of opinion, that the said Samud Wells 
was entitled to the said estates, then a mand^us was 
to be issued commanding the lord of the said ^manor to 
admit the said Samuel Wells to the same. 


Chittyi in support of the rule^ contended that in 
the present case there was not a suificient ground of for- 
forfeiture: for unless there be judgment of attainder 
there is no forfeiture. In Jory v. Pctody (a), this very 
question was considered. There a copyholder of in¬ 
heritance was convicted of felony, and had his clergy 
allowed before attainder; and the Court were strongly 
inclined to hold, that without a i^cial custom it was no 
forfeiture. It does not appear that that case, which on 
the importunity of counsel was ordered to be argued 
again, ever came on a second time, which probably was 
because the opinion expressed by the Court was ac¬ 
quiesced in afterwards. And the same opinion is also 
expressed in the first point in Lord Cornwallis's case (6), 
where it is said that the Court seemed to be of opinion, 
that no seizure could be till attamder without spcciah 
custom. Va. Com. Dig. iXt. Copyhold, M. I, this is laid 
down as clear law. In Hawkins PI. Cor. lib. 2. c.40. 
s. 7. it is said that “ by^ force of a special custom, a copy- 
hold of inheritance may be forfeited by an attainder, or 
conviction, of treason, or felony, and by custom, even 
without a conviction. Also, it seems the stronger 
opinion, that it shall be forfeited by an attainder'of 
treason or felony, of common right, without any special 
custom, but not by a conviction onlyand in support of 



(ft) I L(w. S63. 


(i) 2 Ventr, 5S. 
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this doctrine, in addition to other cases, he cites 
2 Keh, 451. In Watkins on Copyholds^ p. 325, the 
reason ^ven for it is, because the copyholder, by an 
attainder of treason, or felony, los^ his capacity to 
enjoy land Now, in the present case, it appears that 
Studman was convicted under 5 Ann, c. 21. of receiving 
stolen goods. By 3 and 4 W, <§• M. c. 9., such offenders 
were made accessaries after the fact; and by 5 Ann, 
c. 21. 5 . 5. it was enacted that they should suffer death 
as a felon convict; and by 4 G, 1. c. 11. 5.1. they may 
be transported for fourteen years. Now, the benefit of 
clergy not being taken away, the judgment of death, 
without which there * fcan be no forfeiture, was not 
passed. The effect of benefit of clergy is stated by 
Lord Hale to be this, that presently upon the burning 
in the hand he ought to be restored to the possession of 
his lands, and from thenceforth to enjoy the profits 
thereof, 2 Hale P. C, 389.; and 4 Black, p. 373. is to 
the same effect. If, then, by the allowance of clergy, he 
is r 5 stoi*cd to his capacity of holding land, the reason 
for the forfeiture fails. It if true, that it is not statetl 
in the case that the ceremony of praying the benefit of 
clergy was performed : but that is not necessary; for it 
is laid down in 2 East P, C. 744. that in grati^Ikrceny, 
the party must pray the benefit of tlie statute; and the 
same doctrine is to be found in Rex v. Johnson (<z), and 
in Handeii v. Hamlen, (b) Besides, it is for the other 
side to show affirmatively that sentence of death was 
passed, in order to establish the forfeiture; for a for¬ 
feiture being odious, proof must be given in order to 
establish it. I)oe on dent* Tarrant v. Hellier, (c) 
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(b) 1 Bvis, IDO. (c) 5 T. R, 162, 

Puller^ 


(a) S M, 4: S, 549, 
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Puller^ contra. AU the authorities upon this 
subject have been cited, and there is none in which 
the point has been decided; for was 

never adjudged, nor was any decided opinion pro* 
nounced in Lord Com'waUti^a case. That being so, the 
Court are to determine whether upon principle such 
a decision oi^ht to be made. Here a conviction has 
taken place, and it is not stated that clergy was 
allowed. 


Abbott C. J. The rule for a mandamus must be made 
absolute. The authority of Lord Hale is strong upon 
the subject. There can be no forfeiture of free¬ 
hold without attainder, and so it was held in Sieven*^ 
case, (a) Then, if so, how can there be a forfeiture of 
copyhold before attainder, without a special custom? 
There is no such custom stated in this case; and there¬ 
fore there was no forfeiture, and the party is entitled to 
be admitted. 

Rule absolute for a mandamus. 

(a) Cro, Car. 56S. 


Wednesdai/, 
Ajiril 26th. 


Practice. 


Brandon against Henry. 


^AI^IPBELL had obtained a rule nisi for setting 
aside the judgment of non pros., signed in this 
case, for irregularity. The defendant having been ar¬ 
rested on a bill of Middlesex^ on 22d of Navemheiy 

special 
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special bail were put in in Michaelmas term, and were 
perfected in Hilary term. Judgment of non pros, was 
signed in Hilary vacation. 

Tindal shewed cause, and contended, that bail added 
to other bail, taken on or before the continuance>day, 
were to be considered as bail of the preceding term. 
And he referred to Tidd^s Projctice, 270. 6th edit. In 
this case, therefore, the plaintiff ought to have de¬ 
clared in Hilari) term, and the judgm^t of non pros, 
was regular. 

Campbell, contr^ was stopped by the Court. 

Pa' Curiatih The true construction of the statute 
13 Car. 2. sf. 2. c. 2. s. 3. would be, that even if the bail 
were entered as of the preceding term, the defendant 
would not, in such a case as this, be entitled to judg¬ 
ment of non pros. But, in fact, the practice is other¬ 
wise, For although bail added and justified in va¬ 
cation are entitled as of the preceding term, yet bail 
acknowledged and justified in a subsequent term are 
not entered as of the prtH;eding term, even where sub¬ 
stituted for other bail put in of the precedii^ term. 
Here the plaintiff was guilty of no laches, in not declar¬ 
ing in Michaelmas term, as the defendant was not then 
fully in court. 

Rule absolute, (a) 


m 

ism. 

Bkamoon 

Hmat. 


(a) Vide Rolle$tony> ScoU, 5 T< 37S. 
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Friday, 

^jTrtfSStb. 

A pl(» ia bar 
in replevin 
stated, that di¬ 
vers sums of 
money amount¬ 
ing to a certain 
wm, had been, 
ftvim time to 
time, duly as¬ 
sessed and rated 
upon the pre¬ 
mises for land- 
tax, and from 
time to time 
paid by the 
plaintUf, where¬ 
fore he deduct¬ 
ed the said 
sum, being the 
amount of the 
tax which de¬ 
fendant, as 
landlord, was 
liable to bear 
in respect of the 
rent: Held, 
that this plea 
was bad, for not 
stating the spe¬ 
cific periods for 
which the re¬ 
spective sums 
w'ere assessed or 
paid, and in not 
stating that the 
payment was 
made after the 
rent distrained 
ior had accrued, 
or was accru¬ 
ing. 


Stubbs against Parsons. 

JN replevin for taking the plaintiff’s goods in his 
dwelling-house, the defendant made cognizance as 
bailiff, of J. Wood, and Richard V. Duny, under a de¬ 
mise at 220/. rent payable quarterly, for 55/. for a quar¬ 
ter’s rent due 25th March 1819. The plaintiff pleaded, 
as to the sum of 52/. 145. 3t/., parcel of the said rent, 
that before the 25th March, and before the said time 
when, &c., divers sums of money, amounting in the 
whole to 52/. 145. 3t/., had been, from time to time, 
duly assessed and rated upon the said dwelling-house 
for the land-tax due in respect of the said dwelling- 
house by virtue of the statute in such case made and 
provided; and tliat, from time to time, he, the plaintiff^ 
as tanant and occupier of the dwelling-house, in pursu¬ 
ance of the statute in such cose made and provided, was 
called upon and forced to pay the said sum of 52/. 145. 
3d. so due for land-tax, wherefore he did, according to 
the form of the said statute, abate, deduct, and keep in 
his own hands,the said sum of 52/. 145. 3d. out of the 
said rent, that being the amount of the tax which the 
said J, Wood and Richard V, Dtmy, as landlords of the 
said dwelling-house, were liable to bear in respect of the 
rent; the plaintiff then pleaded, as to the residue, a 
tender. The defendant demurred generally to the first 
plea, and took issue on the second, and the case was 
now argued by 


ChUty, in support of the demurrer. The plea in 
bar is bad; because it does not contain a statement that 
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the land-tax became due after tite accruing of the rent 
out of which it is sought to be deducted, nor even during 
the continuance of the tenancy. The case of Atidrew r, 
Hancock (a) is precisely in point. In replevin no set¬ 
off* can be allowed; and tins deduction can only be 
available by the express provisions of the act of parlia¬ 
ment. 

Marryat, contr^ This case is materially distingnish- 
able from Andrew v. Hancock: herb it does not appear at 
what time the payment was made. It is true that a set¬ 
off* in a distinct right cannot be pleaded; but here it is 
in substance a plea of payment as to part, and tender as 
to the residue.!** Sapsjfbrd v, Fletcher (6), and Taylor v. 
Zamira (c), are authorities in point. It is alleged that 
the sum stated in the plea was the amount which the 
landlord was bound to pay, in respect of the rent 
reserved. It is said, indeed, that this may have been 
land-tax, which may have accrued before the tenancy 
began, and there is no objection to that; for an occu¬ 
pier, wlio comes in after the premises have been vacaat 
for some time, is liable to the arrears of the land-tax. 
In Denhy v. Moore (d), \vhich was a case of* poroperty- 
tax, the act required that the tax should be deducted 
out of the next rent. But in the land-tax act (c), it is 
only stated that the tenants arc required and authorised 
to pay such sums of money as shall be rated upon such 
houses, &c. and to deduct out of the rent so much of the 
said rate as in respect of the said rents of any such 
houses, &c. the landlord should and ought to pay and 

(a) 1 JJrod. liing. !>7. (t>) 4 T. jR. 511. 

(c) 6 Taunt. 524. (rf) 1 JB. ^ A. 185. 

"* 1^* 

VOL. III. 
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li}20. belt. There is, tberdlbre, nothing in this chniie which 
. directs the tax to be deducted out of the next ren^ or 

iOTtJVMS 

uajmf indeed at any particular period during the t&amcy* 

Bayiey J. This is a r^lerin, in which the defend* 
ant ni^es cc^nizance for the sum of 5^Lf being a 
quarterns rent due 25th Mmcht 1819; and the plaintiif» 
by his pica, claims to deduct 52/. 1-45. 3d. in respect of 
payments made^ by him for land-tax, duly assessed and 
rated, and due for and in respect of the premises. The 
plea does lun:, however, state at what period of time the 
land-tax claimed to be deducted was assessed or paid; 
and it is quite consistent wiUi the plea that this may 
have been a payment for land-tax due alt an antecedent ‘ 
period, made long before any part of the rent distrained 
for became due or was accruing, or even before the com- 
m^cement of the present landlord’s title; for the plea 
only states, that before the time when, &c. divers sums, 
amounting to the sum in question, had been duly 
assessed and rated upon the premises for the land-tax 
due respect of them; and that from time to time^ 
befere the 3Sth Marcht and before the said time when, 
&c* tlie plaintid^ as tenant and occupier of the premises, 
was obliged to pay, and did pay, the said sum so due 
and owing for land-tax, whereupon he did deduct it out 
o( the rent; so that it does not even state that the land- 
tax in question became due during the continuance of 
the |daintifip’s tenancy. Now, in order to support this 
plea, the jdaintiffmust bring himself within the meaning 
of the |8 G» S. c. 5. s. 17. I lay Denby v. Moore out 
of the question,; that decision having been founded on 
the words in the property-tax acts, which require the 
deductioA to b« zoftdt out of the A^xt real up<»i a 

iHkjy 
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different principle, viz. with a Hew to prevent fraiids 
upon the revenue. The cases of Sapsford v. "Fletcher^ 
and Taylor v. Zamim^ are also distinguishable} for 
there the payment was made after the rent, from which it 
was sought to be deducted, had accrued or was accruing* 
The principle of those cases is . this, that the pigment 
there of the ground-rent to the ground-landlord, was 
paying a part of the very rent due to the landlord, and, 
in fact, a payment of so mdch money to the landlord 
himself. This case, however, goes mudh. further; for 
the claim here is to deduct ihoney j^tdd at a period 
before the rent distrained for began td grow due. The 
words of the statute are, ** That the several and 
respective tenants are required to pay such sum or sums 
of money as shall be rated upon such hou^s, &c. and 
to deduct out of the rent so much of the rate as in 
respect of the said rents of any such houses, &c. the 
landlord should and ought to bear; and the landlords 
are required to allow such deduction out of the rent.” 
Now, one plain objection to this plea is, that it does not 
state that the sum claimed to be deducted is tlMljtpro- 
portion of the sum paid which, in respect of the-rent 
reserved, the landlord ought to bear; for it is not stated 
that the amount, at which the premises are rated for 
the land-tax, is tl)e same as the rent reserved. Suppose 
the premises are rated to the land-tax at lOOf. upon 
which the land-tax would be 20^.; if the premises are 
let for 100/. then the tenant would have a right to 
deduct the whole land-tax, or 5/. quarterly; but if the 
rent reserved were more or less than that sum, then the 
quarterly deduction would not remain the sam% but 
would vary in a proportionate degree. The true con- 
stnictiony however} of this clause^ upon which my 

M m 2 
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judgment proceeds, that a payment to the land-tax 
can only be deducted'out of , the rent which has then 
accrued, or is then accruing due j for the law considers 
the .pa 3 nnent of the land-tax as a payment of so much 
of the rent th«i due, or growing due, to the landlord; 
and ifjlpterwards he pays the rent in full, he cannot at a 
subse<|uent time deduct that overpayment from the 
rent; he may, indeed, recover it back as money paid to 
the landlord's nset For reasons, it seems to me 

that the plea is bad, and that there must be judgment for 
the defendant. > 

V Holroyd J. ' ' I am of opinion that this plea in bar is 
bad, not being a sufficient answer to the defendant’s 
cognizance. It states that divers suras had been duly 
assessed upon the premises for the land-tax ; but it does 
not state either what those sums were, or for or in 
respect of what period of time they were assessed, so as 
to enable the opposite party to come prepared Avith 
evidence, in case he had an answer in point of fact to 
the plea. Upon this gi'ound, therefore, I think the 
plea is bj^d. With respect to the other point, it appears 
to me, if a party were allow'ed to deduct a payment for 
land-tax made previoia^, this inconvenience would 
follow, that if a lessor assigned over his interest, the 
assignee might be made liable to this deduction, which 
the tenant had neglected previously to make, and, for 
any thing that appears in this plea, that may be the 
case here; for, consistently Avitli the facts there stated, 
the present defendant may not be the pei'son from whom 
this land-tax ought in justice to be deducted. The 
occupier has, as it seems to me, a lien on the next rent 
given him by the legislature for the land-tax paid by 

him; 
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him; but if he parts with the rfent without making the 
deduction, he loses his lien, and has only his remedy by 
action or set-off, and the latter is not allowed in re¬ 
plevin. The plea, therefore, is bad, and our judgment 
must be for the defendant. 

Judgment for defeilli|nt.*(a) 
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(a) Abbott C. J. and Beit J. wsrs OH Be0^ during the argu<. 

t jjj# «j I r 

meat in this esM. ^ 


Taylor agaimt Young. In Error. Friday, 

April 28th. 


J^EBT 


on bond. The condition of the bond, after 


reciting a demise, dated 30th September, 1814, of 


One of two 
assignees of 
a lease gave 


certain premises by Christopher Wilson to Young for the u^efb^whom 
term of 15 years, at a yearly rent of 200^., and subject ^^as*made"c^ 
to certain covenants, &c.; and that Taylor and one for 

payment of the 

George Jarman had contracted with Young for the pur- «nt to the les- 
'■ sor, and the 

chase of the residue of the term so demised, and that performance of 

■I • 1 1 It. » ' other covc- 

Young had accordingly, on the 29th Sept enw^, 1815, nantsintbe 

(being the date of the bond) assigned over his interest indemnifyin°|' 

to Taplor and Jarman, waS followsThat if the Against the non- 
said George Taylor and George Jatinan, or either of perh>rinancc of 

o O' covenants; 


them, their or either of their heirs, executors, ad- t>oth the assig¬ 
nees of the lease 

ministrators, or assigns, did and should from time having become 

1)ankrupt, and 

■ the bond liav- 

ing been forfeited before the bankruptcy ; Held, that the lessee could not prove, 
in respect of the penalty under the commission, the bond being incapable of 
valuation: Held, also, that he could not prove for the damages which hail accrued 
previous to the bankruptcy, not having paid them to the lessor: Held, aUo, that the 
49 C. .'5. c. 121. s. 19. applies only to atscs between tlie lessor and lessee, or as- 
fcignee of the lease, and not to cases between the lessee and (he assignee of the 
lease. 


Mm3 


to 
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to time and at all times t^ereafter^ during the residue 
then to come and unexpired of. the said term of fifteen 
years wanting seven days, by the said indenture of lease 
granted, well and truly pay or cause to be paid the 
rent, and observe, perform, fulfil, and keep the jcove- 
nants, provisoes, and agreements reserved, expressed, 
and contained by and in the said indenture of lease, 
and which, on the tenants’ and lessees’ part, were and 
ought from thenceforth to be paid, observed, performed, 
fulfilled, and kept i: and also did and should well and 
sufficiently save, defend, keep harmless and indem¬ 
nified, the said IV. Q. A. I l^s heirs, executors, and 
administrators, and every of them, pf, from, and against 
all and all manner of action and actions, suit and 
suits, costs, charges, damages, and expences what* 
soever, which should or might be brought against him 
or them, or which he or they should or might sustain, 
expend, or be put unto for or on account or by reason 
or means of the non-payment of the said rent, or the 
breach, non-obscrvance, or non-performance of the said 
covenaaits, iirovisoes, and agreement^ or any of tiiem; 
then the .said obligation was to be void and of no 
effect.” ■ The declaration then stated the following 
breaches: first. That Tnylar and Jarmav, on 21 st Octo¬ 
ber, IS 17 , suffered and permitted 210/. of the rent to 
remmn due and unpaid to the said Christopher Wilson, 
and wholly neglected and refused to pay the same, or 
any part theret>f; secondly. That they did not well and 
sufficiently indemnify Young against all actions, &c,, 
but that, on the contrary thereof on the 21st October, 
1817, they suffered a certain action to be brought 
against him by IVilson for the recovery of the rent in 
arrear, and did not, although requested, pay him the 

eotti 
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costs find charges incurred by him by reason of tbo 
said < action so brought against him by Wilmh The 
defendant, Taylor^ pleaded, first, a general plea of 
bankruptcy; and, secondly, that under 49 G. S. c. 121. 
s. 19. there being a joint commission of bankruptcy 
against him and Jarman^ their assignees had i^pted 
the lease, and the benefit therefrom, as part of their 
estate and effects under the bankruptcy; and that before 
any rent became in arrear, and before the said action 
was brought, they had assigned the lease, &c. to one 
John Di/son, who entered, &c., by means of which 
Taylor ceased to be iia|>le to be in any manner sued in 
respect or by reasdn*of any non-observance or non¬ 
performance of the conditions, covenants, or agree¬ 
ments contained in the said lease. To these pleas 
there was a general demurrer, and joinder in demurrer. 
Upon the argument, the Court of Common Pleas gave 
judgment for the plaintiff. Whereupon the defendant 
brought a writ of error. 

Camphdlt for plaintiff fh error. The first question 
is, whether these breaches could have been proved 
uitder the commission. If they could, then the cer¬ 
tificate will be a bar. Here, it is to be observed, that 
the bond was forfeited before the bankruptcy, and in 
that case the damages arising therefrom, whether they 
be liquidated or unliquidated, may be proved under the 
commission. For the penalty is the debt, and out of it 
the commissioners are to carve the damages which the 
party has sustained. It' is not necessary to contend that 
by this the Ijfond is absolutely gone. For, suppose no 
bankruptcy to have taken place, if an action had been 
brought on the bond, and a breach assigned, yet that 

M m 4 would 



1820 » 

agma 

yOEIMQ. 



524 


CASES IN EASTER TERM 


' 1820 . 


Tayi.o» 

against 

Youmo. 


would not prevent the assignment of fresh breaches^ if 
any should subsequently occur. In Flanagan v. Wat¬ 
kins it was held that the certificate was a bar to all 
the breaches which in that case occurred before the 
commission. Here the damages are liquidated, and 
the pl^tiff might have proved them under the com- 

4'h 

mission. \_Baifleij .T. He could not have proved for 
money paid, but only for a liability to pay.] In Ex 
parte Leitch {b) w'here there was a bond conditioned to 
replace stock, and the bond had been forfeited, it w'as 
held that the obligee might prove. So also, in Ex parte 
Day. (c) But in Ex jtarte King (rf), the proof was not 
admitted, because the bond had not been forfeited pre¬ 
viously to the bankruptcy. And, again, the same de¬ 
cision was made in Ex parte Mare {e\ and for the 
same reason. So, also, in the cases of annuities pre¬ 
viously to the passing ^0 G. 3. r. 121., whore there w'as 
a bond for the payment of the annuity, and it had been 
forfeited, the value might have been proved. Ex jiarte 
Eelton {/); and the object of the statute was to j>ut 
cases, where there was no bond, on the same footing. 
The same rule prevails as to eases of bail-bonds, 
Bmde^our v. Coates (g). And Toussaint v. Martiu- 
nant{h). Ex parte Cookshott {i), Elodgsem v. Bell (/-), are 
also authorities in favour of this view of the case. As 
to the case of Goddard v. Vanderheyden (Z), which will 
be cited on the other side, it is sufficient to say, that 


(a) 5 JB. 4 A. 190. 
(r) 7 Ves. 301. 

{e) 8 Ves. 335. 

(^0 Cowp. 25. 

(i) Cooke B.L- 149 
(t) 3 WUs, 270. 


(b) Cooke B.L. 149. 
(d) 8 Vcs. 334. 

(f) 1 Atk. 251. 

(A) 2 T.B. lOp. 

(A) 1 T.B. 97. 


the 
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the part relied on was only a dictum of the Court, 
and not necessary to the determination, of that case. 
\_Abhott C. J. There are cases which shew, that where 
there is a bond with a penalty, and a value can be pul 
on it by computation, the proof may be allowed; and 
so the Imnd may be for ever discharged. But,’ js there 
any case which shews that even where there is a penalty, 
and the nature of the bond is such that its value cannot 
be ascertained, the party has ever been allowed to prove 
under the commission. Holroyd J. The proof under 
the commission is in respect of the penalty for the whole 
value of the bond, and there the certificate operates as 
a discharge of the whole penalty, which is the legal 
debt. Baijhij J. How can you calculate the value of 
a covenant to perform covenants ? Is there any case in 
which a bond like this has been treated as a divisible 
bond, so as to allow proof to be made under the com¬ 
mission for the damages occurring before the bank¬ 
ruptcy, and leaving the bond still in force as to the 
residue ?J A value might have been easily put upon 
the breaches of the condition of the bond assigned in 
this declaration ; and, therefore, as to these, the certifi¬ 
cate should be a bar, although a value could not be put 
upon the indemnity, and tor any damnification subse¬ 
quent to the bankruptcy, th6 bond may be in force. If 
the certificate is no bar to breaches of the condition of 
the bond before the bankruptcy, unless the whole of the 
condition can be valued, this extreme hardship will fol¬ 
low, that if a bond be conditioned to pay 10,0001. on a 
given day, and to do some collateral act at a future 
time, and the obligor becomes bankrupt after the day 
when the money was to be paid, notwithstanding his 
certificate, he may be sued for the 10,000/. But the 
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4i£lculty may be obviated by considearing the parties in 
the same situation as if the sum for whicb the proof is 
made had been paid by the obligor without his having 
become bankrupt., On the second point; This case 
^Is within 49 G. 3. c. 121. s. 19. Here the assignees of 
and Jarman have accepted the lease; and, there¬ 
fore, the bankrupt remained no longer liable to pay the 
rent: if so, there is no breach of the condition of the 
bond. Either the plaintiff in error is sued in respect or 
by reason of the subsequent nonobservance or non¬ 
performance of the covenants, &c. in the lease, or he 
is not; if he is, he is protected by the statute; if ho 
is not, then there is no breach of the condition of the 
bond. 


Deacon^ contra, was desired by the Court to confine 
himself to the second point. He contended that the 
clause in question related only to contracts between the 
lessor and lessee, and tliat it did not apply to a case like 
this, in whicli the question was between a lessee and an 
assi^^ee of the lease. Though the words at the begin¬ 
ning of the clause are undoubtedly very large, yet they 
are restrained by those at the conclusion. For the les¬ 
sor is there empow^ed to compel the acceptance by the 
assignees, or to obtain possession of the premises ; but 
a lessee has no such remedy against the assignees: so 
that if the clause were held applicable to such a case, he 
would be deprived of an advantage w'ithout any thing 
being given to him in recompence for it. This, there¬ 
fore^ shews that the previous part of the clause must be 
confined to the lessor and lessee, or to the lessor and the 
assignee of the lease; and, besides, the section does not 
extend to the case of a surety even after the assignees of 

a bank- 
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a bankrupt have accepted the lease, v. WDou^ 

gal (a) 

Campbell in reply. Here the action is against the 
bankrupt, which distinguishes this case from that last 
cited. If this were held to be the true construction of 
the clause, the whole object would be defeated by the 
assignee of the lease giving a bond to the lessee. Though 
the lessor is alone mentioned in the latter part of the 
clause; yet the former part is suiBcient to include this 
case. The statute ought to be construed liberally in 
favour of the bankrupt. 

Abbott C. J. I am of opinion that in this case the 
judgment should be affirmed. Upon the first point 
which has been made, I have intimated my opinion in 
the course of the argument; and tlie ground of my opi¬ 
nion is shortly this, that the entire value of the bond 
could not have been proved, because it is manifest that 
an indemnity is incapable of being estimated, and I am 
not aware of any case in which a partial proof under 
such a bond as this has been admitted. Besides, sup¬ 
posing even that it could be admitted, it is clear that a 
party can only i)rove in respect of something then actually 
due to himself. Here, therefore, the plaintiff, who had 
made no such actual payment, clearly could not prove 
under the commission. The general plea of bankruptcy, 
therefore, is no bar to the present claim. I am also of 
opinion, that the pica founded on 49 Cr. c. 121, s% 19. 
is no bar to the action. It is quite clear that but for that 
act the defendant would have been liable; and the plaintiff 


(a) I B. MoorCr 196. 
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is not to be deprived of his vested right of bringing an 
action by a strained constructi#n of the act of parlia¬ 
ment. For the Court ought, upon reading the whole of 
the section, to give a reasonable construction to it. Now, 
looking at it in that view, 1 think that this claim is, in 
sound construction, confined to cases arising between 
the lessor and lessee. By it the lessor is deprived of his 
remedy in case the assignees should accept the lease; but 
by the proviso a benefit is given to him in return for 
this, because he can compel the assignees, either to ac¬ 
cept the lease or to deliver up the possession. Here 
the plaintiff is not in the situation of lessor, but of lessee, 
and could have no benefit under this proviso. The rea¬ 
sonable construction, therefore, is to say, that the former 
words of the clause, although very large, do not extend 

A 

to cases between the lessee and his assignee of the lease. 
If any inconvenience result from this, it will be for the 
legislature to remedy it. I am, therefore, of opinion, 
on both points, that the judgment should be affirmed. 


Bayley J. I concur upon both points. The plain¬ 
tiff, who was the original lessee, akhough lie assigned 
over the premises, still continued liable to the covenants 
in the lease, and he therefore took a bond, upon which 
this action is brought, by which he stipulated that the 
assignee should pay the rent, perform the covenants of 
the lease, and indemnify him in case of any breach 
of covenant on his part. The breach then assigned 
upon this bond is the permitting a certain portion of 
rent to be in arrear to the lessor. It does not appear, 
however, that the plaintiff has paid that sum of money. 
As to the plea of bankruptcy generally, that depends 
<m the question, whether the plaintiff could have 



IN THJE Fiest Year of GEORGE IV. 

proved this as a debt under the commission. The cases 
which have been cited, |re those where the condition was 
for the performance of a specific act, the whole of which 
is a matter of pecuniary compensation. Here, however, 
that cannot be done ; for how far the plaintiff may be 
damnified by any future breaches is a matter wholly in¬ 
capable of calculation. There is another objection too, 
that no money has, in fact, ever been paid by the plaintiff, 
and therefore even if the bond had been only to indemnify 
against the breaches occurring previously to .the bank¬ 
ruptcy, the plaintiff could not have proved under the 
commission. Upon both these grounds, therefore, it is 
clear, that that plea is bad. As to the second point, it 
seems tome, that tliel-y G. 3. c, 121. s. 19. only applies 
to cases arising between the lessor and lessee. We 
must judge from the language of the act what was its 
purpose, and the words ought to be strong indeed to 
take aw'ay a benefit without an equivalent, which would 
be the case here ,* for the proviso which gives the advan¬ 
tage extends only to lessors. I, therefore, think that 
the judgment must be affirmed. 
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Holroyd J. 1 am of the same opinion. Tfie certi¬ 
ficate is no bar to the action, unless the debt could have 
been proved under the commission. In the case of a 
bond with a penalty, the penalty is not the debt actually 
proved; but that which is proved by reason of a penalty 
is that which can be valued as a debt. In this case, 
there was nothing which could constitute a debt due to 
the plaintiff, because no money was ever paid by him. 
Upon the second point, I am clearly of opinion that 
this case does not fall within the 49 G. 3. c. 121. s. 19. 
The clause in (|uestion only applies to cases between the 

lessor 
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lessor and lessee, or between the lessor and the assignee 
of the lease. It deprived thoj^lessor of a remedy, in 
order to relieve the bankrupt from the inconvenience of 
his remaining liable to the payment of the rent after the 
acceptance of the lease by his assignees. In return for 
this it gave to the lessor the advantage of either compel¬ 
ling the assignees to accept the lease or to give np the 
possession of the premises; but it does not give this ad¬ 
vantage in the case of assignor and assignee of the lease. 
For the latter, in case he becomes bankrupt, is absolved 
from the fiirther payment of rent by the acceptance of 
his assignees, and no inconvenience arises to him, except 
as in the present case, by reason of an express covenant 
with the assignor. Now I think that the words 
of the statute do not extend to relieve him from 
the express contract made in the present case; for the 
plaintiff would lose his remedy without having any 
corresponding advantage in return for it. 


Best J. I am of the same opinion. Unless the 
words of 49 G. 3. c. 121. s. 19, expressly prohibit an 
action like the present, we ought not to deprive tlic 
plaintiff of his remedy. It does not seem to be either 
within the words of the clause, or witliin the contem¬ 
plation of the legislature. It seems to me, that it is 
confined to the case of lessor and lessee. It has been 
contended that this is an action brought in respect <4* 
the non-performance of the covenants in the lease j but 
that must be confined to actions brought upon the lease 
in respect erf’ such covenants. This, how'cver, is not 
brought upon the lease, but upon tine bond of indemnity 
given by the defendant. I; therefore, think that the 
Statute does not extend to a case like the present. Tiie 

judg- 
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judgment of the Court of Common Pl^ must, therefort^ 
be affirmed. . • — 

TAVMia 

^ Judgment affirmed. 


. Needham against Kiremak. 


Friday, 
Ajnil 28th. 


'T^HE Vice Chancellor sent the following case for the Where a. being 

•ffiv seised of certRiw 

opinion of this Court, By indentures of lease and real estates, 
release, of the first and second days of October, 1802 , the of'^emlo^the 
release made between John Needham, of the first part, ti^ew^at ^e" 
John Burton, of the second part, Anne Burton, spinster, j 

‘ » I » cond marriage, 

daughter of the said John Burton, of the third part, and 

Charles Dodsworth and James Bidler, of the fourth part, trustees that he 

would, by Will 

being the settlement made previously to and in cOntem* or otherwise, 

1 ' f -1 1 • 1 -r devise 

plation of a marriage between the said J, Needham and all other his real 
Anne Burton, the said J. Needham released and confirmed ^^pTrsonai*^*” 
unto the said C. Dodsworth and J. Butler, and to their whatsoever 
heirs and assigns, several lands and hereditaments in ““^wheres^ 
Heather, in the county of Leicester, in the said inden- “nongst die 

’ ’ children both of 

tures describetl: to hold the same unto the C.Dods- his first and se¬ 
cond marriage, 

xmrlh and J. Butler, their heirs and assigns; to the use share and share 
of the said J. Needham and his heirs, until the said in* that\his cove- 
tended marriage; and after the solemnization thereof, to caWe^nlyTcf * 
the use of the said J. Needham, and his assigns, for his persoITaf ime 
natural life, with remainder to the use of the said C. °*‘.'^hich a. 
Dodsworth and J. Butler, and their heirs, during the life of o*" possessed, 

° and that it did 

the said J. Needham, in trust, to preserx'e contingent re- not prevent him 

from disposing 

mainders; and after his decease, in trust and to the freely, during 

his life, of such 
part of bis real 

estate as was not settled, or which he might acquire subsequently Ui the date of the 
setdemenu 
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intent that the said Anne Hurtony and her assigns, if she 
should survive the said J”. Needkamy might, out of the 
said hereditaments, take, during the term of her natural 
life, for her jointure, and in bar of dower, an annual 
rent of 60/., to be paid half-yearly; and as to, for and 
concerning the said hereditaments, after the decease of 
the said J. Needhamy subject to the said annual rent of 
60/., and to the powers and remedies thereby given for 
the recovery thereof, to the use of all and every the 
child and children of the body of the said J. Needham, 
both by his late wife Hester, therein mentioned to be 
deceased, and by the said Anne Burton, his intended 
wife, and of thoirespective heins and assigns, for ever, 
of all and every such child and children, to be equally 
divided amongst them, if more than one, share and 
share alike, to take as tenants in common, and not as 
joint tenants; and in default of all such issue, tlien to 
the use of the said J. Needham, his heirs and assigns, 
for ever. And the said J. Needham did, in consider¬ 
ation of the said intended marriage, for himself, his 
heirs, executors, and administrators, covenant with 
the said C. Dodsworth and J. Butler, their heirs, exe¬ 
cutors, and administrators, that in case the said in¬ 
tended marriage should take effect, and there should be 
any issue of such marriage, then and in such case he the 
said J. Needham should and rvould, bij his last will and 
testament, or otherwise, give, devise, and bequeath all other 
his real estates, and also all his persoruil estate a^id ejects 
whatsoever and •wheresoever, unto and amongst all and. 
every the children of his body, whether bom (tf the body irf' 
his late wife Hester, or to he bom of the body of the 
said Anne Burton, his said intended wife, and their heirs, 
KKecutors, and administrators, respectively, according to 
the nature and quality of such his estates, shore and 

shar 
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share alike, as tenants in common, and not as joint 
tenants, except such parts thereof as he might thereafter 
in his life-time give, devise, or bequeath, unto or to the 
use of the said A7i?ic Burimu The marriage between 
the said J. Needham and A^mc Burton was soon after 
solemnized, and the said A^me is since dead, and there 
arc several children now living, the issue of such mar¬ 
riage. Tlierc w'crc also born to the said J. Needham, 
of the body of the said first wife, Hester, several children 
who are now living. At the time of making the above 
mentioned indentures of the first and second days of 
Octohir, 1S02, the said ,7. Needham, who was still living, 
was seised in fee simplc'ol' certain land|» situate in the 
parish of Church Griesley, in the count)' of Derby, and 
the tithes thereof arising and growing; and since the 
dale and execution of the indentures, the said J. Need¬ 
ham purchased other lands, and the tithes thereof, 
also situate in the said parish of Church Gi'iesley, 
and which were conveyed to the said J. Needham in 
fee simple. And the said J. Needhain, in December 
1817, sold and duly conveyed the whole of his said 
lands, so situate in the said parish of Church Gtiesley, 
ns aforesaid, with the tithes thereof, to Johfi Kirhnan, 
the purchaser thereofi his heirs and assigns, for his and 
their own use and benefit. The question for the opinion 
of the Court was, whether, in case the said J. Needham 
should depart this life, leaving such children as afore¬ 
said, without having procured a re-conveyance of the 
lands and tythes so sold and conveyed to John Kirkman, 
so that he should be unable, by his last will, or otherwise, 
to give, devise, or bequeath the same to and amongst 
his children, he w'ould be guilty of a breach of the cove¬ 
nant entered into by him in his said settlement, to give, 
VoL. III. N n . devise, 
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devise, and bequeath, by his last will or otherwise, all 
other his real estate, in the manner therein mentioned. 

The case was argued by 

Sugdetij for the plaintiff. The question is on the con¬ 
struction of this covenant, whether it applies to the real 
estates only of which John Needham should die seised, 
or to those of which he was seised at the time of making 
the covenant, and to that also which he might subse¬ 
quently acquire. The covenant is, that he would, by his 
last will, devise all other his real estates, and also all his 
personal estate and effects whatsoever, amongst the 
children of botlynarriages. N6w a covenant to settle 
all his personal estate, clearly operates only on that of 
which a man dies possessed. Lewis v, Madocks. [a) There 
the Lord Chancellor determined, that all expenditure, 
&c. not fraudulent, on the part of the husband, was au¬ 
thorised under such a covenant. Here the real and 
personal estate are botli included in the same covenant, 
and it would be strange if the same construction were 
not to prevail as to both. The form of the question 
shews, that Needham has the power to sell, for it is 
whether he will be guilty of a breach of the covenant, 
unless be procures a re-conve^ance* He has, therefore, 
a power of alienation. The only object of the covenant 
was, to place the children of both nmrriagcs on an 
equality; and that will be done, whether this be in the 
situation of real or of personal ]iro})erty. 

Vresion^ contra. It does not follow, that, because the 
personal estate only of which Needham should tlic pos- 

(«) 17 Ves, 48, 
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sessed would be bound by this covenant, therefor^ the 
real estate must follow the same rule; for they diflfer 
in many important particulars. As, for instance, in wills, 
the real estate is considered as specific property, and 
the personal estate is not. In the case of Lewis v. 
MadocJcs (fl), the words were, “ all and singular the 
goods, &c., personal estate or effects that he should at 
any time, during the joint lives of him and of his in¬ 
tended wife, be possessed of;” and the Lord Chancellor 
decided, that the personalty laid out in the purchase of 
a real estate, was to be considered as a lien on the estate 
in the hands of the heir. Here, how is it possible to 
get over the w'ords “ and all other real estates ?” 
The settlor had previously bound some estates by the 
settlement; and it is stated that he was then also seised 
of others. Those estates, therefore, clearly must be the 
estates meant, when he speaks of all other his real 
estates. The proper construction of the covenant will, 
therefore, be, to hold it applicable to all the real estates 
of which the settlor w'as seised at the date of the instru¬ 
ment, and to the personal estate of w^hich he should be 
possessed at the time of his death, with a lien on the 
estates he might subsequently acquire for the amount of 
the personal estate laid out in the purchase of them by 
him. 

SugdfUf in reply- It is admitted, that over the per¬ 
sonal estate, the party has full power for the purposes 
of expenditure. The party can only distribute accord¬ 
ing to the covenant, share and share alike, amongst the 
cliildren. The settlement is perfectly regular, as to a 


(a) 8 150. 
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part of the estates of which Needham was seised; and 
as to the rest, it is plain his object was, to retain the 
dominion over them; or, otherwise, there is no reason 
why they should not have been included. Besides, the 
covenant is itself contingent; for it was to have no effect 
unless there were issue of the second marriage. It could 
not, therefore, be a lien on the other estates. It cannot 
be disputed, that Needham may sell the estates, for he 
has his whole lilb to pcrfoi m the covenant. It would, 
therefore, be absui d to put such a construction on it, as 
would compel him to rc-purchaso. That, therefore, 
shews, that the other construction is bad. And, besides, 
if that were adopted, the real estates suhsetjucntly ac¬ 
quired, would not be bound, even though he died seised 
of them, which would be a dctrimdtit to the children, 
whereas the construction contended for by the plaiiitifli 
would give the children the advantage of having all the 
estate, both real and personal, belonging to Needham at 
his deatli, bound by the covenant. 


The following certificate was aftenvartls sent. This 
case has been argued before us, and we are of eipinion, 
that in the event mentioned in the (juestion jiroposcd to 
us, John Needham will not he guilty of the breach of 
the covenant therein mentioned. 

C. Abbot'I’. 

J. Bayley. 

G. S. IIOLROYB. 

W. D. Best, 
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^HE Vice-Chancellor sent the following case for the 

opinion of this Court: Edxmrd Bakery late of Mill 

Court, in the parish of Grafton Flyford, in the county 

of Worcester, Esq. deceased, was, at the time of making 

and publishing his last will and testament, and from 

thence to the time of his decease, seised in fee-simple of at. to pay his 

several messuages, lands, tenements, and hereditaments, case it should 

situate in the several parishes of Grafton Flyford, 'North as 

Piddle, and Flyford Flavel, in the county of Worcester, p. 

And being so seised, he duly made and published 

his last will and testament in writing, bearing date the deficiency; 

* _ ° but in case it 

the 3d day of Jtdy, 1802, and which was duly exe- should not bo 
cuted and attested as by law is required for devising astr^estate* 
real estates, and thereby gave and devised unto the Jthirrem^^ng 
defendants, Benjamin Johnson and George Penrice, and to^ecd^ the*’ 


A testator, by his 
will, devised all 
his real estates in 
several parishes 
to trustees, their 
heirs and as-j 
signs, for ever, 
upon trust to 
sell his estate at 


to John Synionds, Esq. since deceased, and Henry Wake- 
man, therein described, all and singular his frefehold 
estates in the several parishes of Grafton Flyford, North 
Piddle, and Flyford Flavel, or elsewhere ill the king¬ 
dom of Great Britain, to hold to them, their heirs and 
assigns for ever, upon trust that they should, as soon 
as convenient after his decease, sell and dispose of his 


rents and pro¬ 
fits till bis 
daughter cajne 
of age, and then 
to pay such of 
the rents and 
profits as had 
not been applied 
to her mainte¬ 
nance and edu¬ 
cation, together 
with the surplus 
money arising 
from the sale 


of his estate at F-, if it should be sold, to his daughter, upon coming of age, and from that 
period to the use of the trustees for Uie life of his daughter, and after her death to the use 
of her children; and by a codicil to his will, in which he made an alteration as to tlie 
trustees, the testator devised his estates to the new trustees therein named, and to the sur¬ 
vivors and survivor of them, and the heirs of such survivor, “ such estates as aforesaid, 
in trust as aforesaid.” It appeared that the estate at H., when sold, was .alone sulTicient 
to pay tlie debts ; Held, that the trustees, and the survivors and survivor of them, and the 
heirs of tlie survivor, took only an estate for the life of the daughter in the remaining estates 
at F> and elsewhere. 
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1S£K>. estate, lands, tenements, and hereditaments and pre> 
raises, situate at Himbletmi, being part of the said he- 

againu reditaznents; and by and with the money arising from 
such sale should pay off and discharge all his just debts; 
and in case it should not produce a fund sufficient for 
that purpcHse, then, as to all those his messuages, farms, 
lands, tenements, and hereditaments, situate, lying, and 
being in the parish of Fhffm'd Flaml, in the county of 
Worcester^ upon trust to sell and dispose thereof, and 
by and out of the money arising from the sale thereof 
to dispose of as much of the principal money as would 
be sufficient to make good the payment of his debts; 
and to pay, apply, and dispose of the surfilus money as 
was thereinaffer directed. But in case it should not be 
necessary to dispose of the same as aforesaid, then as 
to, for, and concerning his estate at Fhfford Fiavely 
Grecian Flyfardy North Piddle, or elsewhere, in trust 
to receive the rents, issues, and profits thereof, during 
the minority of his daughter, the defendant, Mary 
Havoker; but in the mean time, and until she attained 
her age of twenty-one years, to pay and apply so much 
of the rents and profits of the said premises as his said 
trustee^ or the survivors or survivor of them, or his 
heirs, should think fit, together with the interest or 
produce of any surplus money arising from the sale of 
his estate at Flyford Flavel, should the sale of such 
estate be found necessary, for the maintenance and edu¬ 
cation of his daughter Mary, until she sliould have 
attained her said age of twenty-one years. And he 
thereby directed that the said trustees should, when and 
SB soon as his said daughter should have attained the 
ag€ of twenty-one years, render to her a joint account 
of and concerning the said monies and trust-estates, 

. and 
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and of die rents, issues, and profits thereoi^ after al} 
just allowances made; or, if it should be necessary to 
make sale of the Flyford estate for the purpose afore* 
said, of all surplus money remaining in their hands, 
with interest thereon, and pay the same accordingly. 
And from and immediately after his said daughter 
should arrive to the age of twenty-one years, then, as 
to his said estates, to the use and behoof of the said 
Bciijamm Johnson^ John SynumdSf Henrx^ Wedeeman, and 
Gem'ge Penrice, their heirs and assigns, for and during 
the natural life of his said daughter Mary, for preserv¬ 
ing and supporting the contingent uses and remainders 
thereinafter limited from being defeated and destroyed. 
And, for that purpose, to make entries and bring actions 
as occasion should require. But, nevertheless, to permit 
and suffer his said daughter, and her assigns, to receive 
and take the rents, issues, and profits thereofj and of 
every part and parcel thereof, for her and their own 
use, for and during the term of her natural life. And 
from anti immetliately after the death of his said daugh¬ 
ter Maiy, then to the use and behoof of all and every 
the children of liis said daughter Mary, lawfully be¬ 
gotten, share and share alike, to hold as tenants in 
common, and not as joint-tenants. And in case his said 
daughter should happen to die under the age of twenty- 
one years, and without issue, then his will was, and he 
thereby ordered and directed his said trustees should 
account with and pay the balance due on the aforesaid 
trust account unto and to the use of such person as 
should by that his will be next in remainder, and en¬ 
titled to his aforesaid estates and hereditaments, after 
the decease of his said daughter. And in case she 
should die before she arrived at the age of twenty-one 
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years, or, surviving, should die without laveful issue, 
then, as to his aforesaid estates, to tlie use and behoof 
of his nephew, Wm. Flindall^ of Colchesterj in the county 
of JEsseXf and to the heirs male of his body lawfully issu¬ 
ing, succ^sively in tail male as they should hapiicn to 
be in seniority of age, and of the several and respective 
heirs male of their several and respective bodies issuing, 
the elder of such son and sons, and the heirs male of 
his body, being always preferred before the younger of 
such son and sons, and the heirs male of his body. 
And for default of such issue, then he gave all his said 
lands, tenements, and hereditaments unto his cousin 
John PainCi to hold to him, his heirs and assigns for 
ever. 

The said testator, E<hs)ard Baker, duly made,and 
published a codicil to his said will, bearing date the said 
3d day of Jaly, 1802, and which was duly executed and 
attested as by law is required for devising real estates, 
and thereby declared that to be a codicil to his last will 
and testament. And as to, for, and concerning the de¬ 
vise of the said estates in remainder to his nephew, 
William Flindall, in tail to his male issue, he revoked 
that part of his will, and declared tlic same to be in 
trust for all and every his the said William FlindalPa 
children, share and share alike, tis tenants in common 
and not as joint-tenants, if such contingency should 
happen, and their father had been next in remainder, 
with full power to his said trustees to sell such estates, 
and divide the money amongst them. The said testator, 
Edvoard Baker, duly made and published another codicil 
to his said will, dated the l7th day oi March, 1804, 
Itnd which was duly executed and attested as by law is 
for devising real estates, and thereby, after 

reciting 
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reciting that he did, on or about the Sd day «f <72%, 
1802, duly make and execute his last will-and testa¬ 
ment in writing, and therein and thereof did nominate, 
constitute, and appoint Benjamin Johnson, John Symonds, 
Henry Wakeman, and George Penrice, executors and 
trustees. And, after reciting the said codicil herein¬ 
before set forth, the said testator devised to his said 
trustees and executors, and to the survivors and sur¬ 
vivor of them, and the heirs of such survivor, such 
estates as aforesaid, in trust as aforesaid. And he did 
revoke tlie nomination and appointment of the said 
Henry Wak email to be a trustee and executor under his 
said wiU, and in the room and stead thereof did no¬ 
minate, constitute, and appoint the defendant, Richard 
Nash, jointly with the said Benjamin Johnson, John 
Symonds, and George. Penrice, trustee and executor un¬ 
der his will; and in all other respects he ratified and 
confirmed the same, with the codicil thereto, and de¬ 
clared that to be another codicil to his said will. The 
said testator, Edward Baker, departed this life on or 
about the 13th day of September, 1806, without having 
revoked or altered his said will, save as the same was 
revoked or altered by the said two codicils, and without 
having revoked or altered his said codicils, save as the 
former was revoked or altered by the latter. And the 
said testator left the said defendant, Mary Hawker, his 
only child and heiress at law, and the said John Symonds 
hath since departed this life. No part of the said 
hereditaments in Flyford Flavel hath been sold, it not 
being necessary to sell the same for the payment of the 
said testator’s debts.' The said defendant, Mary Hawker, 
intermarried with the said defendant, Charles Hawker, 
in the month of August, 1807» and afterwards, and on 

the 
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the 9th day of September, 1811, attained her age of 
twenty-one years. The question for the opinion of the 
Court of King’s Bench was, What estate do the said 
defendants, Benjamin Johnson, George Penrice, and 
Michard Nash, take in the said hereditaments in Grafton 
Flyford, North Piddle, and Fhjfcnd Flavel, by virtue of 
the said will and codicils of the said Edward Baker* 


Blake, for the plaintiffs, contended, that the object 
of the testator would be best accomplished by holding 
that the trustees took an estate for the life of Man) 
Hawker, with a power of sale in case of necessity as to 
the estate oi Fly ford Flavel. As to the other estates, 
the uses declared were to the trustees during the life 
of Mary Hawker, and after her death to her chil¬ 
dren ; and there was nothing to be done by the trus¬ 
tees after the death of Mary Hawker. There is 
nothing, therefore, which makes it at all necessary that 
the trustees should take any estate beyond her life. The 
words in the will as to tlie sale of Flyford Flavel were 
conditional. The testator only directed a sale in case 
the estate at Himbleton should not prove suftlcient, he 
expressly conlemplates the probability of no such neces¬ 
sity existing; and, therefore, in the event of its not 
being required, gives it to the same uses as the other 
estates; until the necessity arose, the estate should pass 
to the persons for whom the uses was declared, a power 
of sale only immediately vesting in the trustees as in the 
case of a devise that land should be sold by executors; 
Gilbert on Uses, 127- The present case is like that of 
Lady Jones v. Say and Sele. (a) The trustees are to 

(a) 3 JBrot P. C. 127. 8 Fin, Ab.S62, 


have 
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have no greater estate than is necessary for the purposes 
of the trusts; Doc^ dem. Whiter v, Simpson, (a) If it 
be held that the trustees take the whole fee, then the 
daughter will take an equitable estate for life, with an 
equitable remainder to her children; and, considering 
“ children” as a word of limitation, this will ghe her an 
estate tail which she may destroy by recovery; whereas, 
if the trustees take an estate for her life only, there will 
be a legal remainder to her issue, and this will not give 
her an estate tail, but will preserve the property for 
the children. 


S4S 
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IVeslove, contra. If this question stood on the will 
alone, the case of Ladi/ Jones v. Sajj and Sale \vould be a 
strong authority for the plaintiff’s argument, that these 
trustees have the* legal estate during the life of the 
daughter, and that after that event the legal estate would 
be in the children. The only difference between the 
two cases is, that in Lord Say and 5c/c’s case the will 
contained an express declaration, that the devisees shall 
“ stand and be seised,” which are the identical words of 
the statute of uses. But the real question is on the 
second codicil, by which the estates are given to the 
devisees, and to the survivors and survivor of them, and 
the heirs of such survivor. Now, as it cannot be ascer¬ 
tained who the survivor will be, the devisees cannot take 
a vested fee: they take only a joint estate for their lives, 
with a contingent remainder in fee to the survivor, as 
was admitted in Vick v. Edwards, (a) In order to 
execute a use the party must be seised, the word 
“ seised” being the only word used in the statute of 

(a) 5 East, 162. (fi) 3 P. IV. 372. 


uses. 
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uses. Here the devisees are not seised of the fee^ by 

« 

reason of the contingency to the survivor, and therefore 
no use in fee is executed; and although they are seised 
for a joint estate for their lives, a use cannot be execute 
out of this seisin to themselves, .their heirs and assigns, 
“ during the life of the daughter,’' which are the words 
used in the will. The form of devise used in the second 
codicil is inconsistent with the execution of a use under 
the will: not only the fee is devised in contingency, but 
the testator adds, “ in trust as aforesaid,” meaning 
strictly a trust, and not a use. The consequence is, that 
no use is executed; but the trustees take a joint estate 
for their lives, with a contingent remainder in fee to the 
survivor. 


BlakCi in reply. Such a construction of the codicil 
cannot be adopted. It would prejudice the power of 
sale ^ven to the trustees, for they could not convey a 
clear fee to a purchaser: all that they could do would be 
to bar the heirs of the survivor by a fine operating as an 
estoppel. The title to the fee must be left, in efiect, in 
abeyance during their lives. This the Court would, if 
possible, avoid. It is immaterial whether there was a 
seisin here co-extensive with the use: there may be such 
a seisin in the case of a deed, but not in the case of a 
will. In the case of a deed, the Court is governed 
wholly by the statute of uses; but in the case of a w'ill, 
the Court acts under the statute of wills, taking a rule 
of construction from the statute of uses, and therefore 
holding the l<^al estate vested by devise in the person in 
whom the use would be executed, if the conveyance 
were by deed. It is therefore settled, that a devise to 
the use of A, vests the legal estate in A., though there 

is 
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is no seisin created to feed that use. The question, 
therefore, is, for whom was the first use or trust 
declared ? Now, the codicil devises the estates on the 
same trusts as the wull; therefore, the effect of the 
codicil was to give the same estates as the will; and it is 
admitted in the argument on the otlicr side, that the 
will gave the estates which the plaintiff contended for, 
namely, an estate in fee in the estate at HimHeton, and 
an estate for the life of the daughter in the others. If 
the codicil altered the will in the way suggested by the 
defendants, tlien llie trustees would not take a fee in 
Mimhlcion^ though it were expressly devised to be sold 
out and out; and they would be thus unable to carry 
into eflect any of the declared intentions of the tes¬ 
tator. 

The following certificate was afterwards sent: 

This case has been argued before us by counsel; and 
we are of opinion that Benjamin Jolmson^ George 
Pcnricc, and Richard Nash, take to them, and the 
survivors and survivor of them, and the heirs of the 
survivor, only an estate for the life of the testator’s 
daughter Mara, in Grafion, Fhjjhrd, North Piddle, 
and Flyford. FUeocl. 

C. Abbott, 

J. Bayley, 

G. S. Holroyd, 

W. D. Best. 
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A testator hav¬ 
ing a son and 
daughter, and 
the latter having 
several children, 
devised to his 
son W, F. in 
fee; and if he 
should have no 
children, child, 
or issue, the 
said estate was, 
on the decease 
of ir. F; to be¬ 
come the pro¬ 
perty of the 
heir at law, sub¬ 
ject to such le- 
gacies as If'. F. 
might leave to 
the younger 
branches of the 
family ; Held, 
tliat //'. F. took, 
under this will, 
an estate in fee, 
with an exe¬ 
cutory devise 
over to the per¬ 
son, who on the 
happening of 
the event con- 
tenaplatcd by 
the will, should 
become the heir 
at law of tlie 
testator. 


Doe, on the Demise of King and Wife, against 
Catherine Frost. 

J^JECTMENT for certain premises, situate in the 
county of Cambridge* At the trial, before Abbott 
C, J., at the last Summer assizes for that county, the 
jury found a special verdict, which stated the following 
facts. William Frosty being seised in his demesne, as of 
fee, of and in the manor of Brinkley, in the county 
of Cambridgey and of certain lands and tenements in the 
several parishes of Brinkle^y WeUnighamy Carltojiy and 
Wesilcy, in the said county, being the manor, lands, and 
tenements in the said declaration mentioned, and which 
said premises were all purchased at <)ne time by the said 
W. Frosty and were altogether legally conveyed to him 
by one conveyance, by his will on the Cth day of Aj>rily 
lMO.5, duly made and executed, so as to pass freehold 
estates, amongst other things, devised ns follows; that 
is to say; “ I give and bequeath to niy well beloved 
son, IVilliam Frosty of the parish of Brinkley and county 
of Cambridgey farmer, and his heirs for ever, all my 
houses and lands, with all their appurtenances thereunto 
belonging; also I. give to my well-beloved wife, licbcrca 
Frosty the sum of 100/., j'early and every year, during 
her natural life, to be paid her by the aforesaid W, Frosty 
half-yearly, out of the estate; and if the said IV. Frost 
should have no children, child, or issue, the said estate 
is, on the decease of the said W. Frost, to become the 
property of the heir at law, subject to such legacies as 
he the said W. Frost jnay leave by will to any of the 
younger branches of the family.” After making the said 

wUl, 
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will, to wit, on the 25th day of Au^ust^ 1807, the said 
W. JFrosti the testator, died so seised as aforesaid, of the 
premises in the will mentioned, being also the premises 
in the declaration mentioned, and without having re¬ 
voked or altered his will, and leaving Rebecca, his wife, 
him surviving, and leaving issue of his body, lawfully 
begotten, namely, William Frost, the devisee named in 
the will, his only son and heir at law, and Rebecca, the 
wife of Robert King, in the said declaration mentioned, 
and no other issue. W. Frost the younger, the devisee in 
the will mentioned, had been in the possession of the 
estate devised to him by his father, the said W. Frost, 
the testator, a certain space of time, to wit, for seven 
years before his father’s decease, and became seised 
thereof on the death ol‘ his said father, and continued 
so seised thereof until and at the time of his death. 
After the death of the said W. Frost the father, the said 
IV. Frost the younger, still continuing seised of the pre¬ 
mises aforesaid, in the said declaration mentioned, by 
his last will and testament, tluly made, so as to pass 
1‘rcchold estates, on the 10th day of Julij, 1810, devised, 
amongst other things, as follows; that is to say, first, 
1 do, as far as I law fully or equitably may or can, by 
virtue and in pursuance of the last will and testament of 
my late flillier IV. Frost, of the parish of Wooddithen, 
and county of Cambridge, farmer, deceased, bearing 
date the Cth day of April, 1805, give, devise, and be- 
qcath the following legacies, to be issuing and payable 
out of all his houses and lands, with all their appurte¬ 
nances thereunto belonging, which, in and by his said 
hist will and testament, he gave and bequeathed to me 
and my heirs for ever; and who, by his said last wdll, 
gave to his well-beloved wife, Rebecca Frosty the sum of 

100/. of 
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loo/, of good and lawful money, yearly and every year 
during her natural life, to be paid het* by me half-yearly 
out of the estate; and if I should have no children or 
issue, the said estate was, on my decease, to become the 
property of the heir at law, subject to such legacies as I 
might leave by will to any of the younger branches of 
the family; that is to say, to my niece Hehccca Frost 
Kingy the daughter of Robert King and Rebecca his wife, 
sister, the sum of 1000/. of lawfiil money of the 
United Kingdom of Great Britain and Ireland) current 
in Englaml. To my nephew James King) the son of 
the said Robert King and Rebecca his wife, the sura of 
4000/. of such like law'fnl money as aforesaid. To my 
niece Matilda King) the daughter of the said Robert 
King and Rebecca his wife, the sum of 1000/. of such 
like lawful money as aforesaid ; and to my nephew" John 
Kyles Kitig) the son of the said Robert King and Rebecca 
his wife, the sum of 2000/. of such like lawful money 
as aforesaid. Also, I give and devise unto my wife Ca¬ 
therine) all and every my manors, messuages, lands, 
tenements, and hereditaments, whatsoever and where¬ 
soever, with their and every of their rights, members, 
and appurtenances; to hold to her my said wife, her 
heirs and assigns, for ever.” On the 26th day of Octo¬ 
ber) IS 18, the said William Frost) the younger, died, 
seised of the premises in the declaration mentioned, 
without having revoked or altered his said will, leaving 
the said Rebecca King) in the said will mentioned, and 
in the said declaration also mentioned, the wife of Robert 
King, in the said declaration also mentioned, his sister 
and heir at law. After the death of William Frost 
the younger, and before the time of the trespass 
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in the said declaration mentioned, the said Catherine 
Frosty widow of William Frasi the younger, in the will 
of the said William Frost the younger mentioned, and 
the defendant in this suit, entered upon the premises men¬ 
tioned both in the will of William Frosty the father, and 
also in that of William Frost the younger, and continued 
in the possession of the same. Rebecca King had lawful 
issue, to wit, an eldest son named William King, and 
four other children, all of whom were living at the time 
of the making of the will of William Frosty the first 
testator, and who arc also now living, William Frost 
the younger was, at the time of making his will, seised 
in fee of other estates besides those devised to him by 
his father, but of no other manor than the manor of 
Brinkley, The special verdict then proceeded in the 
usual way to state the lease, entry, and ouster by the 
defendant. 

Sugdciiy for the lessors of the plaintifti made two 
points, first, that the estate which W, Frost the younger 
took under his father's will was an estate in fee, with an 
executory devise over, in case of his death without 
issue, to the person who should then be the collateral 
heir of tlie family. In that case the estate, in the event 
which has happened, has descended on Mrs. Kingy his 
sister. The words of the will are, “ I give to my son 
W, F. and his heirs for ever, all my houses and lands, 
&c. Also, I give to my wife 100/. a-year, to be paid 
by W. F. half-yearly out of the estate; and if the said 
W. F, should have no children, child, o;’ issu^ the said 
estate is, on the decease of the said W. F.y to become the 
property of the heir at law, subject to such legacies 
as he the said W, F. may leave by will to any of tlie 
VoL. III. O o younger 


Doz 



CASES IK EASTER TERM 


$S<| 

1820. younger branches of the family.” Here the estate was 
— to go over on the decease of W. JF,, and subject to 

t^nime legacies to be devised by him. It is clear, there^re, that 

Faost* 

this does not point to an indefinite failure isso^ but 
oniy to a failure of issue at the time of W, jP.*s decease. 
In that case the executory devise over is good; Porter 
V. Bradley (a), Boe v. J(ffery. (6) Nor can the word 
“ issue,” which is here introduced, make a difierence; 
for in Doe v. Webber {c) the words “ child or children” 
were construed as synonymous with “ issue.” The in¬ 
troduction of that word, therefore, will not alter the 
case here. Then, who was intended to take under the 
executory devise ? The devise is, tliat the estate is to 
become the property of tlie heir at law, subject to such 
legacies as W, F, may leave to the younger children of 
the family. It is clear that W, F. could not be himself 
meant; for that supposition would make the devise 
over altogether nugatory, and the power of devising 
legacies would have been also unnecessary. If that 
supposition be excluded, then the,only other person 
who can be intended must be the person who should be 
heir at law at the time of the death of W. F. That 
person was the sister of IF. F., who is one of the lessors 
of the plain tilF. But, secondly, supposing the true con¬ 
struction of the father’s will to be, tiiat tlic son took an 
estate tail, wdth the reversion in fee to himself after¬ 
wards, still the estate, not having been disposeil of by 
his w^Ul, descends upon his sister as the heir at law. It 
will be contended on tlio other side, that it passed to 
his widow under the general w'ords of the devise to her. 

(rt) S T.n. 145, (1) 7 T.n. 589. (c) 1 

But 
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Bp^ it Bi«y clearly be shewn, dbat it was not his int^ 
tiop to pass them under these words; for he b^os by 
adverting to the property he took under his fother's will, 
and he calls that property “ his lands,” &c. He then, 
after reciting his father’s will, by which the estates w^e 
to go tp the heir at law at his (the son’s) decease, exe¬ 
cutes the power given to him of devising, by giving 
legacies to the four younger children of his sister. It 
is clear, therefore, as far as language can speak, that 
lie supposed the estate was to go over on his death to 
his sister, by which means the eldest son, whom he 
omits altogether as a legatee, would be provided for. 
Then it is tliat he devises afterwards to his wife in these 
words: “ All m\) manors, messuages,” &c. He meant, 
therefore, clearly, only to leave to her the property of 
which he died seised, independently of that derived 
under his father’s will; and, as to that he died intestate, 
supposing him to have had the right of disposition of it. 
It is found indeed as a fact, that he liad no manor, ex¬ 
cept the one under his father’s will- That shews that the 
word “ manors” in the devise to his wife could only be 
used as a general expression. And in Roe v. Reade (a) 
it was held, that undw general words of devise an 
estate did not pass, where it appeared from the other 
parts of the will that the testator could have had no inten¬ 
tion of including it. And Roe, dem. James, v. Avis (b), 
Goodiitle v. Miles (c), Smitii v. Saunders (d), Amesbmy 
v. Brormi, cited in 2 Blac. 739., and Doe v. Under¬ 
dawn, C. P. 15 G. 2,, cited in 2 Blac, 737., are autho¬ 
rities to shew that the Court will exclude from the ge- 

(6) 4 T. R. 605. 

(</) 2 Jifack. 7S6, Cowp, 420. 


(a) 8 T, R. H8. 
(c) 6 Rash 494. 
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neral words of the residuary clause of a will such estates 
as it appears not to have been the testator*s intention 
to devise. lAU)oti C. J. Does the will go further than 
to shew, that the son supposed that he might not have 
the power of disposing of the estate derived under his 
hither’s will. Is there.any thing to shew that he did 
not intend to devise all that he had the power of de¬ 
vising to his wife? Holro^d J. He has not so far con¬ 
firmed his father’s will as to give the estates under it to 
his own heir at law. Bayleif J. Goodright v. Down-' 
shire (a) is an authority to shew that property which 
was not in the contemplation of tlie testator will, ne¬ 
vertheless, pass under the general words of the residuary 
devise.] 


ShadiVell, contra, WiUiam jFVos?, under his father’s 
will, took an estate tail, with the reversion in fee, 
either under the will, or, if undisposed of by the will, 
then it descended on him as heir at law. Where a 
testator indicates aii intention that the devise over is 
not to take effect, so long as there is any issue of 
the first devisee, it has been held always, that such 
devisee takes an estate tail. Brice v. Smith (i), Damey 
v. Qnfflihs (c), Wood v. Baron, (d.) The case of Wyld 
V. Lextis (e) k a strong authority. There the devise w'as 
to the wife, and if she should have no son or daughter 
by the testator, and for want of such issue, then the 
premises to return to the testator’s brother ,7. IT., if he 
shall be then living, and his heirs for evei', he paying to 
his two brothers, A. and B. 1501, within one year after 

(a) a Jhs.if Put, 600- (6) Ihltrs, 1. 

(c) 4 M. ^.S’. ei. (c/) ] Pant, 2J9. 

(e) 1^«:,432, 

' the 
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the decease of the testator’s wife. And there the Lord 
Chancellor held, that the wife took an estate tail. Yet, 
in that case, the devise over was to a persona designate, 
and he was to pay a definite sum of money within a de¬ 
finite time after the death of the first devisee. Here 
the devise over is to the heir at law. Now such a de¬ 
vise ought to be unambiguous, or otherwise the heir at 
law of the testator will, according to the rule of law, 
take the reversion in fee. The rule of law is, that estates 
should be held to vest, if possible. Purefoy v. Rogers (a), 
DoCf dem. Lord Cholmondeley, v. Maxey (6). The true con¬ 
struction here is, that the estate should, upon the deter¬ 
mination of the estate tail, go to the heir at law of the 
testator, at the time of his death. Such a construction 
was given in the cases of Doe v. Lawsoji {c) and HoZ- 
l&ivay v. Holloway, (d) Much reliance is placed on the 
clause relative to the power of giving legacies. It does 
not appear that the testator was not, at the time of 
making his will, inops consilii. If so, he might not be 
aware that, by this devise, he had previously given the 
fee to his son, and so made the power of devising lega¬ 
cies unnecessary; or perhaps he might have intended to 
give him a power over the reversion, independently of 
any estate in it, or the power of leaving legacies might 
l>e intended to operate on the estate tail, as well as on 
the reversion in fee. It is to be observed, that those 
legacies to be given, were to persons not then in esse, 
and no time of payment is specifically mentioned. The 
case, therefore, of Wyld v: is much stronger than 

the present. If there be any doubt on the face of the 
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(c) 3 JEa^t, 278. (rf) 5 Vcs. Jim, 599. 
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IviU, the heir at laar of the testator will take. On the le* 

♦ 

eond point, Sfieppard^s Tmtckstonei tit. Grants p* 245. aftd 
Pickering v. Lord Stamfo/rd (o), are authorities in point. 
All that can be contended for by the other side that 
W* F»s the son, might suppose he had no power to de^ 
vise the estates; but it is deaf, that by the general 
words of the will, he meant to devise all the lands^ &c. 
of which he had the disposition. 

Sugdens in reply* was stopped by the Court. 

Abbott C. J. It appears to me, in this case, to 
have been the plain intention of the testator, that* at 
the period of the decease of his son, William Frost, it 
should be ascertained, whether the estates devised to 
him by the will, should then vest in him in fee abso¬ 
lutely, or pass over to some other person* subject to 
such legacies as the son might, by his will, devise to any 
of the younger branches of the family, Novr, at the 
time when the testator made his will, it appears* that 
besides his son, William Frost, he had a married daughter* 
Rebecca King, who had five children. It is clear, there¬ 
fore, that her younger children would be “ the younger 
branches of the family,” mentioned by the testator in his 
will. 1 think, therefore, that the plain intention of the 
testator was, that at the time of William Frost^s death, 
without children, the estate should go over to the per¬ 
son who should then be the heir at law, with a power, 
however, to William Frost, in that event, to leave legacies 
to the younger children of his sister, Rebecca King, The 

(a) 3 Vi’s.jun, 3Z2. and 4DS. 
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lessors of the plaintiffs, are, ^erefore, entitled to re¬ 
cover. 

Bayley J. I am of the same opinion. If the Court 
see by the whole frame of the will, that the estate is to 
continue in the first devisee, so long as he has any lineal 
descendants, it will follow, that the gift to him is of an 
estate tail. But if the will gives it to him in fee, there 
may be then an executory devise over, on the happening 
of a particular event. Here the will gave the estates to 
William Frost, and his heirs for ever, and if he had no 
children, chiltl, or issue, the estate was, on his decease, 
to become the property of the heir at law. It does not 
seem to me, that this contemplates a devise over on an 
indefinite failure of issue, but only on the failure of issue 
at the time of William Frosfs death. And the subse> 
quent part of the clause confirms me in this opinion, for, 
if the will had given an estate tail, with the reversion in 
fee, to William Frost, it would have been wholly unne¬ 
cessary to have given to him the specific power of 
charging the estate with legacies. Then who is the heir 
at law in favour of whom the executory devise is to take 
effect. The circumstances of the family were these. The 
testator, besides his son, William Frost, had a daughter, 
Rebecca King, who had five children. It seems to me, 
therefore, that by these words in his will, he meant to 
give the estate, in case William Frost died without leav¬ 
ing issue at the time of his death, to Rebecca King, if she 
should survive her brother, or, if not, then to her eldest 
son; but with power, in cither event, to William Frost, 
to leave legacies out of the estate to the younger children 
of his sister. This construction, as it seems to me, will 
give complete cfiect to the testator’s will, and the words 

O 0 i sub- 
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subject to such legacies, &c., may properly be read, as if 
in a parenthesis. I think, therefore^ that William Frost, 
under the will took an estate in fee, with an executory 
devise over (in the event of his dying, leaving no issue 
living at his death) to such person as should, in that 
event, be the heir at law of the testator. The plaintiff 
is, therefore, entitled to our judgment. 

Holroyd J. By the first part of the will, the tes¬ 
tator appears to have given an estate in fee to WiUiam 
Frost, his son, but he then adds, that if he should have 
no children, child, or issue, the estate should, on his de¬ 
cease, become the property of the heir at law, subject to 
such legacies as he, William Frost, might leave to any of 
the younger branches of the family. Now it is clear, 
that if it appeared, by the subsequent limitation, that the 
estate was to go over upon an indefinite failure of issue, 
the previous estate in fee given, would be converted into 
an estate tail. But I think, in the present case, that the 
estate was not to go over upon an indefinite failure of 
issue; for the contingency is, that the estate is, if Wil¬ 
liam Frost had no children, child, or iesue, at his decease, 
to go over to the heir at law. The will, therefore^ con¬ 
templates a failure of issue at the decease of William 
Frost, and the estate in fee is not converted, by the sub¬ 
sequent limitation, into an estate tail. I agree, also, 
that by the expression “ the heir at law,” is meant, the 
person who, at the time of the decease of William Frost 
without issue, should then be the heir at law of the 
testator. 

Best J. concurred. 

Judgment for the Plaintiff, 
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indentures of lease and re-lease dated the 8th and ■ 
9th November, the re-lease made between S. Davies, 
Esq. and Elizabeth his wife, of the first part, Peter 
Davies (eldest son and heir apparent of the said 
S, Davies, by the said Elizabeth, his wife) of the second 
part, X. Nen cop, of the third part, and George Parker and 
P. SiUitoe, of the fourth part: for the considerations in 
the said re-lease the said S. Davies duly conveyed unto 
the said G. Parker and R. SiUitoe, and their heirs, a 
certain estate therein mentioned, situate at Ahningtoji, 
in the county of Stajjfm'd, with the appurtenances, to 
hold the same unto the said G. Parker and R. SiUitoe, 
their heirs and assigns, to the use of the said S. Davies, 
and his assigns, for life, without impeachment of waste; 
and after his decease to the use, intent, and purpose that 
the said Elizabeth Davies and her assigns should, in case 
she survived the said S. Davies, receive and enjoy by and 
out of the said hereditaments thereinbefore conveyed, 
(as a fund additional to a certain estate already charged 
with a like annuity in her favour during her natural 
life,) the annual -r-um or rent charge of SOOi?.; with 
powers of entry and distress, and perception of the 
rents and profits, for the better securing the due and 
regular payment of the annuity, and subject thereto 
to the use of tlie said Lam'cnce Norcop, his executors, 
administrators, and assigns, for the term of 500 years 
thence next ensuing, upon the trusts therein mentioned; 
remainder to the use of said P. Davies, and the heirs 
male of his body lawfully issuing; remainder to use of 
C JDundas^ the only other son of the said Davies, and 

the 
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mission of 
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bargain and sale, 
only took an 
estate for life in 
the premises, 
and a base fee 
in remainder. 
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the heirs male of his body lawfully issuing; remainder 
to the use of the said S. Davies, his heirs and assigns, 
for ever. A commission under the great seal of the 
12th Jarmary, 1 809, was awarded and* issued against the 
said S. Davies and P. Davies, directed to certain com¬ 
missioners therein named; and the major part of the 
commissioners duly found that the said S. Davies and 
P. Davies did become bankrupts} within the meaning 
of the several statutes then in ferce concerning bank¬ 
rupts, and Sir Matthew Bloxam, Henry Z» Jervis, and 
George Damnvard, were duly chosen assignees of the 
estate and effects of the bankrupts. By bargain and 
sale of the 14th of February, 1809 (enrolled in his 
Majesty’s High Court of Chancery, the 6th May, 1809), 
and made between the commissioners of the one part, 
and the assignees of the other part, the said commission¬ 
ers did grant, bargain, &c. unto the said assignees, their 
heirs and assigns, all the said bankrupt’s messuages, 
lands, tenements, and hereditaments, whereof or wherein 
and whereto they, the sail! Samuel Davies and Feta' 
Davies, or either of them, at the time they became 
bankrupts, had any estate, right, title, interest, posses¬ 
sion, remainder, reversion, expectancy, or otherwise, 
and the reversion and reversions, isemainder and re¬ 
mainders, yearly and other rents, issues and profits 
thereof; to hold the same unto and to the use of the 
said assignees, their heirs and assigns, for ever; or, 
according to the said S. Davies* and I\ Davie^ right 
and interest therein respectively, subject to such mort¬ 
gages and other charges and incumbrances which the 
same premises ^ere subject to; in trust nevertheless, for 
all the creditors of the said B, Davies and P. Davies who 
had already sought} or should thereafiter come in and seek 

relief. 



IN TUfc YiUii OP OEOR0S IV. 


relief by virtue of the said eouimission^ against the sidd 
S. Dames and P, Ba'dis j and as to the overplus of any^ 
after payment and satisfaction of all such debts, and the 
costs’of suing forth and prosecuting the said commission^ 
in trust Ibr the said & Davies and P, Davies, tlieir heirs 
and assigns. The settled estate has been sold by the 
assignees of the bankrupts, and they have hied a bill 
against the purchaser for a speciftc performance of the 
contract for sale; and upon the hearing of the cause, 
the Lord Chancellor directed this ease to be sent to the 
Court of King’s Bench, for the opinion of the Judges 
of that Court, and that the question should be, what 

t 

estate and interest the said Sir Jlf, Bloxam, Hi JC Jervis, 
and G. Downward, took in the estate settled by the 
indentures of the 8th and 9th November, 1803# by force 
of the bankruptcy of S, Davies and P. Dames, and the 
indenture of bargain and sale of the 14th Febrttafy, 1809, 
The cause was argued at the sittings at Serjeant^ Inn, 
before last Michaelmas term, by 
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Sugden, for the plaintifl^ The question in this case 
is, whether a bargain and sale under a joint commission 
of bankruptcy, against the tenant for life and tenant in 
tail, bars the remainders over, or only conveys an estate 
for life with a base fee? It is clear, that by joining in 
a recovery the tenant for life and the tenant in tail 
might have barred the remainders; and by the 21.7. I. 
c, 11). s. 12. it is enacted, ** That the commissioners 
shall have power to grant and convey, &c. any lands, 
8tc. whereof any bankrupt is or shall be in any ways 
seised of any estate, in tail, in possession, reversion, or 
reimunder, and whereof no reversion or remainder is or 
shall be in the kill’s majesty, his heirs and successors, 

of 
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of the gift or provision of his Majesty, to any person, for 
the relief and benefit of the creditors of all such bank¬ 
rupts; and that all such grants. See. shall be good 
against the said bankrupts, and against the issues of the 
body of such bankrupts, and against all persons claim-' 
ing any estate, right, title, or interest, by, from, or 
under the said bankrupts, after such time as such person 
shall become bankrupt, and against all persons what¬ 
soever whom the said bankrupt, by common recovery or 
other means, might cut off* or debar from any remainder, 
reversion, &c.” This statute was passed for the purpose 
of extending the provisions of former statutes in favour 
of the creditors; and the preamble expressly enacts, 
that it shall be construed largely and liberally for the 
relief of creditors. The object was to enable the com¬ 
missioners to do, with respect to real property, whatever 
the bankrupt himself could have done; and here the 
two bankrupts might, by joining in a common recovery, 
have barred the remainder; and if so, the remainder in 
this case is barred by the operation of the statute. 


Preston, contra. The several bankrupt acts are to 
be considered as parts of the same sj /em : they operate 
against the bankrupt’s property, cither by way of for¬ 
feiture or alienation. It is the act of bankruptcy which 
operates as the alienation of the estate; for the bargain 
and sale is the mere execution of an authority by the 
commissioners, \liayley J. The estate remains in the 
bankrupt till the commissioners execute the assignment.] 
The Court must look to the nature of the act which the 
bankrupt has done: he is considered, in point of law, as 
having committed a crime; and is, in many instances, 
gubjected to a prosecution for felony, from circumstances 

arising 
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arising out of his bankruptcy.- The statute of 34f & 
35/f. 8. c. 4. did not enable bankrupts tenants in tail 
to bar even their own issue; and under the statute 
17 jEZiz. c. 7. the interest of the bankrupt alone could 
pass. Then came the statute 21 Jac. 1. c. 19. s. 12. 
which enabled the commissioners to convey all lands 
whereof the bankrupt is, or shall be, in any way seised 
oi* any estate, in tail, in possession, reversion, or 
remainder, and whereof no reversion or remainder shall 
be in the king’s majesty, his heirs or successors, to any 
person or persons, for the relief and benefit of the 
creditors of ail such bankrupts; and it enacts, that all 
and eveiy such conveyances, &c. shall be good against 
tlie bankrupts, and against the issues of the bodies of 
such bankrupts, and against all persons claiming any 
estate, &c. by, from, or mider the bankrupts, after such 
time as such person shall become bankrupt, and against 
all persons whatsoever whom the bankrupt, by common 
recovet'u or other rntys and means, might cut off or debar 
from any remainder, reversion, &c. &.c. Then, by con¬ 
struction, there is an exception in favour of the crown, 
since the remainder or reversion in the king could not 
be barred. The object of the legislature was to do no 
more by means of an act of bankruptcy than could be 
done by a common recovery. The word “ bankrupts” 
is to be taken distributivcly, and “ reddendo singula 
singulis” is applicable to the extent of interest and 
pow'er of alienation of each individual being bankrupt. 
There might have been several commissions against the 
father and son, or, as the fact is, a Joint commission 
against both. Now, the statute does not contain any 
express legislative direction, as to ftw? persons being 
partners and becoming bankrupts. A tenant in tail in 

remain- 
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remainder may bar his issue by fine, but he cannot alien 
so as to bar the remainder or reversion expectant on his 
estate^ If there bad been a separate commission against 
the tenant for life, and another commission against the 
tenant in tail, the assignees of the former would have 
had a life estate, and the assignees of the latter would 
have had a base fee; and if that be so, the circum¬ 
stance of the tenant for life and the tenant in tail being 
in partnership, cannot give to the act of bankruptcy 
of the tenant in tail a greater effect than if they were 
separate traders. Supposing them to be in partnership, 
the act of the creditor in taking out a separate instead 
of a joint commission, or the act of the commissioners 
in middng one bargain and sale of the property of both 
the traders, instead of a bargain and sale of tlie pro¬ 
perty of each trader distinctly, cannot vary the effect 
of the act of bankruptcy. A separate commission 
against the tenant in tail would not operate as an 
alienation of the fee simple. Two persons cannot com¬ 
mit one joint crime, or one joint act of bankruptcy: the 
act and the crime of each is distinct, so must there¬ 
fore be the alienation. The tenant for life and remain¬ 
der man in tail must concur in the act of alienation, by 
way of common recovery, to pass a fee simple, and con¬ 
sequently to bar the remainder and the reversion. This 
is not a joint alienation of two bankrupts, but operates 
as two separate conveyances: the acts of each are 
separate, and the assets of each are separate. \_Abhott C.J. 
Suppose the tenant for life should convey his estate 
to the tenant in mil.] Then the estate for life merges 
in the estate tail, or the base fee derived from the estate 
tail; but till the merger has taken place (and in this 
instance it had not taken place prior to the bargain and 
sal^ w the bankruptcy,) there was not any right or power 

in 
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in the tenant in tail alone to alien the fee simple. If there 
were a common recovery making the father tenant and 
the son vouchee, then the title to the fee simple would 

have been perfect; in that case, there would have been 

♦ 

the concurrence of all the persons capable of conveying. 
Suppose^., the father, tenant for Ufe, E., the son, tenant 
in tail, and A., tenant in fee expectant, and a joint 
commission of bankruptcy issues against both, tlie 
reversion in fee expectant would not be assets at law, 
although it would be transferable and devisable; but 
supposing, in the interval, the tenant in taU were to die 
without issue, whose assignees would be entitled to the 
estate ? It would be assets of the fatiier, by reason of 
the fee, and not those of the son. If the value of the 
life estate belongs to the father’s creditors, the value of 
the estate tail belongs to the son’s creditors, and his se¬ 
parate creditors would be preferred, even under a joint- 
commission, to the partnership creditors. The effect 
of the argument on the other side would be to give to the 
son’s creditors an estate in fee. For the creditors of the 
father could be entitled to his life estate only. But why, 
in the case of a partnership, is an act of bankruptcy by 
a son, being tenant in tail and a partner with his father, 
to give to the son’s separate creditors a larger estate or 
benefit than they would have taken if he had not been a 
partner, or had been a partner with any other person 
than his father, the tenant for life? The stat. 21 Jac. 1. 
c. 19. only enables the assignees to do what the bankr» 
rupts individually could do by conveyance, fine, or 
recovery. In the case of a power of appointment by 
tenant in tail, the commissioners cannot execute that 
power. Suppose an estate to A, for life, and to B» in 
tail, with power to alienate when in possession, his 
baiduniptc^ when in yematfider would not 

operate 
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operate as an alienation. The attainder of tenant in 
tail in remainder bars his issue; but the reversion 
remains unaffected. Now, would the attainder of a 
father tenant for life, and of his son tenant in tail, 
bar either the remainder or the reversion ? Un¬ 
doubtedly it would not, but only forfeit the respective 
estates of the father and the son. The 

statutes of forfeiture are construeil strictly ; but the 
statutes of bankruptcy liberally.] The general prin¬ 
ciples of law are the best guides to follow; and, 
adopting them, the assignees take only an estate for 
life, with a base fee, by virtue of the estate tail of the 
son; and this is all the legislature intended the creditors 
should have. Bankruptcy was not intended to enlarge 
the power of tenant in tail. The instance of a bank¬ 
ruptcy by a father tenant for life, with remainder to his 
son in tail, and a partnership between them, and a joint 
commission against them, was never contemplated by 
the legislature. The acts and powei^ of each respective 
owner becoming bankrupt, w'crc alone the object of 
parliament in giving to creditors the benefit of the 
ownership of tlie estates tail of bankrupts. 

Sugdetif in reply. The effect of the act of bank¬ 
ruptcy is to transfer, by the operation of this statut#, 
every thing which the bankrupt was capable of trans¬ 
ferring by proper legal conveyance. The effect of the 
argument on the other side is, to invest as small an 
estate as possible in the assignees. The object of the 
legislature, on the other hand, was to give to the cre¬ 
ditors the largest possible estate which the bankrupts 
could convey, without prejudicing the rights of others: 
here, without injuring others, they might both have 
suffered a recovery, and conveyed the fee-simple. The 
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argument on the other side proceeds upon extreme legal 
niceties; for it is admitted, that if the tenant in tail 
had conveyed to the tenant for life, and he had after¬ 
wards become bankrupt, the remainder-man would have 
been barred; and, if so, inasmuch as by the operation 
of this statute the estates for life and in tail had become 
united in the same persons, the one is merged in the 
other, and the assignees have acquired the same power 
over it which the tenant in tail, by a conveyance before 
the bankruptcy, would have acquired. 

Abbott C. J. If the son alone had been a bankrupt, 
the commissioners, by the deed of bargain and sale, 
could only have conveyed a base fee; but both the fa¬ 
ther and son having become bankrupts, the commis¬ 
sioners have acqiiiretl a power over each estate. It 
seems to me, however, that the execution of the power 
must operate scparnlely on each estate, and that when 
executed it caniUjt do more than convey an estate for 
life, and a base fee. We will send our certificate. 

The following certificate was afterwards sent: 

This case has been argued before us by counsel, and 
we are of opinion that Sir Matthew Henry 

Z. JetviSf and George Dawjrwardf took an estate for 
the life of Samtiel Davies, and a base fee in remain¬ 
der, determinable on the death of Peter Davies^ and 
failure of heirs male of his body. 

C. Abbott. 

J. Bavley. 

G. S. Holroyd. 
W. D. Bxst. 
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The King agaimt Henry Hunt, John Knight, 
Joseph Johnson, John Thacker Saxton, 
James Moorhouse, Joseph Healy, Samuel 
Bamford, Robert Jones, George Swift, 
and Robert Wild. 


Upon an indict- ^HIS was an indictment against the defendants, and the 
ment against JL o ' 

ji. B. and 
others, for un- 
lau'fullj' meet- 
ing togctlier 
with pcrM>ns 
unknown, for 
the purpose of 
exciting discon¬ 
tent and disaf¬ 
fection, it was 
held, {A. B. 
having presided 


first count stated, that the defendants, being malicious, 
seditious, and ill-disposed persons, and intending to dis¬ 
turb the peace and common tranquillity of the realm, and 
to excite discontent and disaffection, and to excite the 
subjects of our lord the king, to hatred of the government 
and constitution, on the 1st of and on divers other 
da3’s and times, at Manchesier, did conspire together, 

atthis jneeting,) _ _ , • ° 

- that resolutions With divcrs Other pcrsons unknown, unlawfully to meet 
passed at a for- , 

together, and to cause a great number or other per¬ 
sons to meet with them at a ccrtain^place in the said 
county, for the purpose of disturbing the peace, &c., 
and for the purpose of excitiiig discontent, See, and 
for the purpose of exciting the subjects to hatred, 
&c. And that defendants, and said other conspirators, 
in pursuance of said conspiracy, on IGth August, at 

in the indict¬ 
ment, were admissible in evidence to shew the intention of A. B, in assembling and attend¬ 
ing the meeting in question. 

A copy of these resolutions, delivered by A. B, to the witness at the time of the former 
meeting, as the resolutions then intended to be proposrd, and which corresponded with those 
which die witness heard read from a written paper, is admissible without producing the 
original. 

Large bodies of men having come to this meeting from a distance, inarchitig in regular 
order, resembling a miliUry march, it was held to be admissible evidence to shew the character 
and intention of the meeting, that widiin two days of the suine, considerable numbers w'cre 
seen training and drilling before day-break, at a place from which one of these bodies had 
come to th^ meeting; and that on their discovering the jicrsons who saw them, they ill 
treated them, and forced one of them to take an oath never to be a king’s man again: Held, 
also, that it was admissible to shew in evidence, for tlie same jiurposc, that another body of 
men in their progress to the meeting, on passing Uie house of the person who had 
beers so ill treated, expressed tlieir disapprobation of his conduct by hissing. 

Parol evidence of inscriptions and devices on banners and flags displayed at a meeting, 
is admissible, without producing the originals. 

Upon such an indictment, evidence of the supposed misconduct of those vrho dispersed 
the meeting is not admissible. 


mcr meeting 
asetnblcd a 
short time be¬ 
fore, in a dis¬ 
tant place, and 
at which A. B. 
also presided, 
and the avowed 
object of which 
meeting was 
that of the meet¬ 
ing mentioned 
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Man(:h€steri unlawfully did meet together, and did cause, 
aid, and assist in causing divers subjects to a large num¬ 
ber, to wit, sixty thousand and more, unlawfully to meet 
togetlmi* for the pui'ppses aforesaid, at a certain place in 
the said county, in a formidable and menacing manner, 
and in-military array, with clubs, sticks, and other of¬ 
fensive weapons, and with divers seditious ensigns, and 
with flags, banners, and placards, bearing divers sedi¬ 
tious inscriptions and devices. To the great terror of 
the subjects, to the evil example, &c., and against the 
peace, &c. The second and third counts were also for 
a conspiracy. Fourth count; that defendants being 
such persons, &c., unlawfully did meet together, with 
divers other persons unknown, to a large number, to 
wit, sixty thousand, for the purpose of exciting discon¬ 
tent and disaffection, and for the purpose of exciting the 
subjects to hatred of the government and constitution, 
in contempt, &c. There was a count for a riot. Plea, 
not guilty. * 

At the trial before Bayley J., at the last assizes for 
the county of York, it appeared, that on the 21st Jidy, 
1819, the defendant, Hunt, had presided at a meeting in 
Smifhjicld, one of the chief objects oi which w'as, to con¬ 
sider the means of obtaining a reform in parliament. At 
that meeting, resolutions of a seditious tendency were 
passed, the defendant, Htmt, having put the resolutions 
from tlie chair. On the 31st Jitli/, a notice of a meet¬ 
ing, the notice being dated the ^3d Julj/, and purporting 
to be signed by eleven persons, inhabitants of Manches^ 
ter, appeared in a newspaper at Manchester, by which 
the public were informed, that a meeting would be held 
on the 9th August, on the area near St* Petei'^s Church, 
to take into consideration the most speedy and ef^tual 
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mode of obtaining “ a radical reform in the Commons 
house of parliament, and also to consider the propriety 
of the unrepresented inhabitants of Manchester electing 
a person to represent them in parliamoit.” And it an¬ 
nounced, that H, Huntf Esq. was to be in the chair. 
The magistrates having given notice that this meeting 
was illegal, another notice, purporting to be signed by the 
same persons,’ appeared in the same paper, stating, that 
they had been advised that a meeting, for the purpose of 
electing a person to represent the inhabitants of Manches¬ 
ter in parliament was illegal, and that such meeting would 
not therefore be held. In the same paper, however, a 
notice appeared, dateti the 6tli Augtisf, “ that a public 
meeting would be held on the area, near St. Peter*& 
Church, on Monday^ the 16th, to consider the propriety 
of adopting the most legal and efFcctual*tncans of obtain¬ 
ing a reform in the Commons house of parliament, the 
chair to be taken by the defendant. Hunt, at 12 o’clock. 
In pursuance of this last notice, the meeting assembled 
on the 16tb, and the defendant. Hunt, appeared upon the 
hustings, but before .any resolutiojis were proposed, the 
meeting was dispersed, and the defendant, Hunt, and 
others, were taken into custody. On behalf of the 
prosecution, the resolutions passed at SmitJifidd were 
given in evidence, and the tenor of them was proved 
by a copy produced by a witness, to whom that copy 
had been delivered by the defendant, Hunt, at the 
time of the Smith field meeting, as the resolutions in¬ 
tended to be there proposed. The witness also 
swore, that the resolutions he heard read, corre¬ 
sponded with the copy so delivered to him. It was ob¬ 
jected, by the defendants, that this was not sufficient 
evidence of the tenor of the resolution, inasmuch as the 
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ongina! papet from which they were read, ought to 
have been produced, or the defendants ought to have 
had notice, at least, to produce it, in order to let in the 
secondary evidence; and secondly, that the resolutions 
themselves were not admissible at all, inasmuch as there 
was no evidence to shew, that it was intended to pro¬ 
pose the same resolutions at the meeting at Manchester, 
The learned Judge over-ruled the objections, and received 
the evidence. It appeared also that large bodies of per¬ 
sons, who, attended the meeting at Manchester^ on the 
16tb, came from a distance, organized, and with a regu¬ 
larity of step and movement, resembling that of a military 
march, and that one of these bodies came from the 
neighbourhood of a place called TVhite Moss^ and evi¬ 
dence was given, that, on the 14th August, a witness 
had seen at WhUe Moss, before day-break, a number of 
persons assembled, practising the marching step, and 
that these persons, upon seeing the witnesses, had ill- 
treated them, and called them spies, and extorted from 
one of them an oath, never to be a king’s man again, or 
to name the name of a king. And it was proved, Uiat 
some of the parties who entered Manchester, on the 16th, 
in military order, on passing the house of the witness, who 
had been so ill-treated, expressed their disapprobation of 
him by hissing. It was objected, by the defendants, 
that this was not admissible evidence against them, inas¬ 
much as it did not appear that the meeting at While 
Moss took place with the knowledge or concurrence of 
any of them. The learned ^Judge over-ruled the ob¬ 
jection, and received the evidence. It .appeared, also, 
that at the meeting of‘the ]6tb, there were various flags 
and banners, containing inscriptions and devices, of a 
s^Utious and inflammatory tendency, and that these 
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itrere sdzed by the police officers on th^ dispettion 
of the mob$ these inscriptions and devices were de¬ 
scribed by the several witnesses, frotn memory. It 
was objected, by the defendants, that the flags or 
banners ought to have been produced, or that, in 
order to entitle the prosecutors to give secondary 
evidence^ the def^dant cMu^ht to have had notice to 
produce the originals. The defimdants also tendered 
evidence to prove, that various acts of outrage were com¬ 
mitted upon the people assobbled, by the military, on 
the dispersion of the meeting. The learned Judge refused 
to receive this evidence. The trial occupied ten days at 
Yor^f and the defendants, Hunt^ Knight, Bamfbr-d, Meaty, 
and Johnson were found guilty, upon the fourth count of 
thp indictment. The other defendants ^^'ere acquitted, 
and application having been made for a new trial, after 
the reading of the evidence, wlirrfi occupied the time of 
the Court for several days in this term, the defendant, 
Mmit, on behalf of himself and the others, contended, 
that there ought to be a new trial, on the ground that 
improper evidence had been received against him, and 
that evidence tendered on the part of the defendants at 
the trial liad been refused, and he renewed the objections 
made at the trial; and he further urged, that the learned 
Judge had misdirected the jury as to the effect of the 
evidence. 

Cur, adv, vtUt. 

Abbott C. J. Although this matter has occupied a 
considerable portion of that time and attention which is 
dedicated to the administration of justice, it has not 
presented to my mind any doubt wlmtever; and I will 
deliver my opinion upon the several |)oints with as much 

brevity 
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brevity as possible. The first objection taken by the 
defendants was, as to the rejection of the proposed evi¬ 
dence of the misconduct of the military. This supposed 
misconduct took place at the dispersion of the assembly, 
and was, in my opinion, irrelevant to the matters in 
issue. The matters in issue were the intention and ob¬ 
ject of the assembly, and, upon the count for a riot, the 
conduct of the persons assembled prior to their dis¬ 
persion. Now the conduct of those who dispersed the 
assembly, could have no bearing upon the intention and 
object of the assembly, because those must have existed 
before the dispersion, and were, in their nature, perfectly 
distinct from the conduct of those who afterwards dis¬ 
persed the assembly. Neither was the conduct of the 
dispersers relevant to the demeanour of tliose who had 
previously assembled; and nothing that was properly 
applicable to shew the demeanour of the persons assem¬ 
bled was rejected. On the contrary, witness after witness 
was called and heard, to speak to the propriety of their 
demeanour, up to and at the time of the arrival of the 
military among them; and up to and at the period spoken 
to by one of the witnesses examined for the prosecution, 
who gave his opinion and reasons for sending in first the 
yeomanry, and afterwards the regular cavalry. No wit¬ 
ness was rejected who was offered to speak to facts, con¬ 
tradictory to the matters deposed to by that person, or 
by any other witness examined for the prosecution. It 
appears to me, therefore, that the proposed evidence re¬ 
lating to the conduct of other persons in a matter sub¬ 
sequent, was properly rejected. But if this were more 
doubtful than it appears to me to be, with reference to 
the whole charge originally preferred against the defend 
ants, still that doubt would be altogether removed by 

F p ♦ the 
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tlie v^iet, which baring narrowed the ol^ce of the 
defendants to the fourth count, which charges an un¬ 
lawful aissembly, for the purpose of exciting discontent 
and disaffection, and does not charge any actual or 
intended violence, has, in my opinion, uncpiestionaldy 
rendered the proposed evide;^ irrelevant, as hawing 
no bearing upon that charge. The second point of 
objection is, to the admission of the resolutions of the 
Smithfield meeting. The objection here is two-fold: 
first, that the best evidence w'as not produced; and, 
secondly, that no evidence of them was admissible. Now 
the paper produced was proved to have been received 
from the hands of one of the present defendants, at the 
time and place of passing the resolutions, as containing 
the very resolutions then actually in progress, and then 
in the act of being passed by or proposed to the persons 
^sembled, and as against the party to whom this proof 
applied, the paper produced was as good, if not better 
evidence than any othei' could have been. On the 
second part of the objection, it is to be observed, 
that these resolutions were proposed at a lai*ge as¬ 
sembly, very recently held for some alleged purpose of 
parliamentary reform, which was the avowed purpose 
of the meeting at Manchester^ at which previous as¬ 
sembly, one of the defendants had presided,, and put 
the question (if, indeed, any question can be deemed 
to be effectively propounded on such an occasion) 
which def^idant, a stranger in point of residence 
or other than political connection with Mamkester or 
its vicinity, was minounccd as the invited chairman, 
and actually beciime the chairman at the meeting in 
question. Under such circumstances, upon the quattion 
of intention, 1 have no doubt that it was ccanpetent 
td shew, as against that individual, that, at a similar 

meet- 
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meetings held for an object professedly similar, sncih 
matters had passed under his immediate auspices, 1 
have no doubt of the competency of such evidence; 
its efiect was for the consideration of the jury, and was 
ptt^serly left to them. It was, in its nature, a declar* 
ation, by that defendant of his own sentiments and 
views, with reterence to what is» called Parliamentary 
Reform, and to the ass^bling of Wge numbers of per^ 
sons to hear speeeches and resolutions under that pretext. 
The third objection was to the reception of that evi¬ 
dence which r^arded the training at fVkiie Mosst and 
the assault there committed. The case submitted to 
the jury by tbe present indictment, presented two ques¬ 
tions. First, the general cliaracter of the assembly; as 
in all cases of conspiracy, or other unlawful acts in 
which many persons are concerned. And, secondly, the 
particular case of each individual charged, as connected 
with the general character, supposing the general cha¬ 
racter to be such as that its criminality might in the 
result be a fit matter for the consideration of the jury. 
Now it was shewn that a very considerable part of the 
persons assembled, or at least a very considerable part 
of those who came from a distance, w'ent to the place 
of meeting in bodies to a certain extent arranged and 
organized, and with a regularity of step and movement 
resembling those of a military march, though less 
perfect. The effect of such an appearance, and the 
ctmclusion to be drawn from it, were points for th^ 
consideration of the jury, and no reasonable person can 
say that they ^vere left to the consideration of the jury 
in a manner less favourable to the defendants than the 
evidence warranted. And if this appearance was in 
itself proper for the cojiaider»tion of the jury, it must 
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have been proper to shew to them that at the* very 
place from which one of these bodies came, a number 
of persons had assembled before day-break, and had 
been formed and instructed to march as soon as there 
was light enough for such an operation; and that some 
of the persons thus assembled had grossly ill-treated 
two others, whom they called spies, and had extorted 
from one of them, at the peril of his life, an oath never 
to be a king’s man again, or to name the name of a 
king: and that another of the bodies that went to the 
ploce of meeting, expressed their hatreti toward this 
person by hissing as they passed his door. These mat¬ 
ters were, in my opinion, unquestionably competent 
evidence upon the general character and intention of 
the meeting. Their effect as to each particular defend¬ 
ant was, as 1 have already observed, a distinct matter 
for the consideration of the jury. With respect to the 
last point, the reception of the evidence as to the in¬ 
scriptions on the flags or banners, I think it was not 
necessary either to produce the flags or to give notice 
to the defendants to produce them. The cases requiring 
the production of a writing itself will be fouQd to apply 
to writings of a very different clifracter. There is no 
authority to shew that in a criminal case ensigns, ban¬ 
ners, or other things exhibited to public view, and of 
which the effect depends upon such public exhibition, 
must be produced or accounted for on tlie part either 
of the prosecutor or of the defendants. And in many 
instances tlie pr<K>f of such matters from eye-witnesses, 
speaking to what they saw on the occasion, has been 
received, and its competency was never, to my know¬ 
ledge, called in question until the present time. Inscrip¬ 
tions used on sudh occasions are the public expression 

of 
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of the sentiments of those who bear and adopt them, 
and have rather the character of speeches than of 
writings. If we were to hold that words inscribed on a 
banner so exhibited could not be proved without the 
production of the banner, I know not upon what reason 
a witness should be allowed to mention the colour of 
the banner, or even to say that he saw a banner dis* 
played, for the banner itself may be said to be the best 
possible evidence of its existence and its colour. And 
if such parol proof may be received generally, the proof 
at this trial was properly received: notwithstanding the 
allegation that the things themselves, or some of them, 
were in the hands of a constable then at York i for, in 
the first place, this fact did not appear (if indeed it ap¬ 
peared at any lime distinctly) until after the evidence 
was received ; and, in the second place, if it had ap¬ 
peared distinctly at the time when the parol evidence 
was offered, still that particular fact would not affect 
tlic competency of the other proof, such other proof 
being competent upon general principles. Its proper 
eflect would only be to furnish matter of observation to 
the jury on the part of the defendants, that the pro¬ 
secutor chose to ofl^r only the fallible testimony of 
witnesses where he had it in his power to produce the 
infallible testimony of the things themselves. Although, 
however, for die purpose of the present objection, it is 
assumed that some of the banners actually displayed in 
SaifU Peter's Fields were in the hands of a constable at 
York, yet if, instead of offering the parol evidence, that 
person had been called as a witness to produce them, 
the prosecutor migiit have been further required to 
prove that the things produced were the things dis¬ 
played, and might have been required to deduce them 

from 
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from hand to hand; and if there had been a failure in 
any one step, the thing must have been rejected, sup¬ 
posing its production to be the only proof. The diffi¬ 
culty of such a deduction, and the impossibility that 
must occur in many cases, of either producing the 
things themselves, or of shewing what has become of 
them, shews the unreasonableness of requiring the proof 
of the things themselves, and of rejecting the testimony 
of eye-witnesses in a matter of public exhibition on an 
occasion like the present. The evidence of diese ban- 

r 

ners and inscriptions was properly admissible to shew 
the general character and intention of the assembly ; 
their application to the particular defendants was matter 
for the consideration of the jury, and was left to the 
jury in that way. Having disposed of these objections 
as matters of law, I shall take no further notice of the 
observations addressed to us upon what has been called 
misdirection in the effect given to this or that particular 
point, either of proof adduced or of proof supposed to 
be deficient, than to say generally, that it appears to 
me that no observation was made to the jury unsuitable 
to the matter to which it w’as applied ; that the whole 
effect of the evidence was most ^^operly left, to them, 
and that they were not desired or directed to draw, 
nor have in fact drawn, any presuiiiption or conclusion 

Ip 

against the defendants, which was not wc;li warranted 
by the evidence adduced against them. 


Bayley, Holroyd, and Best, Justices, concurred. 


Rule refused. 
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A RULE nisi having been obtained, calling upoji la an action 

the plaintiff to shew cause why the defendant 

should not be at liberty to plead his certificate of bank- 

ruptcy, as of last Michaelmas term, nunc pro tunc. It 

appeared on the 6tli October, 1818, that an action upon 

two bills of exchange was commenced against the defend- a® 

® ^ ”... should be re¬ 

ant, then a member of parliament, by serving him with a covered witii 

. ? The 

copy of a writ of summons, and a notice of an affidavit cause proceed- 

_ , , , , , , cd, and notice 

of debt; and that pursuant to such notice, two persons of trial being 
named in the affidavits became sureties for the defendant ^ndanffiled'a 
in the cause in a bond, in the sum of 1700/., conditioned an!i!!bSned’an 
for the payment by the defendant of such sum as should be '"junction, 

^ - pending which 

recover ed, together with costs. In Michaelmas term, * 1 ® became 

, bankrupt. 

1818, a declaration was delivered; and in Hilat'y Having suffered 

^ 1 . 1 , 1 - .® term to elapse 

term, 1819, the defendant pleaded the general issue* after obtaining 

and on February 5tli, 1819, notice of trial was given for wTthoutpic^. 

the sittings at Guildhall, after that term. The defend- Court refused 

ant then filed his bill in the Exchequer against the fo let him plead 

plaintiffs, for discovery and relief touching the bills inerterm,ex. 

cept on condi- 

. which were the subject of the action ; and on the 11th tion of dismiss- 
, ... -1 V • 1 i'“g i*is 1**11 *** 

February, 1819, an injunction was granted, which was equity, and 

ft ill ftlL 

not dissolved until the dih Februaty, 1820. On the costTftiawand 
15th April, 1819, a commission of bankruplcy was 
issued against the defendant, under which he was duly and client, 
declared a bankrupt; and on the 15th Jidy, 1819, he 
obtained his certificate, and he then instructed liis 
attorney to plead the same in this action, puis darrein 
continuance, in consequence of which the plea w'as pre¬ 
pared; but his attorney was deterred from filing it by 

the 
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' would have the effect of dissolving the injunction, or 

Dc/rr 

agamM amount to a waiver. 

CAMnCLL. 

Gaselee and Chitty shewed cause. The defendant, 
after having delayed the plaintiff by a bill iii equity, 
now applies for leave to plead the certificate, which 
would be a bar to recovery altogether, as of Michaelmas 
term. This is similar to a case of bail in error; and in 
SoiUiicotc V. Braithwaite (a), it was held, that as bail in 
error could not surrender the principal, they were not 
entitled to relief, although the principal became a bank¬ 
rupt pending the writ of error. By analogy, the Court 
ought not to grant any indulgence in this case, as the 
the sureties could not in this case surrender their 
principal. 

Mam ifat and CampheU, contra. If the defendant be 
not at liberty to plead his certificate, he will be liable to 
the sureties. It is not pretended that this is a debt, 
which would not be discharged by the certifipate, nor 
that the bill in equity was vexatious or oppressive, tie 
will be liable, therefore, for the debt, although the 
legislature clearly intended that the certificate should be 
a discharge; and they cited Capper v. Stewart, Tidd» 
Prac. 891. and 2 Smith's Reports, there referred to. 

Abbott C. J. The single question is, whether the 
Court ought to interfere to relieve a person who has 
filed a bill in equity, in which, if he were now to suc¬ 
ceed, he would defeat the claim altogether; and if he 

(a) I r.lt. C24. 


fails, 
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fails, he^ an insolvent person, will, at all events, charge 
the plaintiff with some costs. If it had not l^en 
for that suit, the plaintijS* would have had judgment in 
Easter term, before the bankruptcy. The Court will 
not relieve in such a case, unless on the 
of the defendant’s dismissing his bill in equity, and 
paying all costs at law and in equity, as between 
attorney and client. 

Rule absolute, on these terms. 


The King aminst Peace. 


'J'HE defendant was indicted for an assault and bat¬ 
tery, stated on the record to have been upon the 
person of Elizabeth Edwards. Plea, not guilty. At 
the trial at the last Spring assizes for the county 
of Het'^'ord, before Holroyd J., it appeared, that there 
were two persons, a mother and a daughter, both of the 
name of E. E.<, and that, in point of fact, the assault 
had been committed on the daughter. It was objected, 
at the trial, that this proof varied from the indictment, 
inasmuch as E. E. must be presumed to be E]. E, the 
older. The objection w'as over-ruled, and the defendant 
convicted; and now, the defendant being brought up for 
judgment 


W. E, Taunton renewed his objection. In Lepiot v. 
Brown (a) it vras held, that if father and son are both 
called A B. by naming A B., the father prinia facie 

(a) 1 Sa/L 7. 

shall 
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Upon an indict¬ 
ment for an as¬ 
sault upon E.E. 
it is suiticient 
to prove that an 
assaultWas 
committed upon 
a person bear- 
ing that nantc, 
although it ap¬ 
pear that two 
persons bore 
the same name, 
E,E. the elder 
and E. E. the 
youngei. 
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dhall be int^ded. So in Wilson v. Stubs {a) tbe Court 
^id, diat one being named Ralph Stubsy without addition, 
should never be accounted the younger, but the elder of 
the two of that name. Here the objection is, to the de¬ 
scription of'the prosecutrix, the person against whom 
the offence has been committed. There are two persons 
bearing the name of Elizabeth Edwards^ and the person, 
therefore, in the indictment, must be taken to be the 
elder. And he cited IIa'a}kim*s Pleas of the Crcfmn^ vol. 3. 
tit. Appeals, s. 106., and Vim Abr. vol. J1-. tit. Indictment, 
n. 15, 16, 17. 

Per CuHam, The crime chargetl in the indictment 
has been proved. For it is stated, that the defendant 
committed an assault on Elizabeth Edwards, and tiiat lias 
been proved. It is not absolutely necessary that the in¬ 
dictment should specifically describe the individual on 
whom the assault was, for otherwise, an indictment 
would be bad, which charged that the assault was com* 
mitted on a person to the jurors unknown. The ques¬ 
tion here is, not whether the party assaulted has been 
rightly described, but who the paity is who is described 
in the indictment as having been assaulted. Here that 
has been sufficiently proved. The objection, therefore, 
is not sustainable. 

Judgment for the Crown. 


(>) Poh. sso. 
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ONE Joseph Stinton^ having had an order of filiation 
made on him, as the father of a bastard child, 
served a notice of appeal to the quarter sessions for tlie 
county of Hereford^ on the morning of the 9th of 
October. The sessions were holden on the 19th of the 
the same month; and the Court refiised to enter on the 
appeal) being of opinion that the notice was insufficient, 
the statute 49 G. 3. c. 68. s. 5. requiring that the person 
aggrieved by such an order should give notice tcm clear 
days before the qu^ter sessions, of his intention to 
appeal, and the cause and matter thereof. W. E. Taunkm 
having obtained a rule nisi for a mandamus to the 
Justices to receive the appeal. 


By 49 G. 3. 
c. C8. s. S., ten 
clear days’ no¬ 
tice of the in¬ 
tention to ap¬ 
peal is required. 
Held, that the 
ten days are to 
be taken exclu> 
sively, both of 
the day of serv¬ 
ing the notice 
and the day of 
holding the 
sessions. 


jibraham now shewed cause against it, and relied on 
the words of the statute, whicli could only be satisfied 
a notice wherein there should bo ten dear days, 
exclusive of the day of serving it and the day of holding 
the sessions. 


B* Taunton^ contr&f contended that the word 
** doar’V meant only complete days; and referred to the 
computation of the octavo of Saint Hilary, and the 
quarto die post of the term, to shew that Urn days of a' 
stated period were in law generally reckoned both in* 
clu^vely, and that all that the legislature had in view, 
in this instance, was to prevent such a computation 
VoL. III. Q q being 
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The Justices of 
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clear days meant ten perfect intervening days between 
the act done and tlie first day of the sessions, and 
held, therefore, that the notice was defective; and thtey 
referred to Hoberis v. Stacey. («). 


Rule discharged. 


(rt) 13 Ean, 1*1 


Widneaday, The King as:ainst Williamson and Another. 

May lOlh. ° 


Where only cir¬ 
cumstances of 
strong suspicion 
are stated in 
aflSdavits, on 
which a rule for 
« criminal in¬ 
formation is 
moved, it is not 
sufHcient unless 
the deponents 
also add their 
belief tliat the 
party against 
whom the ap¬ 
plication is 
made acted 
from corrupt 
motives. 


J WILLIAMS moved for a rule nisi, for a criminal 
information against the two defendants, who were 
the mayor and the town clerk of the city of Chester^ for 
corruption at the last election for members of parliament 
for that city. It appeared, from the affidavits filed, 
that it had heretofore been the practice of the corpor¬ 
ation, to admit persons who were entitled to their free¬ 
dom, as freemen, during the election; that the mayor, 
on this occasion, made several frivolous excuses, and, 
finally, refused to comply with this practice; and that 
the town clerk stated, that the mayor acted under his 
advice and direction, and that he had no time then to 
examine the papers and necessary documents, which was 
not true; that both of them had taken an active part 
for the successful candidate. General Grosvenor, during 
the election; the mayor having himself proposed him as 
a candidate, and appropriated the exchange rooms (of 
which he had the disposal as mayor) to be a committee- 
room for the Grosvenor party; and that the numbers 
being for General Grosvenor 698, and for Sir John Grey 
I^crton 680, the numbers of the new freemen, whom 

15 he 
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Hie refused to admit, were for General Grosvenor six, and 
for Sir J. G. JEgerton, 44. It also appeared, that 
since the dection, the mayor had admitted 29 out of 
the 44, which would have given a majority to the losing 
candidate. The affidavits, however, did not state, that, 
in the apprehension and to the belief of the deponents, 
the defendants had acted from corrupt motives: and he 
contended, that this was not necessary, it being ap¬ 
parent, from the facts themselves, what the motives must 
have been. He referred, as to the merits of the case, to 
JR&r V. Borron (u), in which it is laid down, that fear and 
favour are included amongst those dishonest and corrupt 
motives, for which this Court will grant a crimihal in¬ 
formation. 


18 m 


# 


The Kimo 
agairut 
W1U.UM90M. 


Holroyd J. Unless the deponents add to these affi¬ 
davits, their belief that these parties acted from corrupt 
motives, the rule cannot be^ granted. There must either 
be such circumstances as can, by possibility, lead but to 
one conclusion, or there must b(^ if only suspicious cir¬ 
cumstances be stated, tlie apprehension and belief of the 
party applying, that improper motives operated on the 
defendants. Plere, the circumstances are not, per se, 
strong enough, and the affidavits must, therefore, be 
amended in this particular before the Court can grant a 
rule. 

Best J. concurred, (a) 

Rule refused. 

The affidavits having been amended, a rule nisi was 
afierwards obtmned. 

(«J Ante, 404. 

(&} AUoH C. j. and Jtayluy J. had left the Court. 

Q q 2 
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The King against The Inhabitants of Abnesbt. 


A father has, at 
the common 
law, no au¬ 
thority to bind 
his infant son 
a^rentice 
without his as¬ 
sent; and con¬ 
sequently, 
where an inden¬ 
ture of appren¬ 
ticeship was ex¬ 
ecuted by the 
master and the 
fethcrof the 
apprentice, but 
not also by the 
apprentice him¬ 
self: Held, that 
it was invalid, 
and that no set¬ 
tlement could 
be gained un¬ 
der it. 


J^AMUEE Simcoe was rmtoredf aa* order of two 
jiistices) fk>m in tbe eiMinty of Egwedets to 

Abthof^f in the coun^ ol Igotihamftm, Ooi i^peal 
agakis^ thk erder^ k ii|>|>eaisedj» that the pauper had 
served some year% under^ an kidmture of apprenticeship 
in J^J^kotpe, Ihe indentnie slated^ that Samuel Sancee^ 
son of Samuel Simeoei of Ju?/ter/«|gv in the connty of 
2^k>t4kas^jtmi gloves^ bj and with the cosis^t of iiis sud 
did‘ pot himself 8f)prentice to WiUiam She^pford 
of Abthorpe, in the county of Northampton^ framework 
knitter, to learn his art, and with him, after the manner of 
an apprentice to serv^ from the 10th day of Ma^ 1802, 
unto the full ^d and term of seven years, from tlienoe 
next following to be ftiliy complete and ended. E 
in all respects*, r^ular, exc^t that it was. executed only 
by-the father of the pauper and the-master^ and not by 
thepanpof himsdft The sessions thought the-indewtnm 
umdkh and quashed the order oi removaU ^ 


ClorHt PhMUppa^ andiZ>Kiofr^ in support of thc-oxdai' 
of tessiona* after citing Cro^i^aipd {a) were st^r* 

ped by the Court. 

Marriott and Francklin, contra. In the case cited, 
there was no contract for the apprentice to serve his 
master, so that it would not have been a valid in¬ 
denture, even if it had been executed by the sem; and 
upon that. Lord EUenborougk founds his judgm^t in 
that case. Here, however, there is a contract to that 


(a) 8 Matt, 85. 


effect. 
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dTect. Here, too, the apprentice has served tindeir Ihte 
ilidi^ure, and that is equivalent to an execution of it 
by him. In B^xv. Hctt^toi^h-Spni^^d) it was Idd 
dovm, that if a m^ter, knowing the terms by which a 
servant is bound, accept his service, the agreement must 
be considered as binding on him, although he has not 
executed the deed; and Oa^Jdtt. 230. b. note 1., is to 
the same efibct. But, secondj^, here the lather has 
executed the deed, and that k enough; for it is laid 
down, 4 Com, Dig, tit. Justices qf the Peaces B. 53., 
that a father may, at the common law, bind his infant 
son apprentice. Then if so, this was a valid binding of 
the son by the father, and the son has assented lo it, by 
serving under the indenture. 




Ills KlAa 

sab of 
AnidiltV. 


Arbott C. J. The words of the statute of the 
3 fV, & M, c, 1 1., are, ** that if any person shall be 
bound an apprentice, by indenture, and inhabit in any 
town or parish, such binding and inhabitation shall be 
adjudged a good settlement.” Before^ therefore, any 
settlement can be gained, the Court must tha^ t|ia 
^arty is bound by indenture. Now the ordinary dtodei 
is, for a party to bind himself, by executing the ih> 
dentnre. Even, if he does not do that, stUl, in the 
special case. of a parish apprentice, he may be bound 
without such execution: but then the binding tak^ 
effect by the authority of an act of parliament. This, 
however, is not the case of a parish appreilrdee, and 
unless we were to hold, that it is competent lot a folhet 
to bind his son‘apprentice without his assent (for v^hiOfi 
no authority can be produced) we must hold this in- 


(a) 2 S. 4^ a, 375, 
Q q 3 


d^ture 
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denture to be invalid. The case of Bex v. Houghton^-' 
Spring is very different. That was a case of hiring and 
service, the statutes applicable to which say nothing of 
tlie mode in which the contract of hiring is to be made; 
and there it was held that the deed executed by the ser¬ 
vant, and his employment under it, were evidence to 
shew the terms under which the hiring had been made. 
And I think that that decision was right. This case, 
however, stands upon very different grounds. I am, 
therefore, of opinion that the sessions formed a right 
judgment. 

Bayxev J. 1 am of the same opinion. An infant 
can only bind himself apprentice by deed, and the 
question in this case is, whether, according to the words 
of the act, this party is bound by indenture. The in¬ 
denture, indeed, purports to bind the son, but the sou 
has not executed it. It is said, however, that he has 
done that which is tantamount to an executign. If we 
were to hold that to be so, we should hold, contrary to 
all principle, that an infant might be bound by his act 
in pais, without executing the deed. In the case of a 
parish apprentice there is a special power given by the 
statute of Elizabeth to parish officers, and there an a}>- 
prentice may be bound without his assent till he come 
of age. But a lather has, at the common law, no sucli 
right. The passage cited froni Comyn's Digest is un¬ 
supported by any authority. I think, therefore, that 
the indenture in the present case was invalid, and that 
no settlement was gained by the service under it. 

Holuoyu J. I am of the same opinion. The ap¬ 
prentice did not gain a settlement by the service in this 


case; 
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case ; for an infant cannot be bound merely by an act 1 820. 
in pais. It has been arcued, that as he has taken the 

® ^ ITie Kik« 

benefit of the deed by serving under it, he must be agninst 

, , , . . . Inhabit- 

oound by it. But that argument is not, as it seems to ants ot' 
me, available^ In Rex v. Cromford the apprentice had 
served out his time, and in Rex v. Ripm (a) the in-' 
denture was executed by the fether of the apprentice 
and the master, with her consent, and she also served 
under it. Yet in both those cases the indentures were 
held to be invalid. According to my recollection the 
distinction is this: where a party takes the benefit of a 
deed, but does not execute it, he will not be liable 
under it as for a covenant broken, but he may be liable 
under the implieil contract raised by the acts of benefit 
which he takes under it. Here the infant was not 
bound by indenture, and no settlement was gained. 

Best J. It seems to me that nothing has been said 
to shew that the infant was bound by this indenture- 
There is no sufficient authority for saying that a father, 
at the common law, can bind bis infant son apprentice 
without his assent testified by the execution of the 

S * 

indenture. It is said, that the service here was tanta¬ 
mount to an execution; but where is that argument to 
stop ? It might go the length of proving that a service 
for a single day, and that perhaps without proof of his 
knowledge of the contents of the indenture, would bind 
the apprentice. The dictum to which we have been re* 
ferred applies only to land qui sentit commodum sentire 
debet ct onus et transit terra cum oncre; and even there 
it would be a difficult point to establish that where a 


(n) r* Emit C9.;. 

Q q 


person 
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Wednesday, 
ifay 10th, 


An agreement 
in writing, un¬ 
stamped, forthe 
letting a tene¬ 
ment at a cer¬ 
tain rent, hav¬ 
ing been lost; 
Held, that parol 
evidence of its 
contents was 
not admissible, 
for the sake of 
proving thereby 
thic value of the 
tenement. 


perscHi took possession of the land for a single 4ay« htf 
was bound by all the covenants of a long lease, which 
he had never executed. It seems impossible to consider 
this as the case of a person bound by indenture; and 
unless that be so, be is not within the statute, and has 
gained no settlement. 

Order of sessions confirmed, {a) 

(a) See Sese v. jBadiyy I £ett, Si9., wheie the point seems to have beea 
taken for granted. And in Hcjc v. St. 2*etcr's an the HUlf 2 Balt. 367., an 
indenture not executed by the master was held sufficient. In Rexy. St. 
Nicholax, Nottingham, S T. R. 726., although it was the case aS a pariah 
apprentice, yet the master, who had not executed Ute indenture, resided in 
another parish. In Rex v. Ripon, the binding was of an adultf and not 
of anin&nc. 


The King against The Inhabitants of Castle 

Morton. 


^ARAH Bedmirdn widow, and her two children, were 
removed, by order of two justices, from tlie parish 
of Tewkesbury in GloucestershirCi to the parish of Castle 
Morton in Worcestershire. On appeal, the sessions con¬ 
firmed the order, and stated the ibllowing case for the 
opinion of this Court; 

James Bedumrd^ the husband of the pauper, being 
settled by hiring and service in Castle Merton., afterwarda 
took a tenement in the parish of Longdoti, in the county 
of Worcester, of one Miss Pooie; the terms of the taking 
were contained in a written agr^ment, unstamped, 
which was lost. Jams Bedward, after residing on the 
tenement about half a year, gave Miss Poole SI. to be olf 
the bargain, and entered into a fresh agreement with 

16 Mr.- 
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Mr* Ptmeent, th« laodlfnrd of Miss Ppole, who acoe{rted 
Jiim «s tenant in her stead. The appellants, to prove 
the value to have been 10^. or upwards, ofiered parol 
evidence of the contents of the unstamped agreement, 
which had been lost, in order to prove the amount of 
rent agreed for between Bedward and Miss Poole^ which 
parol evidence the Court refused to admit. 

Tauniorif in support of the order of sessions, cited 
Rippiner v. Wright (a), as an authority in point. 


I8i0. 


tti* Kiioo 

The lah«bit>- 
sDta of 
Castli M«b- 

VOM. 


G. JB. Cross and Bathurst^ contra It is not attempted 
in the present case to put the instrument itself in force; 
if it were so, the case cited would be decisive. It is 
only introduced in order to shew, not the agreement 
between the parties, but the value of the tenement. In 
Dover v. Maestacr (h), a promissory note was admitted 
in evidence for a collateral purpose, although not 
stamped. Here it was introduced for a collateral 
purpose only, and is in the nature rather of a declaration 
made by a party having competent knowledge as to the 
value. 

I 

Abbott C. J. The promissory note was there ad¬ 
mitted in evidence, on the ground that the defendant, 
who had been in that case guilty of a crime, should not 
be allowed to relieve himself from the consequences of it 
by such an objection. And so in the case of forgery, a 
prisoner cannot object that the forged instrument, when 
produced, cannot be given in evidence for want of a 
proper stamp. But this case is very different; for the 
parties here seek to shew the value of a tenement by the 

(«) S St 4[J. (i) 5 £sp, 92. 

proof 
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proof a contract previously entered into respecting it. 
The contract was not therefore, in this case, collateral, 
but of the very essence of the case. Nor can it be 
introduced as a declaration; for it is a declaration made 
under such circumstances as prevent its being admitted 
in evidence. 


Order of sessions affirmed. 


Tkursdai/, 

May 1 Itli. 


Ihe King against 


JL. 


WE 


By the charier 
of a borough it 
vras directed, 
that when it 
should happen 
that any of the 
capital bur¬ 
gesses should 
die, dwell out of 
the borough, or 
for some cause 
be removed, ite 
should be lawful 
for the remain¬ 
der to elect 
others into the 
place of those 
so happening to 
die or be re¬ 
moved. Held, 
that these words 
were not so un¬ 
ambiguous as to 
warrant the 
Court in grant¬ 
ing a mandamus 
to admit two 
persons, in the 
room of two 
non-resident 
capital burgess¬ 
es ; the corpor¬ 
ation not having 
previously re¬ 
moved them for 
this cause from 
theii offices. 


^CARLETT, on a former day in this term, had ob¬ 
tained a rule nisi, calling upon the mayor and 
capital burgesses of Truroy to shew cause why a writ ol 
mandamus should not issue, commanding them to pro¬ 
ceed to the election and swearing in of two capital 
burgesses, in the room of Edward I^ord Exmoulh and 
W. A. BoscawcUy Esq. It appeared upon the affidavits 
that the borough of Truro was an ancient borough, 
created by a charter of the Slst Elizabeth. The cor¬ 
poration consisted of a mayor and twenty-four capital 
burgesses, and the charter directed that as often as and 
whensoever it should happen that any ona or more of 
the said capital burgesses for the time being should die, 
or dwell out of the aforesaid baroughy or for some cause 
be removed from his office of capital burgess, that then 
and so often it might be lawful for the other capital 
burgesses of the borough, at that time surviving or re¬ 
maining, or the greater part of them, of whom the 
mayor was to be one, to elect another or others of 
the burgesses ol the borough into the places of the 

said 
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said capital burgesses so happening to die or to be 18:20. 

removed. It was also stated, that Lord Exmmth was T ~ 

’ ^ The Kiho 

elected a capital burgess in 1785, and Mr. Boscawen in a^ns/ 

The Mayor of 

1789, and that neither of them, for the space of twenty Tburo. 
years and upwards, had i-esided within the borough. 

Carter appeared for the mayor and burgesses of the 
borough, and stated that he was ready to consent to 
any rule that tlie Court might make on the subject. 

The affidavits on behalf of I.ord Exmouth and Mr. 

Boscawen stated that they ha(d never been amoved from 
the offices of capital burgesses, nor summoned to attend 
any meeting for the purpose of taking it into consider¬ 
ation. That the borough of Truro does not extend over 
the whole town of Tniro^ and that in particular a street 
called Lemon-streetf in which several of the capital bur¬ 
gesses resided, was not within the borough. 

Gaselee and Litiledah now shewed cause. 
residence does not ipso facto vacate the office, but an 
amotion by the corporation is previously necessary; Rvx 
V. Ponsonbj/ (a), and in that case Bex v. Slade is referred 
to, which was a point arising upon this very charter, 
and there it wsis held that the power of amotion ought 
to be previously exercised by the corporation, and the 
Court there said, that non-rcsidence was not an imme¬ 
diate forfeiture, for reasons which set the matter in a 
very plain light. The reasons assigned are, that the 
office of free burgess is a freehold, and also that it was 
impossible to ascertain from what period the forfeiture 

(n) 1 Ves. I. 
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" Ijeicester, (a) 

Th* Kikq 
against 

Scarlett, contra, contended, that the words of the 
charter distinctly applied to the present case. For 
it stated that a new election was to take place on 
the happening of either of three events, viz. the 
death, non-residence, or amotion of any of the ca¬ 
pital burgesses. Here it is clear that the power of 
amotion exists in this case; and it would be a useless 
ceremony (when the corporation appear and state their 
readiness to consent to any rule) to make it nec^sary 
for them to do a mere formal act prior to the granting 
of the mandamus. 

Per Curiam, Tlie general practice in cases of this 
sort is, not to grant a mandamus to elect unless the 
party has been previously amovetl from the office. For 
freehold office is not determined without some act 
done. In like manner as in a freehold lease on con¬ 
dition, if the condition be broken there must be an 
entry and ouster, in order to determine the lease. It 
is different, in the case of a lease for years on condition, 
where no such entry is necessary. The Court ought 
not to depart from its usual practice^ unless the charter 
contains such plain and unambiguous words as could 
leave no doubt whatever. Here, however, that is not 
the case. For though it is stated, that in case any 
capital burgesses shall happen to die, dwell out of the 
borough, or be removed, others may be elected; yet at 
the end of the clause it is stated, that they shall be 

(a) A Jburr,‘JOiT. 


elected 
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elected in the place of those so happening to die or be 18S0. 
removed. The intermediate case of dwelling out of the 11 ,* Kim 
borough is here omitted. And it seems, therefore, upon ^ 

the whol^ that tlie words are uot so plain and unaxn- Tjiuao. 
biguous as to warrant an interference contrary to the 
usual practice of the Court. 

Rule discharged. 


Melville and Another against Hayden. 


Friday, 
May ISth. 


^^SSUMPSIT. The plaintiff declared, upon a con- a guarantee of 
tract, to guarantee the payment of goods furnished 
by the plaintiffs to Amos Moulden: plea, general issue, q "artfriy^ 

The guarantee was as follows: “Memorandum, 23d count, bill two 

temher, 1818, I engage to guarantee the payment of Mr. 

Amos Mmdden to the extent of 60/. at quarterly account, him of the 
bill two months, for goods to be purchased by him of^'conUnuing or 
William and David MelviUel* At the trial at the sittings Umt 

in this term, before Abbott C. J. at Gitildhall, the guaran- ”ife'afany^* 
tee was proved. It appeared that there had been a delivery 
of goods for three quarterly accounts, all of which had 
been satisfied by Motdden: the default was made by him 
in the fourth quarterly payment, for which the action 
was brought. It appeared that in the first quarter 
goods to the amount of 59L 4s, had been furnished, and 
in the second and third quarters to a greater extent. 

The learned Judge thought at the trial, that the guarmi- 
tee was at an end before the goods were furnished for 
which the action was brought ; and directed a nonsuit, 
giving to the plaintiff leave to move to enter a verdict 

for 
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- opinion. And now 

Melvilix 

against 

Hatskn. Martyai moved for a rule nisi. This was a continuing 
guarantee. Here the expression is “ quarterly account 
which, therefore, does not mean one quarter’s account 
only, but an account on<^ in each quarter, and, there¬ 
fore, implies a dealing for more than one quarter of a year. 
And besides, it is not for goods to the extent of 60/., but 
to the extent of 60/. for goods. The fair construction 
therefore of it is this, that it was a guarantee to the 
plaintiffs for their furnishing goods to Mmdden upon 
certain terms, provided that the extent of the liability 
was not, in any one quarter, to exceed 60/.; and 
Mason v. Pritchard {a) is an authority to shew that a 
guarantee to a party for any goods he hath or may 
supply my brother W. P. with, to the amount of 100/., 
is a continuing guarantee until the credit is recalled; 
and that case is very similar to the present. 


Abbott C. J I had no doubt at the trial that this 
was not a continuing guarantee, and that it was ap¬ 
plicable only to the first quarterly payment after it was 
given. I am still of the same opinion; and I think 
there is no ground for granting the present rule. 

Bayley J. I am of the same opinion. The words 
“ quarterly account” do not seem to me to vary the 
case; they only mean that at whatever time the goods 
might have been delivered, the account for them should 
be rendered quarterly. A party who takes a guarantee 
of this sort, should carefully provide that there are 


(«) 12 Em, 227. 


words 



IN THE First Year of GEORGE IV. 


595 


words in it expressive of its being a guarantee for goods 
to be furnished by him from time to time. In the case 
of Mason V. Pritchard that was the case. The words 
there were “ for any goods he hatii or may supplyso 
that there the guarantee was applicable to any goods 
furnished at any time, to tlie amount ot lOOZ., whatever 
intervening payments might have taken place. They 
were, therefore, equivalent to the words “ any goods 
furnished from time to time.” In this case, however, 

1 think there was no continuing guarantee, and there¬ 
fore this rule must be refused. 

Holroyd J. The guarantee in this case does not 
go so far as that in Mason v. Pritchard but was fully 
satisfied as soon as goods to the amount of 60/. had 
been purchased, and did not extend to such goods as 
might be purchased by him from time to time of the 
plaintiffs. The nonsuit, therefore, was right. 

Best J. 1 think the case of Mason v. Pritchard 
w'ent as liir as possible; but that case is distinguishable 
from the present. There the words were “ for any 
goodshere no such expression is to be found. The 
words “ quarterly account” do not affect this question : 
they were introduced, as it seems to me, only to prevent 
the plaintiffs from calling for payment at so early a 
period as they might otherwise have done, for the goods 
furnished under the guarantee. It ought to appear 
unequivocally that it was tlie intention of the defendant 
to guarantee Moiddcn^s payments, for goods to be fur¬ 
nished from time to time. I cannot collect that feom 
the present guarantee. The rule, therefore, must be 
refused. 


1820. 

Melvills 

against 

Hatdkk. 


Rule refused. 
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Friday, 
l£ay Idfli. 


The King asaimt Dove. 


The 21 jiic. 1 . TyHILLIPPS had obtained a certiorari to teei^e, fi» 

c. 7. provides, •* . 

that an ale- the purpose of quashing it, a ccamction agahiet the 

sufiering inha~ defkidantf who was an aiehoose^keepery for pernutfing 
parish to t^pic, suifcftng sevcfal persons named in the conviction Kr 
S*on%roati?' continue drinking and tippling in his ale^ 

ofonewiti^, house, between the hours of 11 and 1 if o’clock in the 

and the I Cnr. 

c. 4. extends the evening of the 2d of October i 1819, agaiMt the form of 
same penalty to ° 

the case of the statutc. The conviction was stated to be made upon 

j/rayneri, but v /• t , 

requires proof the oath of Ofte credfole witness ; and the objection was, 

nLses”: '^id, *hat it did not also stirte whether the persons who were 

TO^rtion*****^ suflfered by the defondant to tipple in his aleliouse, were 

of one *^*hitants of the place or strangers j inasmuch as in 

witness against letter taise the statute 1 Car. c. 4. must have been 
an aleliouse-- 

keeper, for per- the statulc referred to, and that atCt requires the eon- 

mitting persons * 

to tipple in his viction to be on the oath of two credible witnesses. 

alehouse, was 
bad, for not 

SSr^TsoL^"^ The Solicitor-Gemral eaid ffalton shewed &Lme. This 
antToTs^nl qufiStiOTi depends upon the comtruction of three acts 
*®”* of parliament, 1 Jac. c, 9. 21 Jac. c. 7. and the 1 Ciar. 

c. 4. By the first, any innkeeper permitting an inlia*> 
bitant to tipple, was liable to be convicted on the oa& 
of two witnesses: that act having exinred, if Wasi fey 
the22 Jae. 1. reenacted and made perpetnid; but rt 
was altered in this respect, that the conviction might be 
made npon the oath of one witness only. Then orntte 
the 1 Car. c.4., which provided, that an alehouse^ 
keeper permitting a stranger to tipple, sbonld “ incur 
the same penalty, and in such manner to be proved, 
levied, and disposed, as in the former statute of the first 

year 
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against 
Dote, 


PhillijfpSf contra. The 1 Car, c, 4*. simply refers to the 
stat. I Jac. c. 9., which, although it had expired, still 
remained upon the statute-book. That act expressly 
requires proof by two witnesses; and the Court will 
not extend a case of a conviction under a penal statute, 
by the forced construction contended I’or on the other 
side. Although the amount t)f the penalty is trifling, 
yet by the 21 ,Tac. c. 7. 4. the present conviction, unless 

(plashed, imposes a very heavy disability upon the 
defendant. 

Abbott C. J. At the time when the J Car. c. 4, was 
passed, the legislature had in view both the statutes, for 
they refer distinctly to them both; and as they have, 
after that, directed that in the case of a conviction the 
proof shall be the same as that required by the 1 Jac. 
c. 9., I think that we are not at liberty to construe their 
meaning to be a reference to the I Jac. c. 9., as altered 
by the 21 Jac. c. 7. That being so, the objection to the 
present conviction must prevail. 

Bayley j. The only safe way, in cases of this 
sort, is to abide strictly by the words of the act; 
VoL. III. R r and 


year of his late majesty’s reign.” And the fair construction 
of the three statutes, therefore, is, that the 1 Car. c. 4. re¬ 
ferred to the 1 Jac. c. 9., as it was altered by the 21 Jac, 
c, 7., the rule being that statutes upon the same subject 
must be construed as one law. If so, the conviction upon 
the oath of one witness will be equally good, whether the 
persons tippling were inhabitants or strangers ; and 
then it was unnecessary to state that fact on the face of 
the conviction. 
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Saturday, 

May IStii. 

Semble, Tliata 
party who is 
subpoenaed os a 
witness to at¬ 
tend at the 
assizes, is 
guilty of a con¬ 
tempt by ne¬ 
glecting to at¬ 
tend, although 
tlie cause be not 
called on for 
trial. 


CASES IN EASTER TERM 

and if we do so, there is no doubt that this conviction 
is bad. 

Holroyd and Best Js. concurred. 

Conviction quashed. 


Barrow against Humphreys. 


A RULE had been obtained, calling upon William 
Davenport, Esq., to shew cause why an attachment 
should not issue against him for not obeying a subpeena 
issued in this cause. The cause was entered for trial 
at the last assizes for Chester, and Mr. DaiHOjjwrf was 
subpeenoed on the part of the })laintilli who attended 
with his witncs.se.s, and delivered hi.s briefs to coun.sc'l, 
and jprm'oics to the cause bring celled on for trial, Mr. 
D. W'as called in open court upon the subpama, by the 
crier of the court; but not answering, the jjlaintiif was 
obliged to withdraw his record. The alliduvil stated, 
that he was induced to do this solely by the absence of 
Mr. Davenport, without who.se evidence lie couUl not 
safely proceed to trial. 

Cross Serjt. now shewed cause. Tiie party was not 
in contempt until Ids evideiiec was required in the cau.se 
in W’hich he was subpceiiaed. lu lids case that cause 
was never called on for trial, and, conse<jU<‘ntly, there 
w'as no cause in which he could be called upon to give 
this evidence. In Blandw Sxt.(ilJbrd {a), Lord‘AVvn/on was 
of opinion, that no action wouUI lie against a witness 
merely on the rccord’'bcing withdrawn, in any case, un- 


{n) Peake, N. P. C. CO, 


less 
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less the cRuse had been called on and the jury sworn; 
and he stated, that the Court had no jurisdiction until 
such time as the Jury were sworn. That case is in point. 
He then contended, that, upon the merits disclosed by 
the affidavits in answer, the rule ought to be dis¬ 
charged. 


1820. 


Barrow 

against 

HuujraAjtys. 


Scarlett^ contra. The party was in contempt by not 
obeying the order ol* the Court. The disobedience of 
the order, in its letter, constitutes the contem})t. In the 
case of Bland v. Swq/fbrd, the action was brought against 
the witness ibr the damage sustained in consequence of 
his non-attendance, and no damages could be provetl 
to arise I’rom his neglect to attend, unless the cause 
were actually called on ; and it was diewn to have been 
lost by the non-attendance of the witness. 

Aijbott C. .1. 1 loel the utmost respect for any opi¬ 

nion that ever fell from Lord Ki tiyofi, Hut, adverting 
to the ibrm of the subpoena which commands the wit¬ 
ness to be before the Court on a ffiven dav, it does seem 
to me, at present, tliat if a i)arty ibrbeurs to attend, in 
obedience to it at the assizes, he is in contempt. I am 
by no means, however, prepared to say, that that is my 
deliberate judgment. It is not necessary to decide that 
question, because 1 am clearly of opinion, that, upon 
the merits, this rule ought to be discharged. 


Uayley J. 1 incline to think, that if the .ludge at 
nisi prius allows his officer to call the witness upon his 
subpoena, and he docs not appear, he is then in con¬ 
tempt, for the order is to attend^on a given day and 
hour lo give evidence in tlic cause, and if lie neglects so 

11 r 2 to 
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1820. to do, he is then guilty of a disobedience to that order, 
" and that constitutes the contempt. 

Barrow 

against 

Humthrets. __ _ , . . , 

Holroyd J. Whatever may be requisite to make a 

witness liable in a civil action, in consequence of his 
non-attendance, 1 am of opinion, that he may be guilty 
of a contempt of Court, by not attending, although the 
cause be not called on. It is the neglect to appear, as 
required by the subpoena, that constitutes the contempt. 
If a party stay away so long as to shew that it is im¬ 
possible for him to attend, he must be taken to stay 
away with a determination to disobey the order of the 
Court, and that is quite siiHicieni to call upon him to 
answer for the contempt. I'pon the merits, however, 
I am of opinion, that this rule should be discharged. 

Best J. Whenever a case si^lar to that of Bland 
V. S-wafford shall again occur, it may be worthy of con¬ 
sideration, whether that decision can bo supported. It 
appears to me, ho^vcver, that there is a material dis¬ 
tinction between that case and the present. An attach¬ 
ment for contempt proceeils not upon the ground of any 
damage sustained liy an individual, but is instituted to 
vindicate the dignity of the Court. Wherever it is dis¬ 
tinctly shewn, tliat the party meant to disobey the order 
of the Court, he is guilty of a contempt. The calling 
of the witness upon the subpoena, is only for the purpose 
of obtaining clear evidence of his Iiaving neglected to 
appear, but that it is not necessary, if it can be clearly 
shewn by other moans, that the party has disobeyed the 
order of the Court. Upon the merits, however, 1 agree 
witli my Brothers, tlat this rule should be discharged. 

Rule discharged. 
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IS20. 


Selig against Leidersdorff and Another. 


Saturday, 
May 13th« 


'J’HE defendant, JLeidersdoffl being in the custody of a defendant 
the warden of the Fleet, on common process issued ^tted*to*iS» 
against himself and the other defendant, his partner, was of the 

o > 4 » tnarsbai upon a 

this day brought into court on a habeas corpus ad re- special original. 

spondendum, and it appearing that there was a special 
original, returnable in this court on the morrow against 
the two defendants, F, Pollock moved, that the defend¬ 
ant, Leidendorff, who alone was in custody, might be 
committed to the custody of the marshal of the Mar- 
shalsea, upon the cause of action in this court, and also 
upon that in the Common Pleas; and he cited a case in 
which the Court had made a similar order, in Eastei' 
term, 1819, and pro<|^ced an office copy of the rule in 
that case. 


Holroyo J., who alone was in court, saw no ob¬ 
jection, in principle, to the application ; and as there 
was a precedent in the case cited, made the order as 
prayed. 


Barnewall, on a subsequent day, moved to discharge 
the defendant out of the custody of the marshal, on the 
ground that the former committal was irregular, the 
writ, at that time, not being returnable. There was no 
bill or declaration in this court to charge him w'ith. 
The writ being directed to the sheriff, he was ordered 
to have the defendant in court on a given day. The 
Court, however, said they saw no objection to the pro¬ 
ceeding ; and Bayley J. said, that provided the writ were 

R r .H return- 
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1820 . 

SZUG 

against 

LEiDxasooarr. 


A/an day. 
May 15th, 


The Court will 
not stay the 
proceediiifTs in 
an ejectment 
until the taxed 
costs of a suit 
in equity, 
brouf^iit by the 
same party for 
the recovery of 
the same pre¬ 
mises, arc paid. 


returnable when the committal took place, the proceed¬ 
ing was regular; but that ho had frequently been sur¬ 
prised to find, that dofondants were committed to the 
custody of the marshal befbre the return of the writ, 
which was certainly irregular. Iti this case, howevet, 
the writ was now returned, and the defendant was in 
the proper custody. 


Doe, on the Demise of Williams, against 
Winch and Others, 

^ARNEWALL had obtained a rule, calling upon 
the lessor of the plaiutiff to shew cause why the 
proceedings in this ejectment shoidd not be stayed until 
the costs of all former proceedings, both at law and in 
equity, should be jiaid. 'file i'olTowing x\ere the facts 
of the case, lu the year ISd.'j tlic lessor of the plain¬ 
tiff had causetl an ejectment to be served upon Hvnry 
Ilonnor^ who then possessed the premises, in which eject¬ 
ment he did not further proceed ; on the 15th Jimet 
1805, H. Iloniwr was summoned to appear U) a writ 
of right at the suit of the lessor of the jilaintiff, for 
which an appearance was entered, and no furtlier pro¬ 
ceedings w'cre taken. In April, 1806’, tlie lessor of the 
plaintiff' entered his writ of right in the manor court, 
and Honnor ap})earcd, and the lessor of the plaintiff' de¬ 
livered his count in the said writ, and tlie then defend¬ 
ant, in 1808, pleaded thereto; since which no further 
proceedings had been hatl in that suit. In June, 1810, 
the lessor of the pflfentiif filed his bill in Chancery 
against Honnor, praying that he might be ordered to 

deliver 
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deliver up the premises therein mentioned (being the 
same premises for which all the former proceedings 
were had) to the lessor of the plaintiff, and account for 
the rents and profits. The defendant having appeared 
and answered, and the plaintiff having replied, the 
cause came on to be tried in Febrmr^ 1815, when no 
person appearing for the plaintiff, the bill was dismissed 
with costs. On his application, however, it was re¬ 
stored, and was finally heard in JunCf 1818, and the 
Court ordered that the hill should be dismissed with 
costs. In July, 181 tS, the costs were taxed at 114/., 
upon which a subpoena was issued against the lessor of 
the plaintiff for that sum, and various applications were 
made at his dwelling-house for the purpose of seeing 
him and requesting payment, hut he was not to be 
found. The lessor of the plaintiffi not having paid the 
costs, again exhibited his hill in Chancery against 
H. Ilunnor, praying to he relieved according to the 
prayer of the original hill, to which bill //. Uonnot' 
fded a demurrer; but before argument IT. llonnor, in 
Sox'emher, ISIS, <Iie<l, having by his will appointed the 
defendants his trustees luul executors ; and in the month 
of ikiober last the lessor of the jilaintiff caused a de¬ 
claration ir. ejectment to be delivered to the defendants, 
for the recovery of the same premises as were comprised 
in the former proceedings. And now' 

Marry a f shewed cause, llie defendant is entitled 
only to a stay of proceedings until the costs of tlie 
fornjer ejcctmcjit be paid. In the writs of right there 
are no costs allowed, and there is no authority for stay¬ 
ing proceedings until the costs o# a suit in equity are 
paid. 


1820. 

Doe 

against 

Winch. 


Rr 4 


BarnetmlU 
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Dok 

apiinst 

WlKCU. 


BamefwaU, contra. The principle upon which the 
Courts have acted in staying the proceedings until the 
costs of a former suit have been paid, is the vexation 
and oppression caused to the defendant by several suits 
instead of one. In this case the defendant has been 
vexed witli six different suits. Tlie object of all was 
the recovery of the same premises. The proceed¬ 
ings in equity were in substance an ejectment; for the 
prayer of the bill was, that the premises might be de¬ 
livered up to the defendant, the costs thereby incurred 
are as much a subject of vexation to the defendant as 
those in an ejectment. The practice formerly was for a 
court of law not to stay the proceedings unless the tw’o 
ejectments were brought in the same court, {a) The 
modern practice is otherwise, and the courts now stay 
proceedings until the costs of a former ejectment are 
paid, whatever court it was commenced in. In Doi\ 
dem. Phichard^ v. line {b\ the Court staj etl the pro¬ 
ceedings until the costs of an action lor rnesne profits, 
as well as the costs of a former ejectment, were paid. 


Abijott C. .1. I think we should bo going further 
than any court of law ever has done, if we were to 
order a stay of the proceedings until the costs of the 
bill in equity w'crc paid. The costs at law arc the legal 
consequences of the suit; the costs in equity are in the 
discretion of the Chancellor, and entirely depend upon 
circumstances. The usual form of the rule is, that the 
proceedings be stayed until tlie costs of the former 
ejectment be paid. It is true that in one instance the 
Court stayed the proceedings until the costs in the 

(«) l Sid. 279. (6) 4 East, 5fl5, 

action 
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action also for mesne profits were pwd; but the damages 
and costs in. such an action are the consequences of the 
action in ejectment. I think, therefore, that this rule 
should be made absolute for staying the proceedings until 
the costs of the former ejectment be paid. 

Rule absolute for staying the pro¬ 
ceedings until the costs of a 
former ejectment be paid. 


Bishop against Kaye. 


THIS was a writ of error upon a judgment obtained 
in the Borough Court of Nottingham, It appeared 
upon the record, that on the 22d October j 1817, Thomas 
Kaxje levied a certain plaint against lliomas Bishop, 
whereupon a summons issued, returnable on the 5th of 
Novemba'; and a capias afterwards issued to arrest the 
defendant, returnable on the 19th November, The 
declaration then stated, that on the 7t\i November', 1818, 
the defendant was indebted to the plaintiff in 58/. for 
money lent and advanced, &c. Plea, that the promises 
in tlie declaration were made by Bishop jointly with one 
Thomas Croxdhcr, who is still living, and within the 
jurisdiction of the Court, as assignees of the estate of 
TK 1. B,, a bankrupt, and i|ot by the defendant alone: 
replication, that the promises made in the declaration 
mentioned were made by the said T. Bishop alone, in 
manner and form as the said T, Kaye hath above thereof 
complained against him, and not by Bishop jointly with 
the said T. Crovether, in mannef and form as Bishop 
hath in his plea alleged. The record then stated the 

venire, 


1820 * 

Dojs 

against 

WiNCW, 


It is no ground 
of error upon a 
judgment of an 
inferior court 
that the plaint 
was levied be¬ 
fore the cause 
of action ac¬ 
crued. In as. 
sumpsit, the de¬ 
fendant pleaded 
Uiat the pro¬ 
mises were 
made by him 
jointly with 
another, and 
issue was taken 
upon that fact. 
The jury, by 
tlicir verdict, 
found that the 
defendant pro¬ 
mised, without 
Stating w'hether 
be promised 
alone or jointly 
with another ; 
Held, that this 
verdict was bad, 
because it did 
not distinctly 
pronounceupon 
the issue. 
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1880 . 

Bishop 

against 

Kate. 


venire, and that the jury, by their verdict, found that 
Bishop did undertake and promise in manner and form 
as the plaintiff hath above thereof complained against 
him. Upon which the plaintiff obtained judgment in 
the Court below; and the record being removed by 
writ of error, the following cause-s were assigned : first, 
that it appeared that the })lulut was levied, and the 
summons and capias were issued, before the cause of 
action had accrued; secondly, that the jury merely 
found that the defendant did undertake and })roiniHe, 
without finding that he alone did so undertake and 
promise. The case was argued in Michaelmas term, 
1818, by 


Chittp, for the plaintiff in error. The declaration 
states, that the defendant, on the 17th November^ was 
indebted; and it appears upon the record that the plaint 
was levied on the 25tii October, The suit was therefore 
commenced before the cause of action accruotl. In Faster 
V, Bonner {a), it was held sufficient for the plaintiff to 
prove a trespass or injury before the bill filt'tl, although 
after the latitat was returned; but that was because 
the bill was the conmienccnient of the action. In 
Venables v. Dqffe (/->), which was an action by bill for 
maliciously indicting the plaiiitiff for keeping a bawdy- 
house, upon which indictment he was acijuittcd upon a 
day mentioned in the declaration, which day was after 
Michaelmas term began, it was held that the bill and 
and the declaration were bad, because it appeared that 
the plaintiff had no cause of action on the first day of 
Michaelmas term, to which day the declaration must 


(a) Cowper, 4,54. 


(6) Cartkewt 113. 


relate; 
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relate; and he also cited Purcell v. M^Namara^ (a) 
Upon the second point the finding of the jury is 
bad, in arrest of judgment; for the defendant pleaded 
that he promised jointly with ano^jber, but the jury 
have only found that he promised, but not that he 
promised alone. The verdict should find distinctly, 
and not argumentatively: here the finding should 
have been that the defendant undertook alone. 
The jury have left untouched the substance of the 
issue. 

LiHledaki contra. The statute of jeofails extends to in¬ 
ferior courts, and the objection is therefore cured by ver¬ 
dict, Hale V. Clatr. (b) The day in this declaration is not 
material. In Cole v. Ha-vekin^ (e), it was held, upon 
general demurrer, that in indebitatus assumpsit the day 
is not material, but was merely matter of form, and 
cause of special demurrer. In Staffm'd v. Forcer {d\ it 
was held, in arrest of judgment, in an action on a pro¬ 
missory note, th.'it the day was material, and a distinc¬ 
tion was taken between an action founded upon a parol 
promise and a note. In this case, the action is founded 
upon a mere parol promise; but in Heathers v. 
Brijan (<?), it was expressly held, that after verdict it was 
no objection that the plaint was levied in an inferior 
court before the cause of action accrued. That was an 
action upon a quantum memit in the Palace Court, for 
the use and occupation of premises for three quarters of 
a year, ending on the if5th March. The plaintifi'ob¬ 
tained a verdict; and it appeared from a transcript of 




Buuet 

agaifut 

Kayx, 


(a) 1 Campb. lf>9. 
(c) 1 Str. iil. 

(f) 1 fTtls. 180. 


(6) J Sa/L 266. 
(d) 10 Mod. 311. 


the 
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the record that the Court was held on the lOtli March, 
which was before the three quarters of the year ended, 
and this was assigned for error; but the Court were of 
opinion that the c^jection was cured by verdict. In 
Saycr v. Curtis, which was an action of assault and 
battery in the Palace Court, it appeared that the plaint 
was levied some days before the day of the assault laid 
in the declaration; but the Court held, that this being 
after verdict, was aided by the statute 18 FJiz. And in 
Waterton v. Plaxton (a), which was an action of assault 
and battery; and upon error brought, it appeared that 
the day in the declaration was after the teste in the 
original writ; but being after verdict, it was held that the 
objection was cured by the statute 18 Eliz. In Comijn's 
Digest, tit. Pleader, 3 M. 5. it is laid down, that if the 
time is alleged to be after the declaration filed at any 
time, it is bad upon demurrer. He also cited Pvgh v. 
Robinson (b), and Dee v. Rogers, (c) 

As to the second point, the Court w’ill intend every 
thing in favour of the verdict. It is sufficient, if the 
w’ords of the finding can be so construed as to meet the 
issue; for it is not to be supposed that the jury have re¬ 
jected a material and tried an immaterial issue. Now', 
the plaintiff complains in his declaration, that the 
defendant, being indebted to him, promised; and the 
replication states, that he jiromised, in manner and form 
as in his declaration alleged; and the jury have found 
that he undertook, which must be taken to be in manner 
and form as stated in tha declaration, which states a 
sole promise. The jury, therefore, have substantially 

'a) 9 G. 1. C. B, (h) I T, n. lin. (c) 1 Lev. 110 . 

found 
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found that the promise was made by the defendant 18 ^ 0 . 
alone, and not by him jointly with another, —• 

agamst 

Kavx. 

Abbott C. J. I am of opinion tj^at this case, upon 
the first point made in argument, is not to be distin¬ 
guished from Heathen v. Bryan, and the authorities 
there cited; and consequently, that that objection is 
cured by verdict. But upon the second point, I think 
that the judgment cannot be supported; for the verdict 
does not distinctly find the issue joined between the 
parties. 

Bayley J. I am of the same opinion. The authori¬ 
ties referred to in arjviiment are decisive on the first 
point. The day in tliis case is wholly immaterial; and 
that distinguishes this from the case of Venables v. 

where tiie day of the acquittal appeared upon 
the record to be after the comiuencemcnt of the suit. 

There the day was material, because it described the 
record of acquittal; and m that case it must have been 
correctly set out, evc'ii if laid under a videlicet. I am of 
opinion, however, that the judgment must be reversed, 
upon the ground that the verdict does not distinctly 
pronounce upon the issue joined between the parties. 

The declaration charges, that the defendant promised. 

Now, that allegation may be supported eitlier by proof 
of a joint or separate promise. The defendant, how¬ 
ever, pleads that he promised jointly with another. The 
issue to be tried was, whetheic he promised jointly or 
alone. The jury have found merely that he promised, 
without saying whether alone or jointly. The verdict, 
therefore, docs not pronounce upon the only point in 


issue 
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J 820. issue betwcep the parties. It is necessary that it should 
be shewn by the verdict^ that the jury have taken into 

BuHor 

against consideration the point in issue. The case of Tr evor v. 

WaU (a) is an authority to shew that a court of error 
cannot award a venire de novo, whm the proceedings 
originate in on inferior court. 


Holboyb J. concurred. 

(«) J T.R, 151. 


Ex parte John Clarke. 

Practice. ^^UBNEY moved that the Master be at liberty to 

enroll the copy erf" articles of clerkshij> of John 
Clarl'^ the original articles having been lost. The 
Coui t granted the rule, and he was afterwards admitted, 
under a fiat of Best J., upon production of the copy 
of tlic articles., aiui the usual affidavits of his service, 
and of notices, See. 



CASES 

ARGUED AND DETERMINED 


JN THi 
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In the First Year ai' the Heign of Geokcs IV. 


Luoos aiul Another ugainst Dicas and Ront- 

DEAU, Gent. 

^^SSUMPiSlT for work and labour. The defendant, 
Dicas, pleaded tlie geuei’aJ issue, and Itondeau suf¬ 
fered judgment to go by tlefault. At the trial before 
AblHitt C. J. at the L^mdon Sittings after last Hilary 
term, the following appeared to be the tacts of the case: 
'The two defendants, who were attornies, had been in 
partnership together at the time when the debt was con¬ 
tracted. Disputes having arisen between them, they 
agreed to dissolve their partnership, and it was arranged 
between them that Rondeau Should receive the part¬ 
nership debts and discharge the plaintiffs’ dema^^ 
'The plaintiffs had, however, no other knowledge of any 
arrangement between the parties than was given them 
^'oL. III, S s by 


1 B 2 (). 


Siutiurdau, 
Junt 3d. 


Upon tiie diu»- 
luttoii of A 
partnership, it 
was agreed be¬ 
tween the part- 
ners tliat one of 
tliem should 
take upon him" 
seif to discharge 
a debt to 
A. wasinfuraied 
of tills, and ex¬ 
pressly agreed 
to exonerate tiie 
other partner . 
from all respon¬ 
sibility . Held, 
that these cir- 
..^umstaiices did 
constitute 
any defence to 
the latter in an 
action by A, 
against both 
partners. 
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1820. by a letter from Uotideau^ dated 8th */««(?, 1818, which 
, was as follows: “ Wo have been arranffingour accounts, 

and Mr. Dicas and myself have agreeti that I should 
take the amount of your account on myself, which 1 will 
be responsible for to you.” Upon receiving tliis letter the 
plaintiffs expressly agreed to exonerate Dicas from all 
liability as to the partnership account, and stated that 
they should charge it to Ilondcau\ private account, he 
having continued to employ thent as his agents. Some 
time afterwards Rondeau became embarrassed in his cir¬ 
cumstances, and the present action, in Easttr term, 
1819, was commenced against both defendants. At the 
trial, Abbott C. J. was of opinion, that tliese facts did 
not amount to a good defence, and the plaintiffs had a 
verdict Scarhtt having, in last Hilary term, obtained 
a rule nisi for a new trial, 

J, Williams shewed cause. It is clear that originally 
both Dicas and Rondeau w'ere liable for this debt, and 
what circumstances are there to shew that either of 
them is discharjrcd ? There is no release, nor has there 
been any payment. It is true that where creditors have 
agreed to take a composition in lieu of their debts, no 
one of them can afterwards sue for the part remaining 
due, Cockshott v. Bennett {a). But that proceeds on the 
ground that such an action would be a fraud on the 
other crcdi|ors. Here that doctrine cannot apply. In 
this case no fresh security is gained by this arrangement 
to the plaintiffs, nor any new person made their debtor. 
There is, therefore, nothing to take from the plaintiffs 
♦ <1 

their 


(«) i T R 7€t 
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their original right of action against both the de¬ 
fendants. 

Scarkitt Tindoly and Cottingham, contra. The general 
position laid down on the other side is not to be dis¬ 
puted. 'J'he question is, whether there was not evidence 
here U) shew that the plaintiils knew of and were 
I)artics to the arrangement between Dicas and Itondeau, 
and after that miide the promise exonerating the for¬ 
mer from all I’urther responsibility. In that case there 
would be a sufficient consideration for the promise. For 
there needs not to be any advantage to the plaintiffs ; it 
is sufficient il' there be a detriment to Dicasy the defend¬ 
ant. And there m ju» a detriment to Iiim; for, in con¬ 
sequence of this pj'oniihC, he permitted llondcau to 
receive to his sole use the debts due to the partnership. 
I'his is in the nature of a covenant not to sue Dicas^ 
leaving it open to the jilaintiffs to sue llondcau. It 
could not, therefore, be pleaded as a release. Evans v. 
lyrtimmond («), and Head v. White and Others (/»), are 
authorities lor the tlclendant. In Bedford v. Dealin (c) 
there was an express reservation of the liability of the 
other partner, which there is not in this case. 


CIS 

182 ( 1 . 


Lodok 

niittinM 

DtCiLS. 


Annorr C. J. Even if it had been distinctly proved 
in this case tliat the plaintiffs were acquainted with the 
fact, ih&i RondeaUy by virtue of the arrangen|ent between 
him and the defendant, Dicas, was to receive the debts 
due to the partnership, and take upon himself the pay¬ 
ment of this demand, I should still have had great 

doubt whether the plaintiffs had released Dicas ,* in 

- 

(«) 4 Esp. X. P- 92. (b) 5 Esp. *V. P. 122. 

(c) 2 U. cj- J. 210. 

S S J the 
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1820. 


Lodge 

against 

Dicas. 


the absence of that proof, I am clearly of opinion that 
there is no defence to the present action. All that 
Dicas says is, that he will not interfere with liandemCs 
collecting the partnership debts. But there is no evi¬ 
dence whatsoever, except the expression in Ifondcau's 
letter of the 8th of Jwir^ 1S18, in which he says, “We 
have been arranging our account, and Mr. Dicas and 
myself have agreed that I should take the amount ot' 
your accounts to myselffrom whence it can be fairly 
concluded that the plaintiffs knew at all of any arrange¬ 
ment between the parties ? That, however, was clearly 
not sufficient to shew them the nature and terms of such 
arrangement; and unless that knowledge be brought 
home to them, there can be no doubt w'hatsoever in the 
present case. 

Bayley J. It is quite clear that originally the plain¬ 
tiffs had a right of action against both Dicas and Ban¬ 
deau ; and the only question is, whether Dims has been 
discharged by the plaintiffs from it. It is for the de¬ 
fendant, Dicas^ to shew how he was discharged. A 
release is one mode ; another is satisfaction. It is clear 
that the former has not been given, and an agreement 
by the plaintiffs to abandon a claim, unless there be a 
consideration shewn, is a mere nudum pactum. Now 
what consideration is there in the present case ? If, in¬ 
deed, it had formed part of the agreement, that Rondeau 
should 4 :ontinue to employ the plaintiffs as his agent, it 
in%ht have been different; for that would have been a 
benefit to them. Undoubtedly, how'ever, there may be 
a con^eration arising out of a detriment to the defend¬ 
ant; and it is said that the allowing Rondeau to.collect 
the partnership debis was u detriment (o Dims, and 

iiiiglit. 


i 
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might, therefore, be a good consideration for the plain¬ 
tiffs’ promise. But there is no evidence that that fact 
was known to the plaintiffs; and unless that be so, it can 
form no consitleration for the promise in the present 
case. 'J’he plaintiff^ therefore, there being no con¬ 
sideration at, ail for the promise, is remitted to his 
orif;iual riiLjht of action. 

Homioyi) J. I am of opinion that the plaintiff’s 
right of action is not gone by the circumstances existing 
in this case. It was proved at the trial that there was 
an agreement that Rondeau should receive the partner¬ 
ship debts, and discharge this demand. Such an ar- 
mngt'rneni, however, will not deprive the plaintiffs of 
their original right of action, unless it amounts to satis¬ 
faction. In (his cas<» the plaintiffs gain no fresh security 
by having Rondeau as their debtor; and unlt'ss it could 
have been shew'iv that they w'erc parties to the agree¬ 
ment lietwecn Dicas aiid Rondeau^ there is no consider¬ 
ation whatsoever for the promise proved to have been 
made. W’licther in case such an agreement had been 
proved, and they had been parlies to it, it vvould have 
nmountod to a release, «>r a covenant not to sue, is a 
•'question not now nctcssarv to be t!( tcrniined. This 
rule, therefore, must be di.schaiged. 

Rule discharged, {a) 


61 

1820. 

I.osax 

ofiaimt 

JHicab. 


a) Bt'J 3. was abwnt fi-iir. i’ifl!.po;.iticr. 
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Xfitiirdaif, 

June 15(1. 

A factor has an 
authority to Vll 
for money, but 
not to barter. 
.And therefore 
where a factor 
bartered the 
goods of hii 
principal, no 
I^roperty passed, 
and the priiiti- 
pal may niain- 
t.iin trover 
against the 
party with 
wI)om the goods 
are bartered, 
although the 
latter be wholly 
ijrnorant that 
he had been 
dealing with a 
factor only. 


Guerreiro against Pejle and Another. 

HOVER for 25 pipes of wine: plea, not guilty. .\t 
the trial before Abbott C. J. at the London sittincs 

o 

after llilani term, the following appoarctl to be the 
facts of the case: The plaintiffs, who w'ere merchants 
resklent at Oporto^ in 3//?//, J818, consigncil the w ines 
in question for sale to Burmrstrr and Jldal, who were 
merchants resident in I^ndon, They employed one 
WhitCy a broker, to sell the same; and he, on the l/ritli 
October, by their orders, made the two follo^wing con¬ 
tracts with the defendants, which were both written on 
the same sheet ot paper; “ Bought 2f>th OctohtT, 1818, 
for iMessrs. Jinrnirstcr and f'idal, of Messrs. Sot. Pcitc 
and Son, (13 puncheons J<i7nak (i rum, of good clear 
merchantable quality, of average ]5 j>er cent, over proof, 
'4.9. Id. per gallon: coopered and fitted up free on board ; 
no bill to be drawn; the qiuility to be approved to-mor¬ 
row. Sold October, 1818, for ]VTcssrs. Bto meslcr and 
T idal, to Messrs. Sot. Pcitc and Son, 25 jiipes of [lort 
wine, vintage I Si.";, 58/. per I.IS gallons, housed and 
all charges paid ; no hill to be drawn : tnit this being 
considered a barter transactio/i for the above G5 pun¬ 
cheons 7 Jim, the halunce is to be paid in cash : as these 
wines have not been tasted by Messrs. Peile and Son, 
this contract to be void if not approved of to-morrow’.'' 
IVhile did not know that Biinnester and Tldat were only 
factors in this Iran .-.action ; nor w'as there any evidence to 
to shew' that the del’endants knew that fact. In pur- 
.«uanco of these contract.s, Burniester received the rums, 
and the defendants tlic wines, and a balance was jiaid to 
the latter upon the two transactions. In Februaip, 181 ri, 

Bu) metter 
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Burmester and Vidal became bankrupts, without having 
accounted to the plaintiffs for the proceeds of the wine. 
White proved that he had been frequently concerned in 
similar trai>5actions of barter; and other witnesses proved 
that it was not an uncommon practice among principals 
to barter one species of goods for another. It was con- 
tended by the plaintiff, that Burmestei' and Vidal being 
merely factors, had authority to sell only in the usual 
way for money, but not to barter; and consequently 
that by tlu'se contracts no property had passed to the 
defendants. The Lord Chief Justice told the jury that 
if they were of opinion that Pcile and Co. knew Bur~ 
mesler and Vidal to be factoi’s, they should find for the 
plaintiff; and sup]>osing that they did not know that fiict, 
if the jury thought that this was a transaction in the 
ordinary course of trade when parties are dealing 
with their own coniniodities, they would find for the 
defendant. 'Die jury found a verdict for the defendant. 
Scarlett in last Easter term obtained a rule nisi for a new 
trial, on the ground that the factor in this case had ex¬ 
ceeded his authority by bartering, and consequently that 
no properly passed to the vendor; and he cited Anony^ 
moiis (a), and Wiltshire v. Sims, (h) 

The Solicitor-General, Gurney, and Puller, now 
shewed cause. The jury liavc found that this was 
a transaction in the u^ual course of trade; and if so, it 
is clear that the principal was bound. Although this 
appears to be a case of barter, it really constitutes 
two distinct contracts of sale; a sale of the rums by 
Peile, and a sale of the wines by Burmester and VidaL 

(«) J2 Afnrf. .'-I 1. Kt>) 1 Comf^. 258. 
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Gueraziko 
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1820. Abbott C. J. My learned Brothers think that I 
oujSfht to have toUl the jury upon these facts, that this 

(JotKREJKW ^ J r 

was a transaction of barter, and that tlie plaintiff’s 
j)roperty was not divested, because a factor has no 
authority to barter; and I am also of that opinion. This 
rule must therefore be made absolute. 

Bayley J. 1 am of the same opinion. Burinester 
and Vitlal had aiithonty only to sell, and that for 
money, to be forthcoming to the plaintiffs. But in this 
case not one farthing of money would ever be forth¬ 
coming to the plaintiffs; for the amount due for the 
rums exceetled the value of the wine. 

IIoLKOYD J. 1 am of oj)inion that Burmestcr and 
Vidal liad no authority to barter. In looking at this 
transaction ue must look at the real nature of the tiling, 
not at the colour given to it by the parties. If this had 
been a sale in market tivert, the case might liave been 
different; but that not being so, the principle of caveat 
emptor applies, and the person buying is bound by the 
ituthority whicli the person has who sells. Where a fac¬ 
tor sells the goods of his jniiicipal, it is his duty to 
keep that sale wholly unconnected, ami not to mix 
other matters with it to the detriment of his principal; 
and therefore the rule for a new trial must be made 
absolute. 

Rule absolute, (u) 
•* 

Sedf'lett, Marri/at^ and Parhi\ were to have argued in 
sufiport of the rule. 
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1820 . 


("oiiY and Others against Scott. 


SfUuraat/, 
June 3d. 


/J^SSUMFSIT. The plaintiffs ^yere indorsees of tiic Where^abiiiwa* 
following bill of exchange drawn by the defendant, accommodation 
and dated March 6th, 1819: “Three months after and*neither^*’ 
date pay to my order the sum of two hundred and ^lor^thclTr^'r 
twelve })ounds sixteen shillings and sixpence, for ma- 
chinery, G. Scott. To Mr. John Gmdon. 17, Finch ti>e acceptor: 

^ ^ , Held, that a 

LanCf VornhiLW* 'J'he bill having been accepted by subsequent in- 

(Tordon, was indorsed by the defendant to It. Lough and to entitle him 

Co., and by them to the plaintiffs. It appeared upon IgainsTthe 

the trial before Abbott C’. J., at the London sittings after bound^’to"giT« 


last Michaelmas term, that the bill was drawn for the 
accommodation of Lough and Co., and that neither the 
defendant nor lAmgk and Co. had any effects in the 
hands of Goj-don the acceptor, who was a stranger to the 
defendant, and hail accepted the bill solely for the ac¬ 
commodation of Jjongh and Co. No notice of the dis- 
lionour of the bill was given to the defendant. The 
declaration, after stating the default of Gordon the ac¬ 
ceptor to pay the bill when due, contained an averment, 
as follows: “ ol‘ which said several premises the defend¬ 
ant afterwards, to wit, 5i.c. had notice.” These facts 
having appeared, the Lord Chief Jiistice was of opinion 
that the plaintiff' must he nonsuited, in consequence of 
no notice Iiaving been given of the dishonour of the 
l)ill, ill last Hilary term, in pursuance of leave 

reserved to him at the trial, moved to set aside this non¬ 
suit and to enter a venlict for the plaintiff, on thi 
ground that notice was not in this case neccssarv : ami 

he 


notice of non* 
payment. 
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CORT 

mgaimt 

Scott. 


he cited Bickerdike v. BoUman (a), and fValwj/n v. 
St. QuitUin. {b) 

B^ader now shewed cause. It is not necessary, per¬ 
haps, to discuss the question whether in this case notice 
of dishonour was requisite; for by the form of the 
declaration the plaintiffs have made it incumbent on 
themselves to prove it, for they have expressly stated 
that the defendant had notice. In Orr v. Magm~ 
nis (c) and Legge v. Thorpe (</), which wore both cases 
where the necessity of notice was sought to be dispensed 
with, special averments were introthiced into the declar¬ 
ation for that purpose. A party must declare either 
accordiiiir to the fact or the leijal effect; but neitlier is 
done here; for the want of effects in the acceptor's 
hands amounts to an excuse for not giving notice, but 
not to notice. The case of Beeson v. Pigoit, Buplei/ on 
Bills, 187 ed,, Barnes, seems to have gone on this prin¬ 
ciple. There the proof that the drawer could not be 
found, which would be a valid excuse for non-present¬ 
ment, was held not to be suliicient in a case where the 
declaration containetl an averment of presentment. 
The proof of a .subsequent proini.se is .sufficient; for that 
affords evitlence of the truth of all the allegations in the 
declaration being tantamount to an admission by the 
party. As to the necessity of notice of dishonour in 
this case, it may be observed that the decision in 
Bickerdike v. BoUman has Ik'cii much regretted. The 
Court will not therefore feel inclined to extend iu^ The 
present case does not come within it. In Bickerdike v. 

(a) 1 T . n . 40,i. ,7.J 1 P. 6je. 

(c; 7 Ea$t, rf) ] 2 Lust, 171. 

BoUman 
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BuUman no possible detriment could arise to the drawer 
(rom the want of notice; but here much damage might 
result from it, for the drawer has in this case a remedy 
over against Lou^k and Co. Besides, although he 
knew tliat he had no effects in Gordon'^ hands, it docs 
not. appear that he knew that IjOUfrJi and Co. had not; 
and If ho had a reasonable expectation that the bill when 
presented would be paid, cither from the funds of 
J.nngh and Co. or his own, it is sufficient to entitle him 
to notice of dishonour. It must be admitted that it is 
tliflienll, if not impossible, to distinguish this case from 
that of JVahvyn V. St, Qtii?}fir7; but that case requires 
further consideration. 

Gut-ufi/ and Tindtd, in support of the rule. The 
cases of Orr v. Magiimis and Thorpe v. I^egge are not 
<lecisive upon the point lor which they are cited. In 
those cases special averments were introduced ; but that 
docs not slic'v those s)K'cial averments to have been ne¬ 
cessary. In lAindir v. lioberlson [a) the declaration con¬ 
tained all the avernicnis of pres(‘ntnient, &c. : and the 
plaintiff’ recovc-icd, although no proof, except a subse¬ 
quent proiuise to pay the bill, was given in evidence. 
Here notice was inuux-t'ssary ; and the rule is, that 
wlicrc an allofratioii is utmeccssarv it niav he* struck out, 
and needs not he })roved ; and Boiilager v. TaUnjrand (b) 
is an authority expivssly in ))oint. As to the other jtoint, 
where a drawer having no cfi'ects in the accejitor’s 
hund% draws upon him, he cannot have any reasonable 
expectation that the bill will be }iaid, and therefore it is 
useless to trivc him notice of it. This was deeideil 
in Bicherdike v. lioUnian, 'I'hc case of Bhilny/n v. 


5/. 


1820 . 

Co»r 

a/rtrimt 

Scow. 


r) 7 /: f(, CJl. 


r 5,i0 
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St. Qjuititin is precisely in point, and is a stronger cas^ 
than the present; for there the person in whose favour 
the bill of exchange was drawn had effects in the 
drawer’s hands; here, neither the defendants nor Loiigh 
and Co. had any effects in the hands of Gordon, 

Abbott C. J. 1 am of opinion that in this case the 
nonsuit was right. It has been held that the drawer of 
a bill who has no effects in the hands of Uic acceptor, 
and who has no right upon any other ground to expect 
that the bill will be paid, is not entitled to notice of its dis¬ 
honour ; and that, for this reason, because the facts shew 
that he must have known that the bill when presented 
would not be paid. That decision, which substituted 
knowledge for notice, I have always regretted, because 
it introduced nice distinctions into the law, instead of 
adhering to a plain and intelligible rule. This case, 
however, is very different. 7'hc ground for the former 
decision was, that if notice had been given, then; would 
still have been no person to be found upon whom the 
party to whom notice was omitted to be given might 
call for the money; but here, at least one, and perhaps 
two persons, are in that situation. For the defendant 
might have called on L.ongh and Co. to pay the money, 
and I think, too, that he might have called upon the ac¬ 
ceptor Gordon to do so. It is not necessary, liowovcr, to 
decide that question, because his having it undoubtedly 
in his power to call upon Lough and Co. is quite sufficient 
to distinguish this case from Jiickerdike v. Bollman. 
There is, however, great difficulty in distinguishing it 
from Walwyn v. St. Qyuniin. But I must say tliat 
i cannot assent to the law theie laid clown; for if 
notice had in tisat case been given to the dialer, he 

might 
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might have had his remedy over against a third person. 
As I have always thought that it would have been better 
never to have considered knowledge as equivalent to 
notice, I cannot consent to carry the law one step 
further. I think, therefore, that the present nonsuit Was 
right. 

Bayley J. If the drawer could have been protected 
by want of notice in a case where the giving of such 
notice could have been of no use to him, it would have 
been contrary to the principles of law. The case of 
Bickerdike v. Bollman is therefore a right decision; but 
wherever tlie drawer can shew that the want of notice 
may produce any detriment, the case will be very 
diflerent. Where he has no effects in the hands of the 
acceptor, that is prima facie evidence that he will not be 
injured by the want of notice; but that prima facie pre¬ 
sumption may be rebutted; and if the drawer can shew 
actual prejudice, it takes it out of the case oiBickerdike 
v. Bollman. One* test is this; sujipose the drawer 
to pay the bill, has he any remedy over against a third 
person ? In the case of Bickerdike v. Bollman he had 
none; but here, if the defendant had paid the bill, he 
would clearly have had a remedy over against Lough and 
Co. because they impliedly undertook to indemnify him; 
and he would also, as it seems to me, have had a remedy 
over against the acceptor. The case of Wahxyn v. 
St. Qjidntin is very similar to the present, and I am not 
sure that it can be distinguished from it. That case, 
however, is inconsistent with the decision in Bream v. 
Me^ei/. {a) In that case all the parties to the bill pre- 

(■) 15 £aff, 216 . 
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Coir 

agdi^ 
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1 sio. vions to Wood were accommodation parties; yet there 
the defendant, who was one of them, was protected by 
want of notice, in consequence of such notice being held 
to be material to him with respect to his remedy over 
against JVood. That decides the present case. Besides, it 
may also be contfiidcd, that the drawer in this case might 
fairly expect that Lough and Co. had funds in the drawer'^ 
hands; and in that case, it would be very hard to hold 
that he might be called upon, without any previous 
notice, to pay the bill at any time within six years, and 
after all his transactions with Lough and Co. were at an 
end. On the other point, I am inclined to think that it is 
incumbent on the plaintifts to allege, in their declaration, 
the want of effects, in order to excuse notice. If notice be 
averr^ to have been given, it seems to me it ought tt> 
be proved; and the proof of circnmstances which excuse 
the giving of notice, tlocs not sccin to me to be ad idem 
with such an averment. Possibly, however, it might 
be considered thai such circumstances would be evidence 

of notice, inasmuch as they would be evidence that the 

■ 

party knew* the bill would be dishonoured. It is not 
necessary, however, to decide that question, as "I am 
clearly of o])inion tliat a notice in this case was re¬ 
quisite. 

Holkoyd J. I am of the same opinion. The uni¬ 
versal rule which prevailed until the decision of Bickei- 
dike V. BoUman was, that notice of dishonour must be 
given to the drawer w-ithin a reasonable time, in order 
that he might have recourse to such remedy, against 
any other person, as the law would give. In that ciisc, 
however, the necessity of giving such notice was dis¬ 
pensed with, upon the ground that there no possible 

detri- 
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detriment could arise to the drawer from want of notice^ 
which circumstance was adverted to by BuUer J. in 
his judgment. Tliat case has been also considered 
as proceeding on the ground of fraud, and it is put 
upon that ground by Lord Almney and by Heath and 
CAa/wZ>re Justices, m Clegg (a), which was sub¬ 

sequent to the decision of Walwj/n v. St. Quintin, If a 
party has no effects in the drawee’s hands, and has no 
reason to expect that the bill, when presented, will be 
paid, he is not to expect notice to be given. And, besides, 
his knowledge of the fact that the bill will be disho¬ 
noured, is evidence from whence a jury might presume 
that he had notice. And, therefore, either upon the 
ground of fraud or of knowledge, the case of Bicker- 
dike V. Bollman may be supported. But neither of those 
grounds apply here. For here the party who lias only 
lent his name as a surety is guilty of no fraud, and the 
want of notice may be of the greatest importance to 
him, by preventing him from having recourse to the 
persons in 1‘avour of^whom lie drew the bill. It seems 
to me, therefore, that in this case the general rule of 
law olight to prevail. As to the other point, I think 
that where a person draws on his owm account, and at 
the same time knows that the bill, when presented, will 
be dishonoured, the general allegation of notice, as in 
this declaration, w^ould be sufficient. It is not, however, 
necessary to decide that point in this case, inasmuch as 
it is quite clear that, upon the hrst point, our judgment 
must be for the defendant. 

Rule discharged, (h) 


(fl) 3 S. 4; p. *42. 

It; JB$*t i. WM absent from indiiposition 
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Short against M‘CARTiiif. 

June 5tlt. 


Declaration in 
assumpsit stated 
as a breach, that 
the defendant 
did not dili¬ 
gently and suf¬ 
ficiently make a 
search at the 
Bank of JEng- 
land to ascer¬ 
tain whether 
certain stock 
was standing in 
the name of 
certain persons, 
the defendant 
having been em¬ 
ployed as an 
attorney so to 
do : I’he omis¬ 
sion to searcli 
took place raora 
than six years 
before action 


^HE -Declaration stated, that before the making of 
the promise on the 1st Novemher, 1812, it had 
been represented to the plaintiff, that one Joseph Bcnny^ 
•worth did, by his will, bequeath unto John Watkins and 
Aaron Pettx’//, 700/. five per cent, bank annuities, stand¬ 
ing in his name, in tlie l)ooks of the Governor anti Com¬ 
pany of the Bank of England^ upon trust, to permit hi^ 
wife to receive the dividends during her life; and, after 
her decease, lt> transfer the same to siich j)ersons as one 
Jh&ry Skatm should direct. 'Fite declaration then slaletl, 
that Bennywoiih died without altering his will, and that 
Elizabeth Brnm/worfh was living, and entitled tf> tlie pro¬ 
duce of the bank annuities, during her life, and that 


brought, al¬ 
though it 
not diacovercd 
by the plaintitr 
till within tlic 
six years. 

Held, the 
statute of limit¬ 
ations having 
been pleaded, 
diat upon this 
form of declar¬ 
ation, die 
plaintiff wa.s 
not entitled to 
recover. 

On the dis¬ 
covery being 
made, the 
defendant said 
the neglect 
arose from die 
omission of his 
clerk, and that 
he was re- 


Mary Shaun had power to sell the same, subject only to 
the life intere>t of lienjojwor/h j and that it had 
been proposed, that Mary Shaun should, in consider¬ 
ation of 340/., to Ije paid to her hy the plaintiff, s^l and 
dispose of the said bank annuities, subject to the life 
estate; and thereupon, in consideration that the plain¬ 
tiff, at the request of the defendant, had retained and 
employed him, then being an attorney of this court, for 
reasonable fees and reward to him in that behalf, to as¬ 
certain whether the said sum of 700/. five per cent, bank 
annuities, was standing in the books of the Bank of 
England^ in the names of J. Watkins and A, Powell, or 
of any other person, for the benefit of Eihahetk Benny-' 


sponsible: 

Held, that upon this record, such an acknowledgment was not suSicient, 


worth. 
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nxiorth^ during her life, and for that of such person^ on 
her decease, as Mary Shaun should direct. The de« 
fendant undertook, and promised the plaintifii to per¬ 
form and fulfil his duty in the premises. Breach, that 
although it was the duty of the defendant diligently and 
sufficiently to search at the Bank of England, in order 
to ascertain whether such sum 700 ^. five per cent, bank 
annuities was standing in the names of J. WatJeins and 
A, Powell, or cither of them, at the Bank of England, 
he, defendant, did not diligently and suflicicntly search 
at the Bank for that purpose, but afterwards falsely re¬ 
presented and affirmed to the plaintiff, and caused 
the plaintiff to believe, that the sum of 700/. five per 
cent, bank annuities was standing m the names of the 

O 

said J. Wathim and A. Powell, for the benefit of Eliza-- 
heth Benm/ivorth, during her life, and for the benefit of 
such persons, on her decease, as Mary Shaun should 
direct; by reason whereof, defendants paid to Maty 
Shaun the said sum of as the consideration for 


1820 . 

SiroKT 

agmnat 

M‘CA&x«rr. 


the purchase of her interest in the said supposed sum 
of 700/. five per cent, bank annuities, whereas in tru% 
and in fact, the said sum of 700/., five per cent, bank 
annuities was not standing in the names of John Wat¬ 
kins and Aaron Powell, or in the name of either of them, 
or in the name of any person, for the benefit of Eliza¬ 
beth Bennyworth, during her life, and of such persons, 
on her decease, as Maty Shaun should appoint, so that 
the defendant lost his 340/., and was put to great 
charges and expenses. Plea, first, general issue. Se¬ 
condly, that th%cause of action did not accrue within 
six years. At the trial, before Abbott C. J., at the 
London sittings after last Hilary term, it appeared in 
evidence, that in Deoember, 1812, the plaintiff, having 
VoL. III. T t agreed 
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1820, 


Short 

against 

M^Cartuti 


agreed to give 340/. for the 700/. bank annuities, to 
Mrs. Shaurit for her interest in the stock, applied to the 
defendant, who was an attorney, for the purpose of 
having the bargain carried into effect. The instructions 
stated by the witnesses to have been given, were, that 
the defendant should see that every thing was right. 
The deeds were accordingly prepared and executed at 
the time, and the money was tlien paid by the plain¬ 
tiff. It subsequently turned out, that no enquiries 
had been made at the Bank of England^ and that there 
was no such stock standing in the trustees’ names, to 
which Mrs. Shaun w'as entitled. Tliis discovery was 
made in August, 1S18, and the delendant, on being then 
applied to, said that it was owing to an omission of his 
clerk, and tliat he was responsible. The jury found a 
verdict for the plaintiff. Scarlett, in last Easter term, 
having obtained a rule nisi for setting aside this verdict, 
and for entering a nonsuit, 

Tindal now showed cause, ami contended, first, that 
the cause of action did not accrue, till the j)eriod of the 
discovery of the defendant’s negligence by the ]>laintiir, 
which was admitted to have been niacle in August, ISIS. 
If this be not so, it will only recpiirc a certain degrc'c of 
caution to prevent the <liscovery of the negligence for 
the period of six years, and then the party will be wholly 
without a remedy. In Tirrev. Ilolfjccfi («), it is laid dowji, 
that in cases of fraud, the statute of limitations oidy 
runs from the time when the fraud is discovered. That 
principle ought t# govern the j)rescnt case. In Batllcy 
V. Faulkner {h) the breach was known to the plaintiff more 
than six years bclbre the commencement of the suit, 

(n) JJwi- QS'i* (b) 4nlCf 28S. 

wKicIi 
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which a£S)rds a distinction from the present case. But 
at all events, the subsequent promise takes this case out 
of the statute. The maxim of the law is quilibet renun- 
ciare pc^est juri pro se introducto; and here the defend¬ 
ant has waived his right of insisting on the defence 
given by the statute. Dicksofi v. Thomson (a) shews the 
difference between an acknowledgment and a promise. 
This is the case of a promise, and that distinguishes it 
from B(^dell v. Drummond, {h) 

Scarlett and ChitUf^ contra. The reason why the sub¬ 
sequent promise takes the case out of the statute is, that 
the previous debt forms a good consideration for it, and 
so enables the party to declare upon that subsequent 
promise. But liere the party has not declared upon the 
subsequent, but on the original promise, which was a 
very difl'erent one. The evidence, therefore, if the 
subsequent promise be relied on, does not support the 
declaration. lioi/dcU v. Drummond is a distinct autho¬ 
rity to shew, that an acknowledgment like the present is 
not sulHcient. Hero there is no fraud on the part of the 
defendant, but only negligence, and the d<jctrine to be 
found in Bnr v, HoU>vch does not apply: and the de¬ 
cision of the Court there is })recisely in point for the de¬ 
fendant. The circumstance of knowledge can make no 
dilference. In ejectment, a party is barred after an 
omission to sue for twenty years. But in most casai, 
that omission arises from his ignorance of the validity of 
his claim. The statute which makes some exceptions, does 
not mcntitui want of knowledge as one?* and the Court, 
tliereforc, will not introduce it now for the first time. 

(<j) ‘2 Shower, I5?6’. (^) '2\Giintpbt 162. 
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against 
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Abbott C. J. This is an application to enter a non¬ 
suit ; and, upon full consideration I am of opinion that 
a nonsuit ought to be entered. If the plaintiff can, con¬ 
sistently with the rules of' law rely upon the subsequent 
promise, he may do so, upon a new declaration specially 
framed for that purpose. But I am of opinion, that he 
cannot do so upon a declaration in this form. If his w'ant 
of knowledge of the actual injury sustained, till within 
the period of six years anterior to the commencement of 
this action, be sufficient, it will be competent for him to 
avail himself of that hereafter. Upon the present de¬ 
claration, 1 cannot say that the cause of action tliere 
stated arose within six years before the commencement 
of the present action; for the cause of action there 
stated, is the omission of the defendant to make due in¬ 
quiries at the Bank. Leaving it, therefore, open to the 
plaintiff to avail himself of these points, in case he 
shall be advised to bring a fresh action, I am of opi¬ 
nion, that, ill the present case, a nonsuit must be en¬ 
tered. 


Bayley J* Uj)on these pleadings I am of opinion, 
that the plaintiff is not entitled to recover. This de¬ 
claration states, that the defendant was retained to as¬ 
certain whether a sum of money V as standhii; in the 
books of the Bank of Englaudi in the names of certain 
persons, and that he neglected diligently and sufficiently 
to search in the books of the Bank of England for that 
purpose, by reason of which the plaintiff’ sustained the 
loss in question. Now all these facts existed above six 
years before the action was commenced. The defend¬ 
ant's promise, his negligence, the payment of the money 
by the phtintiff, in short, the whole cause of action 

existed 
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existed above six years ago. Mr. TindaVs, argument is 
this, that as the plaintiff did not know the injury he 
had sustained, till within the six years, the cause of 
action had not accrued; but I think the cause of action 
accrued from the time the breach took place. If the 
want of knowledge could take the case out of the 
statute of limitations, it would be 'competent to the 
plaintiff to state this in his replication; and the same 
observation applies to the subsequent promise. The 
common cases of acknowledgment are entirely different. 
There the acknowledgment raises, by implication, the 
same promise as that stated in the declaration. But 
the declaration must be so framed as to agree wdth the 
acknow’ledgment, and, therefore, in an action by an ex¬ 
ecutor, upon promises to the testator, in his life-time, 
it is not sufficient, in answer to a plea of the statute 
of limitations, to give in evidence an acknowledgment 
to the executor within six years. In this case, there is 
no promise stated in the declaration, to which this ac¬ 
knowledgment can apply. Upon these pleadings, there¬ 
fore, 1 am of opinion, that a nonsuit must be entered. 

« 

Holroyd J. The issue upon the record is, whether 
the cause of action stated in the declaration, accrued 
within six years: and, as I am of opinion, that the 
cause of action accrued from the time of the breach 
of duty by the defendant, and not from the time of 
its discovery by the plaintiff, it follows that a non¬ 
suit must be entered. In the case gf a subsequent 
promise, in order to take a debt out of the statute of 
limitations, the subsequent promise must agree with the 
original promise stated in the declaration; and, there¬ 
fore, it has been frequently held, that a subsequent 

T t 3 acknow- 
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1820 * aeknowledgment to an executor, will not support a de> 
claration, framed on promises to the testator, because 
^agamj* the question upon the record is, whether the promise 
was made to the testator within six years. The question 
upon this record is, whether the neglect of the defend¬ 
ant took place within six years. The plea of the 
defendant has been proved, and the subsequent acknow¬ 
ledgment, although it may, perhaps, give a new right of 
action upon a declaration specially framed for that pur- 
pose, does not establish the issue upon this record, and 
does not entitle the plaintiff to recover. This rule for 
entering a nonsuit must be absolute. (^/) 

Rule absolute. 

(a) Best J. was absent from indisposition. 


Doe, Demise of Le Chevalier, against Huth- 
WAITE and Anotlier. 

Devise to//J?. Xj^JECTMENT, on the doniisc of aS'. F. Le Chevalier, 

for life, witl) re- S d 

inainder to the and Kelurah Martf, hi.s wife. Plea, not guihy. 

fn^teU^malefand The cause was tried before IMnnjd J. at the Soitingham 

in default of 

issue to hi.s second son in tail male, and in default of his issue to ifie third, fourth, fifth, and 
sixth sons, in tail male, severally and succe'.sively, in remainder, one after another, in order and 
course as they respectively should be in seniority of age and priority of birth ; the several 
and respective heirs male of all and eserj son, every elder of such sons and his heirs ntale 
being preferrerl to and to take before the younger ; and in default of such issue, thttv to the 
first, second, third, fourth and all, &c. the daughters of C. />. and tlieir issue, severally, suc¬ 
cessively, and in remaiifder, &c. as in the limitation to the sons, the elder being always pre¬ 
ferred to and to Uke before the younger; and in default of any siich issue, then to U. II., 
the eldest son of T. H., of N^‘iUins,k(ifH, for life, with limitation to his first mid other sons 
and daughters similar to those to the ciuldrrn of C.J>-; and in default of such issue, to 
S-H., second son of T. H., of NuUinnham, for life, with precisely the same limitations to 
his first and otlicr sons and daughters as in the preceding; and in default of such issue, to 
J. II., the third son of T.H., of Nottingham, for life; with remainder to his children, 
as in the preceding limitations. S. II. was in fact the ilard and J. II. tiie second son of 
T. H. of Nottingham ; Held, that evidence of the state of the testator’s family, and other 
circumstances, was admissihlc to shew whether he hud misUiken tlig, name of Uie devisee or 
.not; and, upon such evidence being given, that it became a question of fact for tiu* jury, 
whether the luistake ww in the n«m^ or in the description. 

Spring 
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Spring assizcs} lSl7j when a verdict was found for th4f 1820. 
plaintiffs, subject to the opinion of the Court of Com- do* 
mon Pleas on a special case, with liberty to either party a^atnst 

, ^ „ HVTHWAltB. 

to turn the same into a special verdict. 1 he Court of 
Common Pleas gave judgment for the defendants. The 
case was then turned into a special verdict, and removed 
into this court by writ of error. The s})ecial verdict 
stated the following facts : George JJomton was seised 
of the tenements in question in fee, and on the 17th 
Mai/, 1781, by his last w'ill in writing, duly executed 
and attested for the passing of real estates, after be* 

({uciithing several legacies, and, amongst others, the sum 
of 1000/. to all and every the children of John lluth* 
v^aite, of the town of Noltin^ham, mercer, to be equally 
divided amongst them, devised, subject to certain an¬ 
nuities mentioned in the will, all his real estates what¬ 
soever, including the premises for which the action was 
brought, to certain trustees therein named, upon the 
fallowing trusts; to the use of S/arkic Donston, son of 
llenrij Donston, for lil’e, with remainder to the first son 
of Starkie Donston, in tail male, and in defiuilt of such 
issde, to the second son oi Starkie Donston, in tail male; 
and in default of such issue, to the third, fourth, fifth, 
sixth, and all and every other son and sons of Starkie 
Donston, severally and successively in remainder, one 
after another, in order and course as they respec¬ 
tively should be in seniority of age and priority of 
birth, the several and respective heirs male of all and 
every such son and sons, every elder of such sons, and 
his heirs male being always preferred, and to take be¬ 
fore the younger; and in default of such issue, there 
were similar limitations to the first, second, third, fourth, 
and all other daughters of t _ said Starkie Donsiotij and 

T 1 4' their 
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1820. their issue severally, successively,* and remainder, one 

' after another, in order and course as they should 

Do* *' 

apma respectively be in seniority of age and priority of birth; 

Hvxkwjuix. 

and among the several heirs, every elder of such daugh> 
ters being always preferred, and to take before the 
younger; and in default of such issue, to George Htdh- 
•mitef the eldest sop of John Hiithxmitey of Nottingham, 
mercer, for life, remainder to the first son of George 
Huth'waite in tail male; and in default of such issue, to 
the second son of George Huthwaite in tail male, re¬ 
mainder to the third, fourth, fifth, sixth, and all and 
every other son and sons of George HjiiJmaite severally 
and successively in remainder, one after another in 
order and course as fhey should respectively be in 
seniority of age and priority of birth, and the several 
and respective heirs male of such son and sons, every 
elder of such sons, and the heirs male of his body, 
being always preferred, and to take before the younger 
of them, and the heirs male of his'body: then there 
were the same limitations to the first, second, and other 
daughters of George Hullvjoailc as to those of Starkie 
Domton ; and then, in default of such issue, to Stokc~ 
ham HidJmaite, second son of John Htdh’waite, for life, 
with remainder to his first and other sons and daugh¬ 
ters, in the same terms as in the preceding limitations; 
and in default of his issue, to John Huthvoaite, the third 
son of the ahme-mcniioned John HittJmaite, for life, 

I'erred to au» ^ _ i . 

the eldest sun with remainder to his first and other sons and daughters 

5"//.,^wond7on of T”ict settlement as in the preceding limitations; and 

i?., of ^uch issue, to Cornelius Huthvoaite, the 

the said John HMte, for life, 

circumstonces, was admisbihic to si.ew whcu t jjin strict Settlement; and 

not; and, upon such evidence being gimi, tnfi. > 

whetijer the roisUike was in tlia nam^: or in the dciscr^ ^^'^alzel for life, with re¬ 
mainder 
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mainder to his children in strict settlement (a); and in 1820. 
default of his issue, to George Nevih with remainder to 

Do* 

againtt 

Hothwaitz. 
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his children, also in strict settlement; and in default of 
his issue, to Christopher Nevil, with remainder to his 
children in strict settlement; and in default of his issue, 
to Ed'taard Neinl for life, with remainder to his children 
in strict settlement; and in default of his issue, to the 
testator’s right heirs for ever. At the tlate of the will 
Starkie Donston was the nearest relation to the testator 
on the side of his father, and the sons of John Huth- 
*a)aite, of the town of Nottingham, mercer, were his next 
nearest relations. The testator died in 1784, seised of 
the premises in question, without revoking his will. 
Starkie Donston died without issue in the lifetime of the 
testator. Upon the death of the testator George Hnth- 
waite, the eldest son of John Huth~iXaitc, of Nottingham, 
entered upon the premises under the will, and died 
without issue of his body in March, 1817. John Hath- 
•waite was the second son of John Ilnt/nvaitr, ol‘ AV- 
tingham, and he died in March, 1788, leaving issue 
Kelurah Mary, the wife of S. H. Dc Chevalier, and Stokr- 
ham Mvllmaite was the third son of John Hutlvecaitc, of 
Nottingham, and he died, leaving issue Stokcham Hath- 
"imite, one of llie defendants, his eldest son. Mary Le Che- 
valid' was the heir at law of George Donston the testator. 
It then stated the demise by the lessor of the plaintifti 
and an ouster by the defendant. 


Shadwell, for the Ic^ssor of the plaintilh Under this 
devise John Hutfivcuite, the second son, takes the estate 
before Stokeham IJullmaitc. The devise is to Stokcham 
Huthvoaite by name, but by description to John Huth- 
•waite, who is the second son. The name and the de¬ 
scription are wholly inconsistent with each other; and 
the question is, what the intention of the testator was. 

That 
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That intention is to be collected from the whole of the 
will, and it is evident that in the disposition of his pro¬ 
perty he Iiad regard to priority of right as founded on 
priority of birth; his intent was that his estate should 
go in the same order as it would have gone if he had 
died intestate. Six different devisees are designated by 
name in the will; to each of these he gives an estate for 
life, with renuiinders in strict settlement, their children 
in every case being preferred according to priority of 
birth. To adopt the construction contended for on the 
other side would bo inconaistent with every other re¬ 
striction and regulation contained in the will, and con¬ 
trary, therefore, to the general intention of the testator. 
It will be contended in this case, that the name must 
prevail over the description; but the application of 
names, and the situation in which the parties stand, are 
circumstances only by which it is to be collected who 
was the individual intended to take under the will. The 
name, indeetl, is one material circumstance; but there 
may be others in the disposition of the property, which 
are sufficiently strong to shew that there is a mistake 
in the name, and that the intention was that another 
person should take. From the whole of this will it is 
evident, that the intention of the testator was, that in 
every case the second son should take before the third. 
There is a mistake either in the name or in the descrip¬ 
tion, It is impossible that the testator should have been 
mistaken with respect to the order of succession, and 
he may have been mistaken with respect to the names 
of the parties. Putting it, therefore, on the ground 
of probability, the safer course would be that the de¬ 
visee should take according to the order of succession. 
There are many cases to be found in the books, both 

with 
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with respect to deeds and wills, where the names of 
the grantees or devisees have been mistaken, and the 
Courts have collected the intention from the whole of 
the instrument, and corrected the mistake. In Co. 
Liu. 3. a. it is said, “ A wife is a good name of pur¬ 
chase without a Christian name, and so it is if a Chris¬ 
tian name be added and mistaken, as Lm for F.meJyn, 
&c., for utile per inutile non vitiatur.” Here the party 
is sufficiently describetl as a second son, and the name 
may be rejected as useless. In the same passage Lord 
Coke says, “ If lands be given to Fobert Earl of Pem- 
hroke^ where his name is Henry; to George Bishop of 
Norxoick, where his name is John; and so of an abbot; 
for in these and the like cases there can be but one of that 
dignity or name ; and, therefore, such a grant is good, al¬ 
beit the name of baptism be mistaken.” In 3 Leon. p. 1 8 . 
case 44. there is this case, “ Lands were given to the 
mayor, chamberlain of the hospital of Samt Barlholo^ 
mew, London, whereas they were incorporated by another 
name; yet the devise is good by West on and Dyer, which 
Manwood also granted, because it shall be taken according 
to the intent of the devisor; and it was said by JVeston, 
“ If lands be devised to A., eldest son of B., although that 
his name be JV., yet the devise to him is good, because 
there is sufficient certainty.” In Pitcairnc wBrase {a), the 
devise was to William Pitcairne, the eldest son of Charles 
Pitcairne, of Tnaickenham the name of the eldest son 
was Andrew, and this was held to be a good devise to 
him, so that the description was preferred to the name; 
and it is there said, “ that the rule is the same in the 
civil law; as, for instance, where the testator devised 


(«) Finch's Reports, 405. 


lands 
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lands or tenements by a wrong name, if this mistake ap¬ 
pears otherwise by circumstance, so that the will of the 
testator may be sufficiently known, the legacy shall have 
its effect, though the true name is mistaken. Dorn* 1., 
vol. 54.’* In 'rhomas v. Thomas (a) the devise was to 
my grand-daughter, Mary Thomas, of Llechlloyd, in 
Merthyr parish; and at the time of the testator’s death, 
he had a grand daughter of the name of Elinor Evans, 
who lived at Elechlloyd, in Merthyr parish, and a great 
grand daughter, Mary Thomas, who lived elsewhere, 
some miles from Mey'thyr parish; the devise was held 
void for uncertainty. In that case, although the devisee 
was designated by name; yet, inasmuch as the descrip¬ 
tion was inconsistent with the name, it was held to make 
the devise void. The name, therefore, is rejected, when 
the Court cleai'ly sec, from other circumstan^s, what 
the intention of the testator was. In Smith v. Coney {b), 
the will gave a legacy to the Reverend Charles Smith, of 
Staplcford J'a’wney, in the county of Essejc; there was a 
person of the name of llichard Smith, answering the de¬ 
scription in the will, and there was an officer in the 
army of the name of Charles Smith, known to the testa¬ 
trix. It was held, however, that tlie Reverend llichard 
Smith was entitled to the legacy. The description was 
there preferred to the name. These cases shew, that the 
name is only one circumstance by which a party may be 
designated; and if it appear, from other circumstances, 
that another person was intended, the Court will con¬ 
strue the will according to the general intention of the 
testator. Here, it does sufficiently appear, from the 
whole of the will taken together, that the testator in- 

(a) 6 T,R, 671, (*) 6 Ves.jun, 42, 
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tended that John Huthwaite should take the estate before 
the third son. If, however, the devise is void for un¬ 
certainty, the lessor of the plaintiil' is entitled to recover 
as heir at law. 

Henman^ contra. John Huthwaite cannot take under 
a devise to Stokeham Huthwaite, although the latter be 
improperly described as the second son. The maxim of 
law applies in this case (a), “ veritas nominis toilet 

errorem demonstrationis,” for the devisee is here rightly 
designated, both by his Christian and surname. If there 
had been no devise subsequent to that to Stokeham Hu- 
thwaitc, the case would not have admitted of argument. 
The argument on the other side, assumes that the tes¬ 
tator could have no reason for preierring the third to 
the secoild son, but nothing appears to shew, that the 
third son may not have been the object of selection 
from motives of personal aflection; and the mistake 
may, therefore, as well be in the description as in the 
name. In Hycr, 119 pi. 7.j it is said, if an obligation 
made to J. S., son and heir of G. -S'., when, in truth, he 
is a bastard, or as the book 9 4. 29 b. is, a 

woman was bound by the name of Alice S., wife of J.S., 
and in truth she was a widow ; or contra, if she be 
called widow while she is a feme covert, these w'ords are 
only nugatory. In Ijord l-lvers v. SlricJclaiid {/>), a convey¬ 
ance was made to Itodolpk Kvers, Knight, Lord JSvers f 
at that time he was not a knight, or known as such; it 
was held, however, that he might take under the deed, 
and it is there said, that the addition of knight, though 
false, should not take away the description of the true 

(a) £orrf Hacon's Maxima. (6) JButal, il. 


person 
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person to whom tlie conveyance was made, but that be 
ought to have the same, being sufficiently expressed by 
the name of Lord Evers. These are cases, therefore, 
where the name has prevailed over the description. The 
devise, in this case, is to Stokeham Hutkwaite by name; 
there was a person of sucli a name, and only one; the 
devise, therefore, cannot apply to any other person who 
is not of that name. The cases cited on the other side 
do not apply for in all of them it was perfectly clear, 
from other circumstances, that the testator had mistaken 
the name. In this case that is by no means clear. In 
Thomas v. Thomas, the devise was to the testator’s grand¬ 
daughter, Marij Thomas, living in Merthyr parish; Mary 
Thomas did not live in Merthyr parish, and was only his 
great grand-daughter, and there was a grand-daughter, 
who actually did live in that parish. In that case, there¬ 
fore, the Court held the devise void for uncertainty. In 
this case it is contended, that the mistake in the name 
shall be a ground for setting aside Stokeham H. alto¬ 
gether, and introducing John II. In Pitcairne v. Erase 
it docs not ajipear that there was any person of the 
name of Charlts Pitcairne, the son of mUiam Pitcairne. 
The same observation aj)j)lie.s to the case in Leonard ; 
there was no other corporation that answered the de¬ 
scription mentioned in the will. Secondly, if this de¬ 
vise be void for uncertaintv, the lessor will not be en- 
titled to the proj^erty as heir at law, but Cornelius, the 
youngest son, will take. 

Shadtcell, in reply. The cases cited on the other 
side, are distinguishable from this, on the ground that 
here there is another person who answers the description 
of second son, which in the will, is applied to Stokeham 

Hufh'waitQ 
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1820, Htdhxmite, In those cases, there was no other person 
^ ~ answering the description. There was but one Lord 
agaitut Everst and it does not appear, from the cases put in 

H Jk2T£ ■ 

E^ert tliat there was any person answering the de¬ 
scription of son and heir of J. S., or the wife of J. S. 
Here there is a person who corresponds completely with 
the description, and that description ought to be pre¬ 
ferred to the name, because effect will thereby be given 
to the general intention of the testator. The same ob¬ 
servation applies to the maxim veritas nominis toilet 
errorem demonstrationis, it assumes that there is an 
error in the description; here, on the contrary, the 
error is not in the description, but in the name. 

Cur. adv. vuli. 

In the course of Michaelmas term, the Lord Chief 
Justice stated, that the Court had considered the case; 
and were of opinion, that evidence of the state of the 
testator’s family, and other circumstances, was admis¬ 
sible, and that upon such evidence being given, the jury 
might find whether he had made a mistake in the name 
of the devisee or not. If no such evidence were given at 
the trial, it would then be a mere question of law as to 
the intention of the testator, to be collected only from the 
will itself; upon wliich the Judge must direct the jury, 
and it would be open to either party to tender a bill of 
exceptions. The Court, therefore, thought that there 
should be a venire de novo. 


Venire de novo awarded. 
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Yates and Others against Bell and Others. 

^^SSUMPSIT for money lent and advanced, &c. 

Plea, general issue. At the trial at the London 
sittings, after last Easter term, before Abbott C. J., the 
following appeared to be the facts of the case. The 
plaintiffs were the holders of a bill of exchange, for 
1AM. 6s. tid.j drawn by themselves upon, and accepted 
by John Ingram, and payable at the house of the de¬ 
fendants. The bill became due 7th, 1819, and 
was, on that tlay, duly presented for payment, and dis¬ 
honoured. On the 8th Juhj, the defendants received 
a letter from JuL\ram, inclosing a bill for 800/., which 
was as follows. ‘‘ Gentlemen, &c., inclosed, you have 
a bill for 800/. to pay my acceptance, due the 7th, for 
750/., as also mine, for 37/. IS.v. 6d,, due 8th; if you 
draw’ on me at 45 and 60 days, for 200/. each; 
they shall meet due honor.” On the 9th, the bill for 
800/. having been on that day returned accepted, the 
defendants wrote to Ingram as Ibllow's; “ On the 7th 
instant, an acceptance of yours, for about 743/. was 
presented to us for payment; being without provision 
from you, we refused honor to it. We have now to 
advise receipt of yours of the 3d, remitting a bill of 
800/. on Puget and Co., which has met honour, and, at 
maturity, shall be placed to your credit. We shall 
make up your account, and draw on you as you desire, 
for the balance.” The defendants afterwards paid the 
bill of 37/. 18.S'. 6d., mentioned in /«gmw/’s letter, but 
refused to pay that of the plaintifli although it was again 
presented for payment, on the 8th Sejifembn-, 1819, 
VoL. III. U U after 


^3 

1820. 


Tuesday, 
June 6&. 


Where a bill of 
exchange, pay-' 
able at the house 
of ui. had been 
there presented 
for payment and 
dishonoured, 
and the acceptor 
afterwards re¬ 
mitted to a 
sum of money 
for the purpose 
of enabling him 
♦o pay the dis-^ 
honoured bill, 
and also another 
of less value, 
and Ji. in 
answer stated 
the fact of the 
bill having been 
dishonoured, 
but added, that 
the money re¬ 
ceived should be 
carried to Uic 
acceptor’s ac¬ 
count, and did 
afterwards pay 
the smaller bill; 
Held, that the 
holder of the 
original bill 
could not main- 
.taiii an action 
against J. there 
being no privity 
between them. 
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after the bill for 800/. had been duly paid. During all 
these transactions, Ingram was indebted to the tlefend- 
ants, on the balance of the account in a sum exceeding 
800/. Under these circumstances, Abbott C. J. was 
of opinion, at the trial, that the plaintiffs had no right ot 
action against the defendants, and directed a nonsuit, 
with liberty to the plaintiff to move to enter a verdict. 
And now. 


Marryat moved to set the nonsuit aside, and to enter 
a verdict for the plaintiff. The question is, whether this 
remittance created a trust in the defendants, for the 
plaintiffs, who were the holders of the bill, the remit¬ 
tance having been made for the express purpose of 
meeting it. The letter of the defendants, dated 0th 
jr«/y, does not amount to a repudiation of the trust; 
and even if it does, they had no right to repudiate the 
trust, and to retain the bill. If goods be sent to A. for 
the use of 25., no property vests in A.y but B. must 
bring the action for them. Brans v. Marldt. {a) Sar¬ 
gent V. Morris, {b) Besides, here the defendants have 
assented to the trust, by paying one of the bills, viz. that 
for 37/. 185. Gd. The case of Dc Btrnalcs v. Fuller (c) 
is in point, and Williams v. Bvnctl [d) is distinguish¬ 
able, because there was, in that case, no renewed appli¬ 
cation for payment, after the money had been received, 
as is the case here. 


Abbott C. J. This case cannot, in principle, be dis¬ 
tinguished from Williams v. Everrity and that case was 


pro^ 


(a) 1 Lord Raym, 211. 
(c) 14 Eastf 590. in note. 


(5) Anh', 1277. 

{d) 14 Edit, 58y. 
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properly decided. In De Bernales v, Fuller^ the defend¬ 
ant was agent of Tic Bernales when he received the 
money, and never would have received it but for that 
character, and after that, he could not repudiate that 
agency. That is the distinction between the two cases. 
Where a party, to whom a bill is remitted, repudiates 
the trust with which the bill is clothed, that may give to 
the person remitting the bill a right to bring trover for 
it; but it does not give any right of action to the person 
to whose account the bill is directed to be applied, and 
unless some agreement had taken place respecting the 
bill between the defendants and the plaintiffs, the former 
could only be considered as holding the bill for the use 
of Ingram. It was so laid down by Lord EUenborougli 
ill Williams v. Everett, (a) The nonsuit, therefore, was 
right. 

Rule refused. 
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(a) 14 Hast, 597. 


Andrews, Clerk, against Dixon, Esq., Sheriff Tuesdayt 

June etli, 

of Worcestershire. 


^ E HITS moved for anew trial in this case, which was tVTiere a sheriff, 

tried at the Guildhall sittings after last Easter term, that therrls*^^** 

before Abbott C. J. The action was brought by the [^"dlorl.prc^^ 

plaintiff, who was the lantllord of certain premises, tenant’s 

against the sheridj for taking and selling the goods of virtue of a 
® . . O writ of fi. fa. 

the tenant under a writ of lieri facias, without retaining without retaia- 

^ ° ing a year’s 

a year’s rent, pursuant to the statute 8e. 14. It rent, he will be 

liable for it, 

although no specific notice has been given to him by the landlord, 


U ll 2 


appeared 
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1820m appeared that the goods had been removed and sold 
‘ under the execution between the 5 th and 10th Januanu 

Andrews 

^inst and that no notice was given till the 17th Jamimy, on 
the part of the landlord, of any rent being in arrear. 
But it appeared in evidence that the sale had been con¬ 
ducted with great secrecy and dispatch j and the leanied 
Judge left it to the jury to say whether the sheriff* knew 
of the tact that rent was in arrear, although no notice of 
it had been given to him before the sale. The jury found 
a verdict for the plaintiff'; and the question was, whe¬ 
ther the notice, after the sale, given to the trherifl' was 
sufficient. Me cited Arnilf v. Garrett^ ante, 440., wliere 
the notice was given before the sale. Here it was not 
given till after that period. 

PtT Curiam. No specific notice is required by the 
statute. If, indeed, a sheriff* has no reason to suppose 
any rent to be due, he will be protected in case he pays 
over the money to the execution creditor. Here, how¬ 
ever, the extraordinary haste and secrecy of tlie sale 
shew' that he did know of and expected a claim from 
the landlord. If after that he chooses to proceed, he 
is liable. The notice to the slieriff is only for the })nr- 
pose of establishing beyond doubt his knowledge of the 
landlord’s claim. If that knowledge can by any other 
means be brouglit home to him at any time before he 
has parted with the money, he will be liable. 

Rule refused. 
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Watson against Atkins. 


Tuesday, 
June 6th. 


COVENANT. The question depended on the terms Where a party 

oi a lease from the defendant to Samuel Burrows, teendis of cer- 

which had been assigned by Burrows to the plaintiff. The Se^whoieTf * 

lease was dated October 2%d, 1801, and was, for a period werc*ratedat 

of twenty-three years, at a certain reserved rent. The 

premises demised formed part of larger premises, belong- cove- 

‘ I o r » r) nantedtopay 

ing to the defendant, and occupied by him, being about all taxes then 
' ^ chargeable on 

seven-sixteenths of the whole; and, at the time of the lease, the premises, or 

t , , any part there- 

the whole premises stood rated to the difterent taxes, of, or on the 

_ vcflirlv rfint 

&r. at the value of .S5/. per annum. The covenants hereby re- 

werc as follows: “ The said Samuel Atkins to bear and .le^c^cove^ 

pay, during the continuance of the term hereby granted, 

all such taxes, charges, rates, assessments, duties, and which should 
’ " ’ ’ ’ ’ thereafter be 

impositions whatsoever, whether parliamciitarv, custom- charged upon 

the premises, 

ary, or jiarochial, which are now pavable or chargeable or any part 
... . , “ . 1 . -j tl'ercof : Held, 

on the said premises, or any part tlicrcot, or on the said by Baylcy and 

yearly rent hereby reserved ; and the said Samuel Bur- i^tontiente’ 

rows to bear, pay, satisfy, and di.schargo all fresh taxes, ^tt’the^true 

rliarires. rates, assessmejits, fines, duties, and impositions, of 

whether parliamentary, customary, parochial, or other- 

lessor should 

wise howsoever, which shall or may at any time or times pay such taxes 

as were charge- 

hereafter be taxed, rated, charged, or imposed upon the able on tlic pre- 

. - . , , , , mises at »he 

said premises hereby granted, or upon any part or parcel time of making 

thereof.” In the year 1801, Burrows improved the Ildering thTm' 

premises demised to him, and in 1813, assigned over his valu^e^f*scve^ 

interest in them to the plaintiff. The plaintiff now sixteenths of 

Rllu vllftb 

the lessee 

should pay all fresh taxes, and all such additions to the taxes formerly cliargeable, as were 
occasioned by the improved value of the premises. 


Uu 3 


claimed 
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claimed the repayment of certain rates, taxes, and other 
charges, amounting to the sum of 46/., and upwards, 
under the covenants above mentioned. At the trial, at 
the sittings in Hilary term last, before Abbott C. J.,, it 
appeared, that the part of the premises now occupied by 
the defendant, were now rated at the value of 35/. per 
annum alone, and that the plaintiff’s and defendant’s 
premises had been separately assessed at the time when 
the taxes, &c. for the recovery of which the action was 
brought, were paid by the plaintiff'. The learned Judge 
being of opinion, that the covenant, by the lessor only, 
made him liable so long as the premises should continue 
jointly assessed, directed a non^t giving to the plaintiff 
liberty to move to enter a verdict for such sum, if any, 
as the Court should be of opinion he was entitled to 
recover. Laxvcs having, in last Hilary term, obtained a 
rule nisi to this effect, 


Marryat and Tindal shewed cause. The question in 
iJiis case is, whether the taxes imposed on the defend¬ 
ant’s premises, are fresh taxes or not. It is contended, 
on the other side, that they are not, because they are 
only increased taxes, but still cyusdem generis with 
those payable at the time when the lease w'as granted. 
That would be, however, absurd, for it would lead to 
this consequence; that if the tenant so far improved 
the premises, as to make the taxes equal, or exceed 
the rent, he might not only not pay rent, but actually 
receive it from the landlord. This case must, at all 
events, be governed by the principle laid down in 
Graham v. Wade, (a) Besides, here the premises have 


(n) 16 East, 20, 


been 
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been separately assessed, and it may well be contended, 
that the true construction of this covenant is, that the 
lessor should remain liable only so long as the assess¬ 
ment continued to be jointly made. For the moment a 
separate assessment wa^ made, that would be a fresh tax 
on the premises. 


1890. 

Watson 

against 

AtKOStS. 


Lauoes, contra. In Graham v. Wade, there was a par¬ 
ticular covenant, specifically providing for the case of 
improvements. But where, as liere, there is none, the 
covenant will apply to the pa 3 anent of all increased 
taxes, up to the amount of the rent reserved. If, how¬ 
ever, that should not be so, still the plaintiff is entitled 
to the repayment of those taxes which are payable, on 
the proportionate value wKjeh his premises bore to the 
whole at the time of the lease, when the whole was of 
the annual value of 35/. This will entitle him to the 
repayment of the taxes chargeable on a rental of seven- 
sixteenths of 35/., and this will not bo liable to the in¬ 
convenience suggested in argument by the other side. 
And the separate assessments can make no difierence. 
For it is not in the power of the plaintiff to procure a 
joint assessment to be made, it being the duty of the 
parish officers to rate each occupier separately. 

Abbott C. J. I retain the opinion which I enter¬ 
tained at the trial, as to the construction of these cove¬ 
nants. The language of them is very obscure, and it 
seems not improbable that they are taken from a prece- 
ilent not properly applicable to the present case. What¬ 
ever the Court may think as to this bargain being 
improvident or otherwise, ought to have no influence on 
their decision, which must be founded upon the meaning 

U u 4 of 
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of the words used by the parties. The circumstances 
are these: Atkins being in the occupation of premises, 
for the whole of which he was rated, demised part of 
them by a separate lease to Burrcms. The consequence 
was, that as soon as possession was taken by him under 
the lease, it would be the duty of the parish officers to 
rate each party in respect of his separate occupation. 
Under these circumstances, the lessor covenants to pay, 
during the continuance of the term, all such taxes, rates, 
assessments, duties, and impositions, whatsoever, which 
were then payable on the said premises, or any part 
thereof, or on the rent thereby reserved; and that is 
followed by a covenant on the part of the lessee to pay 
all fresh taxes, &c. which might at aii}’^ time hereafter be 
charged upon the premises. "Now, in order to construe 
these two covenants, it becomes necessary to ascertain 
the meaning ol’ the words “ fresh taxesand un¬ 
doubtedly, if a new house were erected, which would 
introduce a house and window-tax, they would lx* fresh 
taxes. But the question is, whether these words apply 
to an increase of the highway and parochial rates during 
the term. I think they do; lor, in my opinion, the 
parties meant to say this, “ what the consequence of this 
division may be we cannot say ; but we stipulate, so long 
as the premises shall continue to be charged in one 
assessment, the landlord shall pay the whole; but if 
there be a fresh assessment in respect of the new occu¬ 
pation, the tenant shall be liable to that assessment.” It 
is to be observed, that the word used here is “ fresh,” 
not “ additional.” I think, therefore, that the tenant 
is not eiitilled in the present case to any apportionment; 
but that, from the moment a fresh assessment was made 
upon him, he became liable to the whole of that assess¬ 
ment. 
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ment. Suppose, upon the subdivision of the property, 
the aggregate value had been increased; in that case, 
undoubtedly, if a separate assessment had been made, 
the landlord would be the gainer. But, on the con¬ 
trary, if the aggregate value had been increased, and 
the assessment had remained joint, he would have been 
u loser. I think, therefore, that the only risk contem¬ 
plated by the parties was whether there would be a 
joint assessment or not. Under the circumstances of 
this case, I think that the payments made by the tenant 
came within the words “ fresh taxes,” and that he has 
no right to call upon the landlord to bear any part of 
them. The nonsuit was therefore right. 

Bayley J. I agree that whatever might have been 
the intention of the parties, they could hardly have ex¬ 
pressed it in more obscure language. But the fair result 
seems to be this, that by the agreement the lessee is en¬ 
titled to receive from the lessor a certain proportion 
of the rates and taxes, which, subsequently to the agree¬ 
ment, might be imjiosed upon the premises demised, 
which appear to have been seven-sixteenths of the 
whole. The parties seem to have considered the whole 
premises as rateable at 35/. per annum, and to have 
agreed that for the future the lessor should pay to 
the lessee the rates and taxes chargeable upon premises 
of the value of seven-sixteenths of 35/. per annum. 
It appears that the premises were leased for 23 years; 
and that the lessor covenanted to pay the taxes then 
payable, and the lessee all fresh taxes. Now, each of 
these covenants controuls the other; and at the period 
when they were entered into, nothing was payable for 
these premises per se. They were then assessed as part 

of 
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of a larger fjstate, and the rate upon them was an aliquot 
part of a larger sum charged upon the whole. As soon,, 
however, as they were separatetl, it became the duty of 
the overseers to make separate assessments, and to dis¬ 
continue the old mode of making assessments Jointly, and 
the lessor would have a right to insist upon this being 
done ; and if so, he might, by procuring separate rates, 
defeat his own covenant. If, on the contrary, the parish 
officers were prevailed on by the tenant to rate the 
whole premises jointly, it would follow that whatever 
might be the improvements made by him, he would not 
be chargeable with the payment of any taxes in respect 
of such improvements. Such a construction, therefore, 
as it seems to me, ought not to be adopted. The con¬ 
struction, I think, is this, the party occupies seven-six¬ 
teenths of certain premises rateable at the value of 35/. 
per annum, and covenants to pay the taxes tlu n charge¬ 
able. Now, the taxes then chargeable are the taxes 
chargeable upon premises then of the annual value <d'seven- 
sixteenths of 35/. The tluratioii of the lease corrobor¬ 
ates this view of the case; for it could hartlly be expected 
by any person that the value of the {)remiscs would not 
vary, or that they would continue jointly rated during 
the whole .space of 23 years. We ought, therefore, in 
construing this covenant, to consider the ]n*emises as 
upon the parish rates at 35/. per annum, seven-six¬ 
teenths of which burden the lessor is to bear. This view 
of the case will be consistent with the whole agreement, 
and will give to neither party any improper advantage. 
I think, therefore, that the rule for entering a verdict for 
the plaintiff must be made absolute. 


Holroyd 
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Holroyd J. I agree with my Brother Bayler/, in the 
^7iew which he has taken of this case. The lessor does 
not covenant to pay the taxes then paid or charged, but 
such as arc payable and chargeable. The covenant, 
therefore, extended to all such taxes as were liable to be 
paid in respect of the premises, whether jointly or se¬ 
parately assessed. It was the duty of the parish officer 
to make separate assessments, and that is a strong cir¬ 
cumstance to shew what must have been the intention of 
the parties in framing these covenants. The lessee’s co¬ 
venant only extends to the payment of fresh taxes, 
charged upon the premises; and the proper construction 
of it seems to me to be this, to hold, that it extends 
either to new taxes, or to such additional or further taxes 
as might be imposed in consequence of any improvement 
of the premises. But I think that the covenant ought 
not to be so construed as to make it depend on the 
misconduct of third persons, whether the lessor be or be 
not chargeable. I entirely agree, therefore, with my 
Brother Boijlei/, in thinking, that the lessor ought to 
pay such rates and taxes as are chargeable in respect of 
seven-sixteenths of premises, the whole of which arc 
of the annual value of 35/. I think, therefore, that the 
rule should be made absolute to that extent. 

Rule absolute accordingly, (a) 


eis 

imo, 

Watbok 

against 

Atkins. 


(a) Best J. was absent from indisposition. 
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Sanford and Others against Irby and Others. 


A testatorhav- ''[’’HE follo\vinff Case was sent by the Vice Chancellor, 

mg an estate, JL ” 

for the opinion of this Court: 

Sir William Lantrham late of Cotlcsbrooko in the 


in 

county of NorthampioUi Bart, clcccasetl, in or about the 
montli of August^ l7t)5, married Ilcnrir/fa Elizahdh 
Frederica Vane, and by his marriage settlement he con¬ 
veyed certain estates to trustees to the use of himself for 
life, with remainder to the use of his first and other sons, 


.which had been 
conveyed by 
the settlement 
on his first mar¬ 
riage to trus¬ 
tees to the use 
of himself for 
life, remainder 
to his first and 
other sons suc¬ 
cessively, in 
tail male, and 
having one son 

andtwodaugh- successively, in tail male, remainder to himself in fee. 
ters by his first r 

The marriage settlement containetl a power of raising 
15,000^. for the portions of younger children. By this 
marriage he had three children, William Henrif lMng~ 
ham, since deceased, and the plaintiffs, Henrietta Sanjbrd 
and Charlotte Langham. . Sir William Langham, after¬ 
wards, in May, 1810, married, for his second wife, Au^ 
gusta Priscilla Irhy, one of the defendants, and by his 
will, dated the IFehruary, 1811, devised as follows: 

I give and bequeath to my son IVilliam Henry 
Langham, his heirs, executors, and administrators, all 


marriage, 
sliortly after 
his second mai- 
riage made his 
will, and de¬ 
vised to his son 
all his manors, 

&c. and per¬ 
sonal property, 
subject to the 
payment of his 
debts and lega¬ 
cies ; but in 
case his son 
should depart 
thi8*life without 
issue male, or 
in case of fail¬ 
ure of issue 

male of testator’s body, he bequeathed to all and every lii', daughter-, who sliould be living at 
the time of his death, or liorn in due time afterwards, equally to lie divided 

amongst them, in addition to what they might be entitled to under the marriage seltlemcnLs 
of tlieir respective mothers ; and if only one daughter, then he bequuntlied ‘J0,(XK)f. to her ; 
he tlien charged his estates witli the payment of these sums, and ileviscfl them to Jt. ami li, 
their heirs, &'C. without inipeacliment of waste ujioii trust by sale or mortgage, to raise a suf¬ 
ficient sum to pay those legacies with interest; and lie llien devised the remainder of his 
manors, lands, &c. as should not be sold by the trustees for tlial purpose, for want or in 
failure of issue male of bis body as aforesaid, unto his lirolher for life, with diilerent re¬ 
mainders over. The testator had no children by the second marriage, and his only son by 
the first martiage lining died under age unmarried, and without issue- Held, that the 
suiwiving daughters took no estate by descent in the IiLreditainents devised by the will; and, 
secondly, tiiat if the demise to A. and H. had been of a jioivcr to raise money by sale, and 
not of a legal estate, Uiat the testator’s brother would have taken an esUite for life witii 
remainders over; and, thirdly, that under Uic will A. and li, took an estate in fee. 


iny 
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my manors, messuages, lands, tenements, and heredita¬ 
ments, and real estates, and also all my personal estate, 
(including any jewels I may be possessed of at the time 
of my death,) except pearls, and also except lace, what¬ 
soever and wheresoever, subject nevertheless to the pay¬ 
ment of all my just debts, legacies, &c. But in case my 
said son William Hem'y Langham should depart this life 
without issue male, or in case of failure of issue male of 
iny body, I give and bequeath unto all and every my 
daughters who shall be living at the time of my death 
or born in due time after, the sum of forty thousand 
pounds, in addition to what they may become entitled 
to under the marriage settlements of their respective 
mothers, ccjually to be divided amongst them, share and 
share alike, and if only one daughter, then unto such 
only ilaughter the sura of 20,000/.” The testator then 
charged his estates with the payment of these sums, and 
for that purpose bequeathed his estates unto William 
Ayshford Sanford and William Jones Burdclt^ Esquires, 
their heirs and assigns, without inqicachmcnt of waste, 
upon trust, by sale or mortgage of a competent part of 
such estates, (except his mansion house at Cottesbrooke, 
and the park, lands, and hereditaments held therewith,) 
to raise and levy such sums as would be sufficient for that 
purpose; and upon trust, out of the rents and profits 
of his estates, to pay interest after the rate of 4 per cent, 
per annum, for the several legacies to be computed 
from the end of six calendar months after his death. 
And he then devised as follows: I give and devise the 
residue, or such part or parts of all and every my ma¬ 
nors, messuages, farms, lands, tenements, hereditaments, 
and real estate, as shall not be so sold or mortgaged 
for the purpose aforesaid, for want or in failure of issue 

male 
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mole of my body, as aforesaid, unto my brother Jame$ 
Langham for and during his life, and from and after 
the determination of that estate, by forfeiture, surrender 
or otherwise in his life-time, 1 give and devise the same 
premises unto the said William Ayshford Sanford and 
William Jones Burdett, and their heirs during the life of 
my said brother, in trust to preserve the contingent re¬ 
mainders, and from and immediately after the decease 
of my said brother, I give and devise all and every my 
said manors, messuages, farms, lands, tenements, heredi¬ 
taments, and real estate unto the first son of the body 
of my said brother James Langham^ lawfully begotten, 
and the heirs male of the body of such first son, law¬ 
fully issuing, and for default of sucli issue, unto the 
second, third, fourth, and all and every other the son 
and sons of the body of my brother James Langham^ 
lawfully begotten, severally and successively, and in 
remainder one after another in order and course as they 
and every of them shall be in seniority of age and pri¬ 
ority of birth, and to the several and respective heirs 
male of the body and bodies of all and every such son 
and sons respectively issuing, the eldest of such sons 
and the heirs male of his body issuing, being always to 
be preferred, and to take before the younger of such 
sons, and the heirs male of his or their body or bodies 
issuing, and in default of such issue male, I give and 
devise all and every my suitl manors, messuages, farms, 
lands, tenements, hereditaments, and real estate unto my 
own right heirs for ever.” And after giving the said 
James Langham^ when in possession, the usual power of 
making leases, the said testator gave, bequeathed, and 
devised in the words following; viz. And in case I 
^lali leave no son, or leaving one son he shall afterwards 

die, 
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die, without leaving issue, before his age of twenty>one 
years, then I give and bequeath all my plate, jewels, 
household goods, household furniture, pictures, deer, 
live and dead stock, in and about my said mansion- 
house at CoUesbrook aforesaid, at the time of my 
death, and all other my personal estate (except 
pearls and lace,) subject to the payment of my 
debts, legacies, and funeral expences, unto my said 
brother James Langham^ for and during his life 
and from and after his decease unto such son of my said 
brother, who shall first attain the age of twenty-one 
years. But in case there shall be no such son of my 
said brother, who shall attain the age of twenty-one 
years, then I give and bequeath the same unto all my 
daughters, il' I .^hall leave more than one, equally to be 
dividetl amongst them, siiare and share alike; and if I 
shall leave only one daughter, unto such one daughter. 
JSir JVilliam Ltni^ham died on or about the 8th day of 
Marc/iy is 12, without having altered or revoked his said 
will, leaving his widow, Au^usia Priscilla Zjangham^ 
llilliaiu I-Jcnrij lAingfiam, his only son and heir at law; 
and the said i)lainlills, Henrietta Sanford, and Chaf loiie 
Laniiliam, his (udy other children, surviving him. Sir 
JVdliani Ilenrij Laitg/iam, Bart, his son, died on or about 
the 12th day oi' Ma/j, 1812, an infant intestate, unmar¬ 
ried, and witht)Ut issue, leaving the said plaintifis, 
r iff la Sanford Lind (Vtatlotle Langham, his only sisters, 
his co-heiresses at hnv, and only next of kin surviving. 
The defendant, S\\'James Langham, had issue one son, viz. 
the defendant James Haj/ LangJiam, who was still alive. 
The questionsfor theopinion of this Court were, 1st. Whe¬ 
ther the saiil plaintiffs, Henrietta Sanford and Charlotte 
Langham took any and what estate by descent in the here- 

dita*^ 
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ditaments devised by the will of the said testator Sir JViU- 
Ham Langham^ in the pleadings mentioned, as his heirs 
general, or as heirs general of Sir William Hairif Lang- 
ham, his son: 2dJy, Whether if the devise to William 
Ai^shfm'd Sandfw'd and William Janes Burdett, had been 
of a power to raise money by sale or mortgage, and not 
of a legal estate, the defendants, Sir James Langkavi 
and James Hay Langham respectively, would have taken 
any and wliat estate in the hereditaments devised by 
the will of the said testator Sir JVilliam Langham \ and, 
3dly, Did William Ayshford and IVilUani Jones Burdett 
take any and what estate in the hereditaments devised 
to them by the said will of Sir William Langham. The 
case was argued in Michaelmas term ISIS, by Richard¬ 
son for the plaintiffs, and Skadxvell for the defendants. 

Argument I'or the plaintiffs. The two daughters ol' 
Sir William Langham in this case took a fee, tl»e re¬ 
mainder over to Sir James iMUgkam, being void as 
being too remote. Tim circumstances under which 
the testator stood w'cre these. He was a Baronet, 
and the estate stood limited by his marriage settle¬ 
ment to himself for life, remainder to his eldest son 
in tail, reversion to himself in fee, and at the time 
when he made his will, being recently married, for 
the s^ond time, he miglit naturally expect to have 
other sons born. By the will he gives a fee to his 
eldest son, which for this part of the argument, may be 
assumed to be by the subsequent words of the devise, 
cut down to an estate tail. The words of the devise 
are: In cose my son William Hcniy Langham shall 
depart this life without issue male, or in case of failure 

of issue male of my body, I give and bequeath, &c. (and 

«> 
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then after limiting portions to the daughters, he adds), 
and for want, or in case of failure of issue male of my 
body as aforesaid, unto my brother James Langham, &c. 
Now here the remainder over is too remote, because 
it is limited over, not merely on the failure of issue male 
of William Henry I^nghamy but also on failure of issue 
male of the testator. It is limited on the failure of issue 
entirely unconnected with the estate given; and, there¬ 
fore, unless an estate tail can be raised by implication 
in such issue, viz. in the after-born sons of »Sir William 
J^angham, the devise over to Sir James iMUgham, will be 
void. It cannot be supposed that the testator’s inten¬ 
tion could have been, that in case he had male issue by 
his second marriage, these sons should not take in pre¬ 
ference to his brother. The words, therefore, in failure 
t)f issue male of my body, must clearly apply to after 
born sons. The circumstances which have since ac¬ 
tually hap})ened, can make no din’crcnce in construing 
this will, for it is a rule of law’, that a limitation over 
which in its terms is too remote is still void, although 
by the course of events it may subsequently appear that 
the intention of the testator might, w ithout violating 
any rule of law’, have been carried into efiect; that is 
laid down in the argument in Wicker v. Milford^ by 
Hargrave^ which is to be found in Fearnct p. 444, The 
case of I^ady iMiieshorougli v. Fox («), is scarcely to be 
distinguished from this. There the words w'ere, “ I give 
and devise the manor and town of h. &c. mentioned 
and contained in the settlement made by me, on the 
4larriagc of my son James Lane, in failure of the issue 
of the body of the said James Lane, and for want of 
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heirs male of my body, to my daughter Frances Lane^ 
and the heirs of her body.” It was there held, that no 
estate tail could be raised by implication in the unborn 
sons of the testator, and consequently that the devise 
over to the daughter was void. So here no such estate 
tail can be raised by implication in the after-born sons 
of Sir William Langham, in order to support the devise 
over to Sir James Langham. Moor v. Parker (a), and 
Jones V. Morgan (&), are authorities in support of this 
proposition. The case of Tenny v. Agar is unboubtedly 
the other way. But that case stands alone, and the case 
of Laneshorough v. Foxj has hitherto been considered as 
one of the land-marks of the law on this subject. Se¬ 
condly, it may be contended that under this will Sir Wil¬ 
liam Henry Langham took an estate in fee. The words 
of the will are expressly so. It is, however, contended 
that the subsequent part cuts this down to an estate tail. 
But judging from the probable intention of the testator, 
it cannot be so. Under the first settlement, Sir William 
Henry Langham took an estate tail. Then, if so, the 
will would give him nothing, unless he took a fee under 
it. Ifhctooka fee, the limitation over to Sir James 
Langham is clearly too remote, and is void. 

For the defendants. Upon the face of the will 
this limitation may be supported; for there is good 
ground for contending that the testator contemplated 
only the failure of issue male of his body at the time 
of his death, exclusively of his son Sir William Henry 
Langham. The devises over to trustees to raise the siSt 
of 40,000f. for the daughters, and to pay debts, &c, 

{f>) i'carn*, 588, 


(a) 4 Modern, 516, 


being 
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being devises in favour of persons then in esse, are 1820 ^ 
stronc to shew that the words “ in case of the failure of ——• 

° ' SAveoxtt 

isSuemale of my body” are so to be restrained; Welling^ agtdmt 
tony, fVellington (c), Frenchy. Caddell{h), nxidiLyHotiy, 

JLytion {c)i are authorities in point. These cases shew 
that, consistently with the rules of law, it may be held 
that here the testator intended to devise, not upon a 
general failure of issue male, but upon a failure of such 
issue at the time of his death, exclusively of his son. Sir 
William Henry Langham. It is sufficient, however, if 
the Court hold that the devise over to Sir James Lang- 
ham was to take effect in case of the failure of issue male 
of the testator, at the time of the termination of the 
vested estate-tail in Sir William Henry Langham, And 
no doubt can be entertained that in case a testator devises 
to an eldest son in tail male, and upon the termination 
of that estate, if there be no issue male of his own 
body, then over to his brother, it would be a good con¬ 
tingent remainder. And that may be collected to be 
the meaning of the words used by the testator in the 
present will. But supposing that not to bo the con¬ 
struction of the words “in case of failure of issue male 
of my hotly,” still, if it be necessary, the Court may 
and will raise estates tail by implication in the after- 
born sons of Sir William Langham, in order to make 
the devise over good, in this case. The language of 
Lord Man^eld, in delivering the judgment of the Court 
in Jones v. Morgan (</), is strong in favour of this view of 
the case; and Tenny y. Agar {c) is quite in point. It 

(6) G hro. Pari. Cat. £8. 

(«/) Frame, 588. 


(o) 4 Burr, 21 (>5. 

(c) 4 Bro. Ch. Hep. 441. 
(e) 12 East, 253. 
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is said, however, that this is at variance with jMncsho- 
rottgh V. JFoXf and Moor v. Parker, But as to the latter 
case this point was never decided, as it appears from the 
report both in Skinner and in Lord Pjaymond^ that the 
case was adjourned. As to Lanesborough v. Fox, it was 
quite unnecessary to decide the point; for either James 
Lane had an estate tail or not; if he had, the remain¬ 
der over was barred by the recovery which he had 
suffered; if not, the devise over was void ; and so, either 
%vay, the question might have been decided at once. 
And the persons who argued that the limitation was not 
too remote were in fact esto])])cd from raising the ques¬ 
tion whether in that case there was any estate tail raised 
by implication. And that case was argued solely upon 
the intention of the testator not to give more than a 
life estate to James Lane. Here, upon the intention of 
the testator there can be no doubt. This intention 
clearly was to give to his brother, Sir James La?ig/iam, to 
whom, in the event of his not having male heirs of his 
own body, the title would descend, the estates in (juestion, 
in order to support that title. This is clearly a devise 
which ought to be supported, and there is no rule of 
law to the contrary. 

Argument in reply. The observation, that the words 
“ in case of feikire of issue male of my own body,” apply 
to a failure at the time of the testator’s death, can only 
be relied on ih case it appears that Sir William Henry 
Langham took only an estate tail. For if he took an 
estate in fee, an executory devise over on failure of issq^ 
male of Sir William Henry Langham will clearly be too 
remote. Now, for the reasons before stated, it does 
appear that Sir Willia?n Henry Langham took an estate in 

fee 
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fee under the will. Nor, indeed, can it be fairly in¬ 
ferred from the will that the argument as to the con¬ 
struction of those words is well founded; for in a 
subsequent part of the will Sir William Langham de¬ 
vises over to his daughters his personal property at a 
time probably to be long subsequent to his own death, 
being not only after his own death, but also after 
that of his son and his issue under twenty-one, and of 
his brother and his issue under twenty-one. The devise 
of the legacies to his daughters is, therefore, an im¬ 
perfect criterion of his intention; and as to the payment 
of debts, funeral expences, &c. the devise to the trus¬ 
tees for that purpose was to take effect before any other 
estate devised by the will. No reliance can, therefore, 
be placed on those parU of this will. Upon the other 
point, whether estates tail can be raised by implication 
in persons to whom no estates w’ere given by the will; 
the case of Temuf v. Agar stands alone. It was not 
necessary to have decided the point in that case. It is 
said that this observation also applies to Lanesborough 
v. Fox i but in that case the point is expressly and dis¬ 
tinctly adverted to; and it has always since been con¬ 
sidered as the leading case on the subject; and neither 
that authority nor Moor v. Parket' were cited in Penny 
v. Agar, 

adv, vult. 
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The following certificate was afterwards sent 
We have heard this case argued by counsel, and 
have considered it, and are of opinion; 1st, That the 
said plaintiffs, Henrietta Sariford and Charlotte Langham, 
take no estate by descent in the hereditaments devised 
by the will of the said testator. Sir WiUiam Langham, 
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in the pleadings mentioned, as his heirs general, or as 
heirs general of Sir IVilliam Henry Jjftnghami his son» 
secondly, if tlie devise to IVilliam Ayshford Sandford 
and William Jones Burdeit had been of a power to raise 
money by sale or mortgage, and not of a legal estate ! 
we think that the defendants, Sir James Langhnm, 
w'ould have taken an estate for his life, and James Hay 
Langham an estate in tail male to him and the heirs 
male of his body in the hereditaments devised by the 
will of the testator, Sir William iMngham ; thirdly, We 
think that William Ayshford Sanford and William Jones 
Burdett took an estate in fee-simple in the heredita¬ 
ments devised to them by the said will of Sir William 
Langham, 

C. Abbott. 

J. Bayley. 

G. S. Holboyd. 


iFednesday, DoE, OH the Demise of* Grimes and Others, 

June 7th. ' ’ 

Assignees of Hammond, a Bankrupt, against 
Gooch. 


Where a build- ^JECTMENT for four hou.ses, situate in the parish 
^en**^ound St, Jant^^ Clerkenn'cll. At the trial at the Guild- 

Ic^e sittings after last Easter term, before Abbott C. J., 

ground rent of 

108Z., assigned over his lease to A. for a sum considerably exceeding tlie then value of the 
premises, and at the same time took a lease from A. at an increased rent of 395/., and con¬ 
taining the same covenants for building as the original lease, togetlicr with a stipulation of 
being allowed to repurchase the lease at the same sum for which it was assigned by him to 
A,: Held, that under these circumstances, it was properly left to the jury to say wliether 
this was a purdiase or an usurious loau ; and tlic Jury having found it to be the latter, the 
Court refused to disturb the verdict. 


it 
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it appeared that a certain portion of land upon which 
the carcase of one house was then built, and on which 
the other houses were subsequently erected, was, on the 
Ist of Augustj 1B16, demised on a building lease^ by a 
person of the name of Read, to the bankrupt, Hammond, 
for a term of 99 years, at the rent of 108/. per annum. 
On the 16th August, 1816, Hammond assigned over this 
lease to Roberts, for the sum of 2300/., and an agree" 
ment was entered into, dated 17th At^usi, 1816, by 
which Hammond agreed to take the premises from Rjo- 
berts, subject to the same covenants as to building, &c. 
as were contained in the original lease to him; but at 
an increased yearly rent of 395/. The agreement con¬ 
tained a stipulation that Hammond should be at liberty, 
upon giving six months’ notice, to repurchase the lease 
for the sum of 2300/. Both the assignment and the 
agreement, although dated on two successive days, were 
in fact executed at the same time, and formed one 
transaction. It was also proved that the buildings, &c. 
had been valued shortly previous to this transaction at 
the sum from 700 /. to 800/. only, and that a large sum 
of money would necessarily be required to be expended 
in the completion of the houses. Hammond, under this 
agreement, subsequently completed the houses, and 
having become bankrupt, this action was commenced 
by his assignees against the defendant, whose claim to 
the premises was derived under the assignment to Ro~ 
berts* The learned Judge, at the trial, left it to the 
jury to say whether the transaction between Hammond 
and Roberts was substantially a purchase or a loan, and 
told them that if they thought it was a loan the deeds 
were void, the transaction being usurious. The jury 

X X 4 found 
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found a verdict for the lessors of the plaintill'. And 
now 

Scarlett moved for a new trial. Upon the face of the 
deeds themselves it is a purchase i and, therefore, un¬ 
less evidence dehors the deeds be resorted to, the jury 
ought not to have inferred usury. Here the principal 
money was altogether gone, unless Hainmmid chose to 
redeem ; and though it might be his interest so to do, 
yet that will not make it an usurious transaction. If a 
person have an annuity secured on a freehold estate, it 
may be clearly his interest to redeem it; but such a 
power will not make the bargain usurious. \_Bayley J. 
in that case the principal is in hazard from the un¬ 
certain duration of life. Here it is in the nature of 
an annuity for years, and there is no case in which such 
an annuity has been held not to be usurious, where, on 
calculation, it appeared that more than the principal, 
together with legal interest, is to be received.J Here 
it is the mere bargain of a builder, who is desirous of 
dividing the risk of the speculation with another man. 
In Bex v. Dniry (a) this very question, seems to have 
arisen. There Drury advancetl to Drue 300i^., and 
made a similar agreement as here, that Drue should pay 
him 30/, per annum rent, with a liberty to repurchase 
on payment of 300/. at the end of four years; and Lord 
Hale held thsit not to be usurious. In Doe v. Chambers {b) 
there was evidence to shew, independently of the deeds 
themselves, that the transaction was in the nature of a 
loan. But here there was no such evidence. 


U Lev. 7, 


(6) 4 Campl't 1, 


Aubott 
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Abbott C. J. 1 cannot agree that in this case there 
was no evidence, independently of the deeds, to shew 
that this was a transaction in the nature of a loan. The 
original lease from Mead to Hammond^ whtdi was dated 
August 1st, 1816, contained a reservation of aground 
rent of 108^., and a covenant that Hammond should 
complete the four houses in question. This lease Ham¬ 
mond assigned to Moberts for the* sum of 2S00Z., and 
then he took from Roberts a lease at S95/., being nearly 
200/, per annum more than the original ground rent 
reserved; and in that agreement there was a stipula¬ 
tion that Roberts should reassign on being repaid the sum 
of 2300/. These instruments, dated on successive days, 
were executed together; and it appeared in evidence 
that the buildings in respect of which 2300/. was so 
advanced, were not at that time worth more than 
1000/. The question which, under these circumstances, 
I left to the jury, was, whether this was a purchase or a 
loan. If the latter was the case, then, whatever might 
be the form given to it by the parties, it will not vary 
the real nature of the transaction, nor prevent it from 
being usurious. The circumstances of Roberts pur¬ 
chasing for 2300/., premises, which were not of more 
value than 1000/., and of his undertaking the further 
expenco of building, which latter burden was imme¬ 
diately shifted from him to Hammond by a leas^ exe¬ 
cuted at the same time, on which a rent of 395/. was 
reserved, appeared to me strong circumstances upon 
which the jury might properly found their present verdict. 
And under the terms of the agreement I thought that 
Hammond would necessarily be compelled to repur¬ 
chase. The case of Rex v. Drury is distinguishable 
from the present. There the lessee, Z>/'we, was not 
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ters ; and there¬ 
fore it ii not 
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and aldermen 
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from tl>e hus¬ 
tings, to pro¬ 
pose any other 
business incon¬ 
sistent with tlie 
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discussion 
of which may 
have the effect 
of putting it off 
altogether. 


bound to do any thing beyond the payment of the rent; 
but here Hammond was bound not only to pay the rent, 
but to go on to complete the buildings at a considerable 
additional expence. I think there was sufficient evi¬ 
dence for the jury in this case, and I see no grounds 
for disturbing their verdict. 

Rule refused. 


The King against Parkyns and Others. 

'J'HE Solicitor-General, in last Michaelmas term, had 
obtained a rule nisi for a criminal information 
against the defendants, for having, on the last charter day 
(29th September, 1819) for the election of the lord mayor 
of the city of London, obstructed that election in a violent 
and tumultuous manner. The custom, as to the election 
of lord mayor, as stated by the affidavits, was as follows: 
The livery of the different companies within the city, 
are summoned every year to attend at Guildhall, on the 
29th day of September, or on the day preceding, in case 
the 29th of September shall liappen to fall on a Sunday, 
for the election of a lord mayor for the year ensuing, by 
precepts issued previously for that purpose by the lord 
mayor, by an order of a court of aldermen, and directed 
to the master and wardens of the several livery compa¬ 
nies Ofif the city of London. On the morning of the 
election day in every year, the lord mayor, recorder, 
and aldermen, with the sheriffs and other officers of the 
city, after having met together in the council chamber 
at Guildhall, and proceeded from thence to church, re¬ 
turn again to Guildhall, for the purpose of the election; 
immediately upon their return, the lord mayor, re¬ 
corder, 
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corder, aldermen, sheriffs, and other city officerl, being 
seated in their respective situations, on the place where 
the court of hustings is usually held, the town clerk dic¬ 
tates to the common crier a proclamation to the follow¬ 
ing effect, that is to say: “ You good men of tlie livery, 
of the seveml companies of this city, summoned to ap¬ 
pear here this day, for the election of a fit and able 
person to be lord mayor of this city, for the year en¬ 
suing, draw near, and give your attendance. God save 
the king.” Which proclamation the common crier 
makes. The recorder then advances towards the front 
of the hustings, and informs the persons of the livery 
who are assembled, that they, of old custom, know the 
cause of their assembly and meeting together, is for the 
purpose of returning two fit and able persons to the 
lord mayor and aldermen, for one of them to be chosen 
lord mayor for the year ensuing. The course then is, 
that the present lord mayor, recorder and aldermen, 
retire to an inner chamber, and there remain, with the 
doors closed, until the election be brought to them, 
leaving the common serjeant, the sheriffs, the town 
clerk, and other city officers, in the place where the 
court of hustings is usually holden to carry on the 
election. The common serjeant then states, shortly to 
the livery, to the effect of what the recorder has before 
said, and to put them in mind of the order are to 
use in their election ; that is to say, that he, the cppi- 
mon serjeant, will have to read over to them the names 
of those aldermen who have served the office of sheriff*, 
and have not served the office of lord mayor; after 
which, the said names will be put to them, separately, 
by the common cryer, and then, and not until then, they 
will be required to hold up their hands, for shewing 
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upon which two of the sold aldermen their election 
might fall, and which two persons are to be returned 
to the lord mayor and aldermen, for their choice of 
one of the said two persons, to be lord mayor for the 
year ensuing. The election then proceeds, and it is 
the practice to exhibit the names of the sevferal alder¬ 
men on a board, as they are respectively named for 
such election, in order that the same may bo the more 
distinctly known to the livery assembled in tlie hall. 
When the two persons have been so nominated, the 
common serjeant, with the sheriffs, chamberlain, town 
clerk, and other city officers, go to the lord mayor and 
aldermen, and there present the names of those two 
whom the commons have nominated, in their election, 
of whom the lord mayor and aldermen, by scrutiny, 
elect one, and afterwards come back to the place where 
the court of hustings is usually holden, when the re¬ 
corder states to the livery the name of the one whom 
they have elected, after which, proclamation is made of 
the alderman so elected to come forth, and declare his 
consent to take upon himself the office; and if he is 
then present, and consents thereto, he is invested with 
the chain of office by the sword bearer, and the election 
is completed. On Michaelmas day last, the livery assem¬ 
bled, and after the lord mayor, recorder, and aldermen 
had taken^heir seats on the hustings, and as soon as the 
common crier had opened the hall, a considerable noise 
and tumult took place, during which time, the recorder 
addressed the livery; and the lord mayor, recorder, and 
aldermen then retired to the common council room. 
Upon the common serjeunt’s coming forward with the 
sheriffs, in order to proceed with the election, there 
was a great press on the hustings, in the course of 

which 
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which the defendants came forward, and (the common 
Serjeant having in consequence retired) addressed the 
livery, and proposed and carried some resolutions re¬ 
lative to the transactions at Manchester^ on the 16th of 
Angtistf 1819. After these resolutions had been carried, 
in the course of wliich great noise and tumult took 
place; the election was allowed to proceed, and did pro¬ 
ceed in the accustomed mode. The affidavits contained 
charges of previous arrangements, for the purpose of 
carrying on, and violent personal conduct in the course 
of these proceedings on the part of the several defend¬ 
ants. These latter circumstances were all expressly 
denied by the defendants; but they admitted that they 
had come forward to address the lively, and to propose 
the resolutions, contending that they had a right so to 
do. As to this point, their affidavits stated that it was 
their belief, and that of the general body of the livery, 
founded on an opinion formerly given by Serjt. Glynn^ 
then recorder of London^ that it was their inherent and 
undoubted right, when legally assembled in common 
hall on the iiyth September, or on any other day, to dis¬ 
cuss public grievances; and that several requisitions 
respectably signed, having been delivered to John Atkins 
Esq., the lord mayor, to call a common hall for the pur¬ 
pose of discussing public measures, which had been all 
refused, contrary to the usual practice, great dissatis¬ 
faction had arisen; that on the day in question, upon 
the recorder coming forward to the common hall there 
was a general cry of “ No election, grievances firstand 
that after the lord mavor and aldermen had retired, 
the resolutions were proposed, pul, and carried. They 
further stated, that there was no intention of preventing 
the election, and .adduced several instances in which 
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similar resolutions liad on former occasions been pro¬ 
posed and carried. These were ten in number; the 
earliest being on Midmttmer-day^ 1769. In five of the 
instances resolutions unconnected with the election had 
been passed previously to it, and on the remaining five 
the resolutions appeared to have been passed subse¬ 
quently to the election. 


Brougham, Denman, Holt, Chitiy, and Jl, Scarlett, 
shewed cause. Here the defendants were only in the 
exercise of a legal right. This right is a necessary one to 
the defence of the privileges of the livery ; for the power 
of calling common halls being entirely in the discretion 
of the lord mayor, the right of the livery to meet and 
petition for the redress of grievances, might be entirely 
destroyed by his refusal to call a common hall. On 
Midstimmer and Michaelmas days, however, the lord 
mayor is obliged by charter to convene the livery, and, 
therefore, on these days the livery have the opportunity 
afforded them of meeting and passing resolutions similar 
to those in the present instance. But this is not alone 
sufficient, for the passing the resolutions before the elec¬ 
tion, is a right also necessary to the exercise of the pri¬ 
vilege of petition. For the lord mayor has the power 
of dissolving the hall, and, therefore, he might in this 
instance, as soon as the election had ceased, dissolve the 
hall, and so defeat the right of petitioning altogether. 
In order, therefore, to retain the perfect possession of 
the right of petitioning, it is necessary that the right 
now claimed, should also exist. Undoubtedly, however, 
it must be eicercised with discretion; it must not be so 
exercised as to endanger the election, which is the 
proper business of the day. But the law considers cor¬ 
porations 
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porations as vested with a discretion. Many instances 
have been produced in which this right has formerly 
been claimed and exercised. The livery derive it from 
the origin of their constitution. For the common hall, 
which is no other than the ancient folkmote of the 
SaxonSi was, in fact, anterior to the existence of the lord 
mayor as the head of the corporation. SpelmarCs Glos- 
sory, tit. Folkmote; and in Bohun^s rights and customs 
of London, the common hall is mentioned as one of the 
courts of the city. The right claimed is somewhat 
similar to a refusal by the commons to grant the sup¬ 
plies till certain grievances are redressed. In that case 
the ultimate refusal of the supplies is not contemplated, 
but it is used as a means of redress. So here, the ul¬ 
timate endangering the election was not contemplated 
by the defendants, and, in point of fact, it never was 
endangered in the least. It may be admitted, that in 
case any violence had been committed, the case would 
be otherwise, but that is completely answered by the 
affidavits. In the cases which have before occurred, 
violence was charged upon the defendants, that was 
the case in Bex v. Pilkington and Others (a), in Bex 
V. Sacheverel and Ot/nrs (6), and in Bxgma v. Soley. (c) 
In Rex V. Sir B. Atkins {d), the distinction is pointed 
out between a riot and a disturbance under claim of 
right. And in Francis Jcnks*s case (c), where no violent 
act was charged, but only a speech made at the common 
hall; it does not appear that even in those profligate 
times the crown ventured to prefer an indictment against 
him. But at all events, even if the defendants have 
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infringed the law, they have not acted from improper, 
but mistaken motives; and, therefore, this Court will 
not interfere, but leave the prosecutors to their remedy 
by indictment. The authority of Mr. Serj. Glynn would 
naturally induce them to act on his opinion. 

The Solicitor General^ Scarlett^ Gurney, and Tindal, 
contra, after observing that they left the latter part of 
the argument of the defendant’s counsel entirely to the 
Court, and that they were anxious only to have a judg¬ 
ment on the right claimed, proceeded to slate, that Mr. 
Serj. G/?/«w’s opinion had been over-ruled by the judges 
in Plumbds case. It is so laid down by Ashhurst J. p. 31.; 
by Asto7i, J. p. S8. ; by the Lord C. Baron, pp. lOl. 106.; 
and by De Grey C. J. p. 167. («). They were then 
stopped by the Court. 

Abbott C. J. I am of opinion, considering the peculiar 
nature of this assembly, and the juirpose lor which 
it was met, that it was not competent to them to go into 
any other matter previously to the election. The course 
is this, the whole body corporate arc to meet together 
after divine service, and being met, the recorder addresses 
the livery, and propounds to them the object for which 
they are called together, and that being done, the lord 
mayor artd aldermen retire into a se[)ariitc chamber, 
in order that the meeting may proceed to the election 
of tw'o persons, who are to be jiresentetl to the court of 
aldermen for their choice of one to the office. Now', if 

(n) These references are to the report of Phimitr'a case, puhlished in 
IT'S# by Mr. Robearls, tlien. city solicitor, by order of the common 
CPiMacil. It contains tlie arguments of the four JiidgoR, accompanied hy a 
commentary of tJic editor. 


ante- 
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antecedently to the election by the livery, and in die 18i?0» 

absence of the lord mayor and aldermen, it were to be ~ „ 

permitted to propose any one matter as a subject for against 

P'arkyh®* 

discussion, no person can say why other matters might 
not equally be submitted to their consideration, in which 
case the election might be deferred or altogether pre¬ 
vented. It does, therefore, appear to me, that where 
a part of the corporation are left by themselves for the 
exei*cise of a particular duty, the going into any other 
matter is inconsistent with the purpose and object for 
which the body corporate are then met. Much has 
been said in argument respecting this being the ancient 
custom and usage of London, The earliest instance 
of the exercise of such a power was in the year 1769, 
a date much too recent to be a foundation for an ancient 
custom. As to the instances between that period 
and the present, half of them were discussions antece¬ 
dent, and half subsequent to the election; and I think 
that they arc by no means sufficient to establish, by way 
of custom, a right to do a thing inconsistent with the 
object for which the livery were then left together, and 
which may have the effect of preventing the election 
altogether. I forbear to say anything on the general 
question. My opinipn is confined to the claim of right 
on the part of the livery, at this particular time when 
the lord mayor and aldermen have withdrawh,^.^ to enter 
into any other matter unconnected witli the election. 

It does not appear to me that that is established by the 
affidavits laid before us, or the instances to which those 
affidavits refer. But although wc may think that the 
defendants had no legal right to insist upon this claim, 
yet as they might have reasonable ground for supposing 
VoE. 111. Y y that 



m 
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The KiHa 
against 

Pakkyms. 
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t}iM they had the right, it dpes appear to me 
ride ought to be discharged. 

B 4 YI.EV J. 1 am of the same opinion. It is a ge- 
ral rule in corporation law, that the election of the head 
officer must take place on a given day. Now, on the 
charter day the members of the corporation have a right 
to expect that the election will take place, and that no 
other business will be interposed until that has been 
completed. If one subject of discussion may be inter¬ 
posed, many may, and so the day may ultimately be 
exhausted, and the election defeated. It has been said 
that if this right be not allowed, other rights possessed 
by the common hall may be entirely obstructed by its 
dissolution by the lord mayor. If, however, the lord 
mayor were to dissolve a common hall with a criminal 
intent and for criminal purposes, he might be liable to 
be punished for so doing. But that docs not apply to 
the present question. On the charter day it is quite 
clear, that the election is the business with which the 
common hall ought to begin. Before, however, the 
Court will grant a criminal information against the de¬ 
fendants, they must be satisfied that they acted from 
criminal, and not merely from mistaken motives. Here 
however, the parties swear that they believed they had 
the right which tliey claimed. They have produced se¬ 
veral instances in which business unconnected with the 
election, has had precedence on the charter day. 
They might be misled by these instances. I think 
therefore, that the rule ought to be discharged. 

Holhoyd J. In this case, the whole of the corporate 
body were assembled for a special and importatit purpose, 

viz.. 
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viz., ^ chopse the head of tbp corporation. Now, wh^ 
they are so met, it seems but reasonable that that special 
purpose should have precedence unless by the general 
assent of the whole body it be otherwise arraiigod. 
1 think that without the assent of the presiding offic^, 
they had no right to go into other business previously to 
the election; and my opinion is confirmed by Machdl v. 
Nevinson (a), where the Court held that the corporation 
must proceed in the business for which they were spe¬ 
cially convened, in preference to any other, unless by 
the consent of the whole corporate body, or at least that 
of the presiding officer. Supposing, therefore, the bu¬ 
siness of the election not to have commenced previously 
to the interruption of it by the defendants, I think that 
interruption would not have been legal. But I am of 
opinion that the business of the election had com¬ 
menced, for one part of the corporation had been separ¬ 
ated from the rest, to perform the special function 
entrusted to them. And I think, therefore, that at 
that time they had no right to proceed on any other 
business, till that for which they had been so separated 
had been completed; that is the general rule of law, 
and 1 think that no particular custom in Lojidon to the 
contrary has been proved. The general rule of law 
seems to me to be recognised in the cases of Oldknaw v* 
Waitvwright {h), and Rex v. Mai/pr of Carlisle (c); in 
the latter case, w'hich was a return to a mandamus. 
Lord C, J. Pratt stated this, “ The powers of the com¬ 
mon council, and the mayor and aldermen, are distinct. 
The common council can do no acts, unless assembled 

(a) 2 IJ. Rai/m. 1555. S.C. 11 EaH, M. 

(b) 2 Burr. 1020. (c) 1 Str.JSSS, 

Yy (n 


1820. 

Tjbfi K^kgi 
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againtt 

Pakxtms. 


in that capacity; neither can the mayor and aldermen, 
unless they met only as such, upon a regular summons for 
that purpose: as they had distinct authorities, they must 
be summoned in their distinct capacities. Here was no 
summons to meet as mayor and aldermen only, the con¬ 
sequence of which is, that the acts done by them in that 
distinct capacity are void.” Now, here the livery were 
not assembled as a separate body, but they were separ¬ 
ated from the rest of the corporation, in order to per¬ 
form their part of the election, which was to be com¬ 
pleted by the whole body; but a separation for that 
particular purpose does not give them a right to act as 
a separate body for any other purpose whatever, and 
unless there be,, therefore, some special custom or 
charter which distinguishes this case from others, it 
seems to me that the reasoning of Lord C. J. Pratt 
applies to the present case, and that by law the livery 
could do no act when separated from the rest of the 
corporation. I think, therefore, that the right claimed 
by the present defendants does not exist. I entirely 
agree on the other point that this rule should be 
<lischarged. 


Best J. I entirely concur with the rest of the Court 
on both the points. It seems that an opinion has pre¬ 
vailed in the city of London^ that there exists a right on 
the charter days for the election of lord mayor and 
sheriffs, to bring on for the consideration of the livery 
other matters unconnected with those elections, and 
that idea has been confirmed by an opinion of Mr. 
Serjt. Glynn, their recorder. Under these circumstances 
the rule ought not to be made absolute iigainst the pre¬ 
sent defendants, who have acted under that misconcep¬ 
tion,. 



IN THE First Year of GEORGE IV. 

tion. But I am clearly of opinion that the right 
contended for does not exist; no authority has been 
cited in support of it, but it is insisted that when this 
corporation is assembled for these particular purposes, 
that they have a right by custom to proceed to the disr 
cussion of other matter. I think no such custom has 
been proved to exist, and I think if it had been proved, 
it would have been a bad custom by law. It is admitted 
in argument that they have no right to engage in a dis¬ 
cussion of such length as would altogether put off the 
election ; but that admission seems to me to make an end 
of the case, for if persons are allowed to interpose any 
other matters, who can say when the discussion will 
cease. It seems to me, therefore, that it is not lawful 
to give any other business precedence of the election. 
But here the election had actually begun, and the lord 
mayor and aldermen were necessarily absent in the dis¬ 
charge of their duty. I think, therefore, that there is 
no foundation for the right claimed by the present 
defendants. 


679 
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against 
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Rule discharged, (a) 


(n) In the course of these proceedings, Cfiitty, on the part of Ilenr^ 
Hunt, one of the Defendants, who had, in tlie interim, received sen. 
tence of imprisonment in tlchestcr gaol for a misdemeanor, (vide ante. 
p. 444.,) applied for a w'rit of habeas corpus to bring him up, in order 
that he might sliew cause in person against tills rule; but the Court 
Kud that there was no precedent for such an application, and refuse^ 
the writ. 


y y 3 
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1820 . 


Monday, 
June 12th. 


Tempest agaimt Fitzgerald. 


agreed to 
purchase a 
horse from B. 
for ready mo¬ 
ney, and to 
take him witliin 
a time agreed 
upon. About 
the expiration 
of tliat time, A. 
rode the houjjk 
and gave di-^ 
rcctionsas to 
its .treatment, 
&c., but re¬ 
quested that it 
might remain 
in B. ’s posses- 
.sion for a fur-' 
tiier time, at 
the expiration 
of which ho 
promised to 
fetch it away 
and pay the 
price; to tliis 
li. assented. 
Tlte horse died 
before A. paid 
the price or 
took it away; 
Held, that 
there was no 
acceptance of 
the horse witliin 
the meaning of 
the statute of 
frauds. 


^^SSUMFSIT for the price of a horse. l)eclaratloa 
contained counts for horses sold and delivered, bar¬ 
gained and sold, &c. Plea general issue. At the trial 
before Park J. at the last assizes for the county of 
Lancaster, the following facts ere proved : In Au^isf, 
1817, the defendant, then on a visit at the plaintiff’s 
house, agreed to purcha.ee a horse from him at the 
price of forty-five guineas, and to fetch it away about 
the 22d Sept, as he went to Doncaster races. The par¬ 
ties understood it to be a ready money bargain. The 
defendant said he wanted it for hunting, and the plairi- 
tiff proposed to put it in a course of phjtsic during his 
absence. The defendant soon after qiiittetl the plain¬ 
tiff’s house, and returned on the 20th Sept. He then 
ordered the horse to be taken out of the stable, he and 
his servant mounted, galloped, and leaped the horse, 
and after they had so clone, his servant cleaned him, 
and the defendant himself gave directions that a roller 
should be taken off and a frt*sh one put on, and that a 
strap should be put upon his neck, which was conse¬ 
quently done; he then asked the plaintiff’s son if he 
would keep it for another wcekj he said that he would 
do it to oblige him. The defendant then said, that he 
would call and pay for the horse when he returned from 
the Doncaster races, about the 26th or 27th Sept. He 
told plaintiff’s groom that the horse ought to be gal¬ 
loped more, ax\d that it was not then in a condition for 
hunting. The defendant returned on the 27th, with 
the intention to cake it away, but the horse having died 


on 
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on the 26th Sept hd Refused to pay the price. Upoti 
these facts it was contended by the defendant’s counsel, 
that there had been no acceptance of the horse by him, 
so as to take the case out of the statute of frauds. The 
learned judge was of opinion, that if the lacts done by 
the defendant on the '20th Sept wefe to be Considered 
as acts of ownership, that there was a sufficient accep¬ 
tance; and he left it to the jury to say whether the 
riding of the horse on that day was by way of trials or 
whether the defendant was then exercising an act of 
ownership; and whether the directions then given, were 
by way of advice or as owner. If they thought that he 
was then exercising acts of ownership, then they wctc 
to find for tlie plaintiff; if otherwise, for the defendant. 
The jury found a verdict for the plaintiff. A rule nisi 
having been obtained for a hew trial in last Easter terin, 

Scarlett and Holt now shewed cause. The question 
was properly left to the jury, whether on the 20th Sept, 
the defendant had not exercised acts of ownership upon 
the horse. The jury have found that he had, and that 
being so, there was clearly an acceptance of the horse, 
within the meaning of the statute of frauds. In Blen~ 
kinsop V. Clai/ton {a\ a case similarly circumstanced, the 
Court of Common Pleas thought it a question for the 
jury to determine whether the act done by the purchaser, 
was an act of ownership or not. Chaplin v. Rogers (6), 
is an authority to the same effect. The object of the 
legislature in the statute of frauds, was that there should 
be some act done by the party beyond the mere con¬ 
tract, to make it binding. Here such acts have been 

(n) 7 Taunt, 597. 1 Moore, 328. (6) 1 Eatt, 192. 

Yy 4' 


done 
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1820. 

TntrcsT 

against 

FfT3n3jnuci>t 


done by die vendee, with respect to the property pur- 
cdiased, and admitting them to be equivocal in their 
nature, still the jury have found by their verdict that 
they were acts of ownership; and that being so, there 
can be no doubt that there was an acceptance of the 
property by the defendant, within the meaning of the 
statute of frauds. 

Cross Seijeant, and Milner, contra. The intent and 
meaning of the statute was, that there should be certain 
forms used in order to make a contract binding, or that 
there should be some clear unequivocal act done by the 
vendee, to shew that he had adopted the contract. In 
this case the acts relied upon were at least equivocal. 
This also was a ready money bargain, and the defend¬ 
ant could have no right to take away the horse until he 
paid the money. They were then stopped by the Court. 

Abbott C. J. The statute of frauds was made for 
wise and beneficial purposes, and ought to receive such 
a construction as will best accord with the plain and 
obvious meaning of the legislature. By the 17th section 
it is enacted, ** that no contract for tlic sale of goods, 
wares, or merchandizes, for the price of 10/. or upwards, 
shall be good, except the buyer shall accept part of the 
goods so sold, and actually receive JLlie same; or give 
something in earnest to bind the bargain, or in part of 
payment; or that some note or memorandum in writing 
of the said bargain,' be made and signed by the parties 
to be charged by such contract, or their agents there¬ 
unto lawfully authorized.” Now in this case there was 
not any earnest given, or any part payment, or any note 
or memorandum in writing. The question, therefore, 

is 
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is whether the buyer bad accepted part of the goods 
sold and actually received the same. Now the word. 
excepted imports not merely that there should be a 
delivery by the seller, but that each party should do 
something by which the bargain should be bound. I do 
not mean, however, to say, that if the buyer were to 
take away the goods without the assent of the seller, 
that would not be sufficient to bind him. In this case 
payment of the price was to be an act concurrent with 
the delivery of the horse; at any rate there is nothing 
to shew that either party understood that the one was 
to precede the other. In the first instance, therefore, 
this was a mere contract between the parties. It is 
urged, however, that there was evidence for the jury to 
find that the defendant had exercised acts of ownership 
as to the horse, on the 20th Sept. It appears from the 
learned judge’s report, that on that day he came to the 
plaintiff’s house; that he and his servant then rode the 
horse, and that he gave some directions as to its fixture 
treatment, and it is urged that these acts might be con¬ 
sidered acts of ownership. 1 am of opinion, however, 
that the defendant had no right of property in the horse 
until the price was paid; he could not then exercise any 
right of ownership. If he had at that time rode away 
with the horse, the plaintiff might have maintained 
trover. The distinction between this case and that 
of Blenfcinstp v. Clayton is, that thei*e the contract was 
not for ready money, but the horse was to be delivered 
within an hour, and the defendant treated it as his 
own by offering it for sale; here the express contract is 
for ready money, and the payment of the price is an 
act concurrent with the delivery of the horse. I think, 

there- 


1830. 

TuCF£ST 

against 

FlTSaZRALO. 
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1820. therefore, that the rule fdr a riew trial must be made 

—— absolute. 

TurnisT 

against 

FiTSGEEAiD. Batley J. This was a ready money bargain, and 
the purchaser could have no right to take away the 
hbrse until he had paid the price. If the arguttifent Oii 
the part of the plaintiff were to prevail, the defefadant 
might have maintained an action for the horse without 
paying the price, which would be contrary td the 
express terms of the contract. 

Holroyd J. The object of the statute of frauds was 
to remove all doubts as to the completion of the bargain, 
and it, therefore, requires some clear and unequivocal 
acts to be done in order to shew that the thing had 
ceased to be in fieri. Those acts are either that the 
buyer shall accept Jiart of the goods sold, and receive 
the sarhe, or give something in earnest or in part pay¬ 
ment, or that the contract be reduced to writing. These 
are all acts that clearly and unequivocally shew that the 
bargain is executed. It is said that the ridiilg of the 
horse by the defendant on the 20th &eptembcY\ and the 
directions then given# may be considered as acts of 
ownership, and were, therefore, evidence of an accep¬ 
tance of the horse; but at that time the defendant had 
no right to take away the horse, ^or admitting, for 
the sake of the argument, that the property had been 
changed, still there is no evidence to shew that Tetnpest 
had ever parted with the possession or control, and if 
he had not, he had at all events a lien for the price, and 
the defendant could not be justified in taking it away 
until the price were paid. In Blcnkinsop v. Clapton, 
the horse was to be delivered absolutely witliin an hour, 

and 
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And tiie piirch^^ had treated it as his bwtt property by 
offhririg to sell it to another; here, on the other hand, 
thO horse was not to be delitered till the price Was paid; 

Best J. I think that to take the case out of the stii- 
tute of frauds, there should be some act so clear and 
unequivocal, as to shew beyond all doubt that the pur¬ 
chaser had accepted the horse. There is hete ho act 
of that description. This was a ready money bargain, 
and the defendant would, therefore, abijuire nO pro¬ 
perty in the horse until he paid the price. The acts, 
therefore, done by him on the 20th SepfemBer, cbiild 
not be acts of ownership, for at that time he had acquired 
ho right to exercise any act of ownership. 

Rule absolute, (a) 


(«) Set! Howe V. Palmer, anlc, o'21. 


KfiyWORTH against Hill and Wife. 

^ROVER against husband and wife, for a bond and 
two promissory notes. The declaration stated that 
the defendants converted and disposed of the same to 
their own use, Plea, not guilty. After verdict for the 
plaintiff, a rule wal* obtained in last JEaster term for ar¬ 
resting the judgment, on the ^ound that no action could 
be supported against the husband and wife for convert¬ 
ing goods to their own use, inasmuch as the wife could 
acquire no property, and the conversion must be by the 
husband only, and Berry v. Neiys (a) was cited. 


#§§ 

18 ^ 0 . 


Tbm»kbt 

Fitzqxeaia. 


U’ednrsday, 
June 14th. 


Declaration in 
trover against 
husband and 
wife stated that 
the defendants 
converted the 
property to 
their own use; 
Held, sufficient 
after verdict. 


(a) Jac, 661. 
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1820. G. Marriott now shewed cause. There are conflict- 
■ ing authorities upon this subject, but the later authori> 

Keyworth 

against tics are all in favour of the form of declaration adopted 
in the present case. In Hodges v. Sampson (a), this very 
point was decided in favour of the plaintiff by the Court 
of King’s Bench, after conference with the other judges; 
and Sir W. Jones mentions, in a note, that when he was 
a Judge of the Common Pleas, the judgment in Berry 
V. Nexys was reversed in the Exchequer Chamber, and 
yet he concurred in the judgment in Hodges v. Samp¬ 
son. Draper v. Fxdkcs (/;), is an authority to the same 
effect, and this distinction is there taken in argument, 
that the action of trover is not grounded upon a pro¬ 
perty supposed to be in the defendants, but npon the 
conversion, which is a tort with which a feme covert 
might be charged as w^cll as with a trespass. Baldwhi 
V. Marton (c), and Btdlcr's N. P. 46., arc also authori¬ 
ties in point. 

Tindal, contra. In Berrif v. Nevys (rf), the Court of 
Exchequer Chamber upon error, held that the conver¬ 
sion must be laid to the use of the husband and not to 
the use of both husband and wife. In Comyn^s Digest, 
tit. Baron and Feme Y, it is laid down that an action 
for a tort done by the husband and wife jointly shall be 
against the husband alone; for the whole shall be in¬ 
tended to be the act of the husband: as in the case of 
trover of goods and conversion to their use. 

Abbott C. J. The question, in this case, arises upon 
a motion in arrest of jiidgment. The ground of the 

(b) YehuUS. ‘7Jac.l. B.lt. 

{(I) Cro.Jac.GQX. 

objec- 


(a) Sir W. Jones, 445. 
(c) Omn, 48, 
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objection is, that inasmuch as a married woman cannot 
acquire property, the conversion of the property .can 
only be the act of the husband, and Uiust be so 
charged. If the allegation in the declaration, that 
the defendants converted t^p property to their own 
use, necessarily imported an acquisition of property 
by them, there would be considerable weight in the 
objection. It seems to me, however, that that is not 
the necessary import of the expression, for a conver¬ 
sion may be by an actual destruction of the property. 
And if the allegation does not necessarily import that the 
defendants acquired a property, we are bound, after the 
verdict, to consider the conversion to have taken place 
by other means than by the acquisition of property. I 
am, thereibre, of opinion that the declaration is suffici¬ 
ent, and that this rule should be discharged. 

Bay LEY J. It is quite clear that in trespass the hus¬ 
band and wife might be jointly sued. The reason of 
which is, that the action is founded on the wrongful act 
of the defendants. Now, it seems to me, that the action 
of trover is founded on the tort also. The cases cited 
on the part of the defendant proceed upon the suppos¬ 
ition that the conversion could only take place by the 
defendants acquiring a property. It seems to me, how¬ 
ever, that in trover the foundation of the action is not 
the acquisition of property by the defen'llants, but the 
deprivation of property to the plaintiffs. If the wife 
were to take up a book, and her husband desired her 
to put it in the fire and burn it, and she did burn it, 
that would be a conversion, and yet the husband and 
wife would acquire no property; so, if a man takes my 
horse and rides it, I may b^g trover for the temporary 
conversion. And if there be any case of a conver¬ 
sion 


m 

18 ^ 6 . 

Kkttworth 

a^hist 

Hitt. 
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1820 . sio^ wi^out aa ultimate chtrngq of pfoperty, we are 
„ bound, after verdict, to imply that it was such a con- 

^^woaxH IT j 

against version OS the wife might be guiky of. 

HttL. ' ‘jf 

Holboyd J. 1 am of the same opinion. The ex- 
pression that the defendants converted the property, 
does not ex vi termini imply a transfer of the property 
to them. The old coses relied upon by the defendants 
seem to proceed upon the ground that the term “ con¬ 
version” implies a change of property. It must be 
recollected, however, that trover will lie for a temporary 
conversion, and of that the wife as well as the husband 
may be guilty. Where, indeed, damages are given for 
the permanent value of the property, it has been held 
that the property becomes changed by virtue of the 
judgment; but if there can be any case in which the 
conversion could be by both, then, after verdict, we 
must intend that that was the conversion proved at 
the trial. 1 am therefore of opinion, that as the allc- 
gation that the defendants converted the property docs 
not ex vi termini import that they acquired a property 
in it, w'e are to intend, after verdict, that the conversion 
proved was one of which the wife might be guilty as w ell 
as the husband, and therefore that the objection ought 
not to prevail. 

Best J. I -am of the same opinion. The argument 
urged on the part of the defendant assumes that the 
action of trover will lie only in case of a permanent con¬ 
version of tlic property : but that is not so; for it will lie 
against a peim)n who takes the goods of another and im¬ 
mediately hands them over to a third person. To support 
the action, it is sufficient to shew deprivation on the 

part 
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part of the plaintiffs, wit|iout ^hqwing that the de&nde^ts 1820. 
actually converted the property to their own benefit. In- 

Kxvw(»xb 

asmuch, therefore, as there may be a conversion without a^im 

" Hitt 

acquisition of proper^, 1 ^ of opinion that after 
verdict this declaration is sufficient. There may' be a 
distinction between detinue and trover: in the former, 
the plaintift* seeks to recover the goods in specie; in the 
latter, he only asks for damages. 

^ Rule discharged. 

(a) See Marshes case, 1 l.eonard, 312. And Isaac v. Clarke, 2 Bul- 
slrodcy 308., per Doddridge J., “If goods art* delivered to husband and 
wife, no action of detinue lies against them both for tliese, but against tlic 
husband alone.” And he cites 38. £d. 3. fol. 1. And the reason of this 
is that the wife cannot detain. 


Goodtitle, on tlie Demise of King, against 

' ' o June 14th. 


Woodward. 


■pfJECTMENT on the demise of several trustees, To entitle joint 
seised or property in trust tor the repair or a high- ver in ejectment 
way, as joint^ tenants. Plea, not guilty. The cause fSH'year^to*"*^ 
was tried before Best J., at the last assizes for the county to^uif rau2 be 
of Lcicestei', and the only point in the cause was as to 
the sufficiency of the notice to quit. The defendant ants at the time 

It is served ; 

being tenant from year to year; the notice was signed but if the notice 
by one Charles King, and purported to be given by him agent it is suffi- 
as agent for all the trustees. When it w^as served, the timrity bo sX' 
tenant made no objection to it. In order to shew the cogSd^; Tiid 

Uiereforc, 
where such no¬ 
tice was given by an agent under a written authority, which at the jtime of tJic service of the 
notice had been signed only l>y some of the several joint tenants, but afterwards was signed 
by all the others; Held, tliat tlie subsequent recognition was sufficient to giv4: validity tg 
the authority from the beginniug, and that the notice to quit was therefore suffleienb 

authority 
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1S20. authority of the agent who signed the notice (he having 
died before the trial) a written authority was produced, 

Opomnut 

againit Signed by all the trustees; but it appeared that at the 

WooaWAKo. ... I 1 , . 1 

time the notice was served, the authority to the agent 
had only been signed by part of the trustees, and that 
the rest had signed it subsequently. It was objected 
that the authority was not sufficient, because, at the 
time of giving the notice to quit, it was not signed by 
all the trustees. The learned*Tudge inclined to think 
that the subsequent recognition of the authority of the 
agent was sufficient. It was stated, however, that in a 
late case the Court of Common Pleas had ruled other¬ 
wise, and in deference to that authority he directed a 
nonsuit, with liberty to the plaintiff to move to enter a 
verdict. A rule nisi having been obtained for that pur¬ 
pose in last Easier term 

Clarke and Adams now shewed cause. At the time 

when this notice was delivered to the tenant, the agent 
▼ 

who signed it had authority only from some of the 
plaintiffs. It is true that the rest subsequently signed 
it; but Right and Cidhell (a) is an authority to shew that 
a notice signed by two out of three joint-tenants is 
not sufficient, and that a subsequent recognition by the 
others will not do. 

Phillij^s and G. Marriott, contra. There is a dis¬ 
tinction between a notice to quit and an authority to 
an agent to give such notice. If the trustees had not 
employed an agent, but had given the notice themselves, 
all must have signed it; and if any one had omitted to 



(a) 5 East, 
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sign it would have been insufficient, for the reas<Rl 
given in Right and CutheUf viz. that the tenant is entitled^ 
to such a notice as he could act upon with certainty at 
the time it is given, i^ut here a person was df^uted 
to give a notice in the name of the trustees, and a sub¬ 
sequent recognition of his authority, by all the trustees 
signing it before the ejectment, gives validity to the 
authority from the beginning. The reasoning in the 
case of Right and Ctdhel^ does not apply; for the written 
authority need not be shewn to the tenant when the 
notice is delivered j for he can derive no information 
from the notice, whether the authority has been signed 
by all or by what number of the lessors of the plaintiff. 
There is no reason, therefore, why the recognition by 
the lessors of the plaintiff before the ejectment should 
not have the effect of giving validity to the authority. 
The maxim of law applies to this case, “ Omnis rati- 
habitio retrohabitur et mandate tequiparatur.” And on 
this principle an entry on land, made by a person with¬ 
out authority, on behalf of an heir at law, to take tdvan- 
tage of a condition, is a sufficient entr}', if assented 
to afterward* by the heir. Co. Litt. 258. <z., Fitchet 
V. Adam (a), and Trcvillian v. Pine (6), are authorities 
in point. 


18 ^ 0 * 

Oooxtrnef^ 

againti’' 

Woodward. 


Abbott C. J. I am of opinion that the occupier, 
having received notice to quit, purporting to be given 
on the part of all the lessors of the plaintiff, had then 
such a notice as he could act upon with certainty at the 
time it was given; the inconvenience, therefor^ con¬ 
templated in Right and Cuthell does not arise in this case. 


(a) 3 Stra. 1138. 

VOL. IIU 


112. S*C Satk> 107. 

Z z The 
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IS20. 


GoOOTlTtE 

agttin^ 

WodowARs. 


FrUlay, 

June ICth. 

In covenant by 
lessor against 
lessee upon a 
lea-.c reserving 
an increased 
rent for every 
acre of certain 
lands converted 
into tillage, the 
jury l)y their 
verdict having 
given damages 
for the actual 
injury sustained 
instead of the 
increased rent, 
the Court will 
not refuse the 
plaintiff a new 
trial, on the 
ground that 
the verdict was 
consistent vvitli 
justice; second¬ 
ly, tl«e Judge 
having ex¬ 
pressly directed 
the jury to find 
damages to the 
amount of the 
increased rent; 
the Court 
granted the new 
trial without 
payment of 
costs, 


The ohly question is, whether the agent had authority 
•to give the notice: and I am of dpihion that the maxinl 
of law Omnis ratihabitio retirohabitur et inandato 
£equl|li^tur” applies here, and that the subsequent re¬ 
cognition by all the lessors of the plaintiflp gives eH^ct 
to the authority. 

Rule absolute. 


Farrant and Another against Olmius. 


^OVENANT by lessor against lessee. The lease set out 
in the declaration contained, besides a common re¬ 
servation of a certain fixed annual rent, the following 
reddendum: yielding and paying the further yearly rent 

of 50/. for every acre of certain fields therein described as, 
at the time of the leasej being ploughed up, which should 
not for three years before the expiration or other deter¬ 
mination of the demise be laid down for grass, and so 
kept down during the remainder of the term; and also, 
for every acre of the lands nnfl hereditaments thereby 
demised, except the saitl fields mentioned in the former 
reservation, which the defendant should plough, dig up, 
or convert into tillage, the yearly rent of 50/. per annum 
for every acre.” There were also covenants for repair¬ 
ing, and for delivering up the premises in repair. I'lie 
breaches assigned were, first, for delivering up the pre¬ 
mises out of repair; secondly, that the defendant did 
not, three years before the expiration of the term, lay 
down the fields mentioned in the first reddendum for 
grass, nor continue the same so laid down for the 
remRinder of die demise^ whereby the defendant became 

lihbie 



IN Tltk ^'ibsT' liTtSAA db OEOIW^E IV. 

liable to pay at the rate df $0Z. per attnum for evety acte 
df the ^ame; thirdly, that the defendant, in the years 1816, 

1817,1818, and 1819, ts^nverted Into tillage fifty ftqres of 
the lands, being other and different from the fiel^ men¬ 
tioned in the former covenant, and kept and continued the 
same so converted into tillage until the termination of 
the term, whereby the defendant became liable to pay 
SO/, per annum for every acre of the said last-mentioned 
lands. The defendant pleaded several pleas, taking 
issues upon the several breaches. At the trial before 
Richards C. B., at the last assizes for the county of 
Kent, the plaintift' proved that the premises were de¬ 
livered up at the end of the term out of repair; and 
he also proved that the defendant had not, within three 
years before the termination of the term laid down 
for grass, any of the lands mentioned in the first redden¬ 
dum. His counsel, however, stated, tliat in that respect 
he would only take a verdict for one half a-ycar’s in¬ 
creased rent. It was then proved that the defendant 
had converted into tillage, during the last four years of 
the term, such a quantity of the lands mentioned in the 
other reddendum as, at the rate of 50/. per acre per 
annum, would entitle him to the increased rent of 
1550/.; but it appeared that the actual damage to the 
land did not amount to that sum. The learned Judge 
directed the jury to find such damages for the breach 
of the covenant to repair, as in their judgment would 
be a compensation to him for the actual damage he had 
thereby sustained; and as to the other breaches, he 
directed the jury that the plaintiff was entitled to recover 
damages at the rate per annum mentioned in the red¬ 
dendum, and therefore he directed the jury to find half a 
year’s rent for the land not laid into grass, and 1550/, for 

Zz 2 the 


182b. 

bAARAMZ 

Oluxos. 
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1820. 

FAKRAin! 

ngainst 

OlMWa, 


the land converted into tillage. The jury brought 
in a verdict for 1100^. damages; and being desired by 
the learned Judge to reconsider the same, and to specify 
how much they allowed for the repairs, and how much 
for the land, they stated that they foilnd 500/. damages 
for the repairs, and 600/. in respect of the injury done 
to the land. In Easter term Manyat obtained a rule 
nisi for a new trial, on the ground that the jury were 
bound to give the increased renl. And now 


Ckitty and Thesiger shewed cause. The Court will 
not set aside this verdict if they can see that justice has 
been done. The plaintiff seeks to recover, not only a 
compensation for the actual injury he has sustained, but 
a gross sum reserved as stipulated damag|cs, in the event 
of certain things being done. The jury have given him 
a compensation for the actual damage he has sustained, 
«nd their verdict is therefore consistent with the justice 
of the case. In Smith v. Frampton (a) the Court refused 
to grant a new trial where there had been a verdict for 
the defendant in an action for negligently keeping his 
lire, by which plaintiff's house was burnt, on the ground 
that it was a hard action. In Farewell v. Chaffey (i) 
Lord Man^ld said that a new trial ought to be granted 
to attain justice, but not to gratify litigious passions upon 
eveiy point of summum jus: here the plaintiff insists 
upon summum jus. And he also cited Deerly v. The 
Duchess of Mazarin (c), and Cox v. Kitchen (</), as 
authorities to shew that the Court will not set aside a 
verdict against law, if consistent with the justice and 
conscience of the case. 


(o) 1 Ld. Raym* GSt (i) 1 54. 

(c) 2 Salk. 64e. (d) £os. 4^ Pull, 33S. 

Marryai 
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Marryat and BamewaU, contra, were stopped by the 
Court. 

Abbott C. J. The jury, in this case, have given by 
their verdict a compensati&n for what they consider to 
be the actual damage sustained, when, in point of law, 
they ought to have given the increased rent. It is send, 
however, that the Court ought not to disturb such a ver¬ 
dict, because it is consiltent with justice. If that argu¬ 
ment, however, were to prevail, it would encourage juries 
to commit a breach of duty by finding verdicts contrary 
to law, and would enable them to set aside the contracts 
of mankind. There certainly is nothing unreasonable 
in a landlord stipulating that particular lands shall not 
be converted into tillage at all, and that in case that 
be done, a large sum shall be paid by way of stipu¬ 
lated damages. In this case, there is an express 
contract for stipulated damages, and the jury haRe 
given a verdict for arbitrary damages. I am there¬ 
fore of opinion that there should be a new trial. 


695 

1820 . 

FAX.IUMT 

against 

Omuob* 


Chitty then urged, that inasmuch as this was a mis¬ 
take of the jury, the rule could only be made abso¬ 
lute on payment of costs; but the Court said, that 
inasmuch as the jury had found their verdict con¬ 
trary to the express directions of the learned Judge, 
in point of law, the rule should be made absolute 
generally. 

Rule absolute, (a) 

(a) At the Summer assizes the defendant tendered evidence to shew 
that tlie actual damage to the land was less than the sum claimed as in¬ 
creased rent; but Abbott C. J. rejected tiie evidence, and the plaintiff 
recovered the increased rent. 


Zz 3 



gASE§ Iis> trinity TiiiiM 


691? 

1820. 


Tuetdatf, 

June SOt^ 

In an action 
brought against 
the ^eriff for 
money levied 
under a fi. fa. 
without any 
previous de¬ 
mand, the 
Court will stay 
the proceeding, 
upon payment 
of the sum le¬ 
vied, without 
costs. 


Jefferies against Sheppard, Esq. 

'J’HIS was a rule 

why, on payment of 304 without costs, proceedings 
should not be stayed. The defendant was late sheriff pf 
the county of Gloucester, and in Michaelmas terni last 
a writ of fi. fa. was directed to him in an action at 
the suit of the present plaintifij indorsed to pay 364 
In Hilat'y term the sheriff was ruled to return the 
writ, and returned fieri feci. Upon which the plaintiff 
brought an action for money had aifd received, to 
recover the amount of the levy. The rule w'as obtained 
on an affidavit from the under-sheriff, stating that he 
had always been ready to pay the money to the plain¬ 
tiff, and that the present action had been commenced 
■^ithout any demand of the money having been pre¬ 
viously made. 

Marryat, for the plaintiffi contended that the Court 
ought not to interfere. 


calling on the plaintiff to shew cause 


Abbott C. J. For the protection of sheriffs who act 
with good faith, I think we ought to interfere, and to 
stay proceedings whore an action like this is com¬ 
menced without a previous demand of the sum levied; 
and we think the sheriff* has come in time to make 
this application. 

Per Curiam, „ Rule absolute. 


Campbell for the defendant. 
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Chalmers, Assignee of Lloyd, a BanKriipt, 

against Page. 

y^SSUMPSIT upon a special contract between Lloyd 
and the defendant. Plea, general issue. At the 
trial of the cause, at the Guildhall sittings after last Mi~ 
chaelmas term, before Abbott C. J., a verdict was found 
for the plaintifl’ for G.?., subject to the opinion of 

this Court, upon the following case. In the year 1811, 
certain policies of Insurance, upon which a loss had 
happened, were put into the hands of the defendant, by 
James Lloyd^ the bankrupt (being the person interested) 
in order that the defendant might procure the under¬ 
writers to adjust the loss, and might collect the money 
from them j and upon this occasion, bne John Air, an 
underwriter for 200^., adjusted the loss, and cancollejl 
his name on the policy, but did not pay the amount of 
his subscription to the defendant, nor did the defendant 
render an account thereof to James Lloyd. After this 
adjustment and cancellation, the policies were delivered, 
by the defendant, to Lloyd, and he, before the month of 
October, 1812, and before his bankruptcy, deposited the 
same with Messrs Prescott, Grotc, and Co., his bankers, 
as security for monies advanced or to be advanced. 
On the 9th October, 1812, Prescott and Co. had a lien 
on the policies, to the amount of 84-3/. 165. 5d., which 
debt was never lessened before lAoi/d's bankruptcy. On 
the said 9th October, the defendant, who then was ac¬ 
quainted with the liejft which Messrs. Prescott and Co. 
had upon the policies, wrote the following letter to the 
bankrupt, dated 9th October, 1812. “In compliance 

7* 7. 4- with 


1820. 


Wednesday, 
June 2t8t. 


Certain policies 
of insurance be¬ 
longing to A. 
bad been de¬ 
posited by him 
as a -ecurity for 
a debt of 8(K3Z. 
at a banker’s, 

S., who w'cis 
acquainted with 
these I'iicum- 
stances, after¬ 
wards, at tlie 
desire of A., 
expressly un¬ 
dertook to take 
the policies and 
to settle with 
//. tr., and to 
pay in the 
amount which 
he might re¬ 
ceive at the 
banker’s to 
A. \ account 
there. Upon 
this under- 
t.tking tlie poli. 
cics M ere give n 
to him, anti up¬ 
on them he re¬ 
ceived the sum 
of 919/. A. 
having become 
bankrupt, and 
being then in¬ 
debted to B. in 
a larger sum, 
the latter re¬ 
fused to pay 
over the money 
so received : 
Held, tliat the 
assignee of A. 
could not (e'-cti 
with the assent 
of the banker) 
maintain any 
action against 
li. for Uie 
breach of h is 
undertetkin;^. 
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1820. with your wishes, I will take the policies on the Hope 
for 35501., and endeavour to settle with the underwriters 

Chauuquus 

against for their subscriptions. The amount I may recover on 
the aforesaid policies, I will engage to pay over to 
Messrs Prescott, Grote, and Co., for your account.” In 
pursuance of this letter, the policies were placed in the 
hands of the defendant, and he afterwards, and before 
the commencement of the action, received from several 
of the underwriters divers sums, amounting to 949/. Os,, 
and also received from Air 200/., at which Air had ad¬ 
justed the loss upon the cancellation of his ntune. At 
the time when the defendant receivtid' the policies in 
pursuance of his letter, he had a claim Zloyd to an 
amount less than the whole sum subsequently received 
by him upon the policies; but Uoyd afterwards be¬ 
came further indebted to him, so as to render his claim 
greater than the amount of those sums. On the 6th 
Fehnutry, 1816, a commission issued against Lloyd, 
under which the plaintiff was chosen assignee. The de¬ 
fendant claimed to bo allowed the debt due to him 
from the bai|krupt, against the sums received by him on 
the policies. The present action was brought by con¬ 
sent of Prescott and Co., and the question for the opi¬ 
nion of the Court wi|is, whether the plaintiff had a 
right to maintain the present action for a breach of 
the agreement contained in the said letter of October 
Dth, 1812, and whether the counter claim of the defend¬ 
ant was an answer to such action, or any part of the 
demand ought to be recovered. The case was argued 
in last HUdiy term by 

ok 

F. Pollock for the plaintiff. The question is, whether 
the plaintiff, as assignee of Lloyd, can maintain this 

action 
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action, and whether, if he can, the defendant is not 
entitled to the set-off claimed by him. Whenever a 
trader has an interest in a contract, that interest passes 
to his assignee, in case he becomes a bankrupt, ahd the 
assignee must sue upon that contract. This doctrine 
may be found in Winch v, Keelei/ (a), and Carpenter v. 
Marnell (6), where the rule laid down is, that property 
in which a bankrupt has only a trust estate, does not 
pass to his assignees; but wherever there is an interest, 
it does. Now here, admitting that, as far as Prescott 
and Co's, debt is concerned, the bankrupt is to be con¬ 
sidered as a trustee for them ; it is clear, that as to the 
surplus, he is himself interested. The whole, therefore, 
passes to his assignee, who must bring the action, and 
having recovered the property, the assignee will be in 
the situation of a trustee for Prescott and Co., as far as 
their debt extends, and will hold the remainder for the 
general benefit of the whole body of creditors. Then, 
secondly, the defendant is not entitled to a set-off; for 
he has, by his own special agreement, deprived himself 
of it. In his letter, he expressly undertoa|||to pay over 
the amount he might receive to Prrscoif/ and Co. for the 
account of Lloyd. He knew of the lien which Prescott 
and Co. had upon the policies, and with that knowledge 
made this promise. In Fair v. M*Iver (c), the set-off 
was refused, because, in that case the defendant was 
not the bona fide holder of the bills sought to be set off. 
Here there was no mutual credit; for there was no de¬ 
posit of property, nor any interchange of liability. The 
policies were put into the defandant’s hands upon a 
special agreement, which he hRs violated. He cannot, 

(a) 1 r.R. ei9. (6) 3JB.^P.40. (c) 16 150. 

there^ 
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r^AO*. 


therefore, he entitled to a ^et-o0*, and ought not to be 
in a hotter situation than he would have been in case 
I2cyd had not been a bankrupt. 


contra. It is admitted, that where the bank¬ 
rupt is a mere trustee, no interest passes to his as¬ 
signees. fiere, then, the plaintiff is in this situation; 
if Prescott and Co. have a right to j)art of this money, 
the assignees, as to that, have no right to sue. If the 
other part is the property of the bankrupt, as to that, 
the defendant has a right of set-off; for that right of 
set-off is expressly given by the 5 G. 2. The assignees 
have no right to recover that which will not be divisible 
ultimately amongst the general body of creditors. The 
only promise by the defendant in this case is, that he 
will pay over to the bankrupt’s account what he may 
collect under the jiolicics. Even if no bankruptcy had 
not iptervened, the defendant would liave had a right of 
set-off. In Atkinson v. Elliott (ff), the bankrupt being 
indebted in two sums, for goods sold, in tl)e first of 
which the credit had expired, and in the second not, 
gave a bill of exchange exceeding the whole amount of 
the first goods, and the defendants expressly agrcetl to 
repay him the over|)lus; yet in that case they w’crc al¬ 
lowed a set-off, in respect of the second parcel of goods. 
That case was one of an express contract, and is very 
similar to the present. The cases of Lcchmerc. v. Flaw- 
kins {b), Cornfmth v. liivctt (c), Smith v. Hodson {d), and 
Eland v. Karr (c), are to the same effect. In the last case, 
there was the additional circumstance, that the goods 


(a) 7 r. R. 378. 
(c) 2M.^S. .510. 
(tf) 1 .375. 


(6) 2 Esp. 62.5. 
(d) 4 T.R. 1.3.5. 


had 
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Jiad been fraudulently obtained. The ease of Fair y. 
M*Tver turned on the ground of frand only. 

F. Polloclcy in reply. The contract was entire, and 
cannot be severed; and if the bankrupt be interested in 
any part, the assignee may maintain this action. The 
cases cited are distinguishable, on the ground, that here 
the contract between the parties expressly excludes the 
defendant from liis set off. 

Cur adv. vuU. 


w 


C»AZAat«$i 
PAOlb 


The judgment of the Court was now delivered by 
Abbotf. C. J., who, after stating the case, proceeded 
thus. Upon the argument in this case, it was con¬ 
tended, on the part of the defendant, that, considering 
this letter of the defendant to be an agreement entered 
into by him, for the benefit of Prescott and Co., the 
interest in the contract and the right to sue, would not 
pass under the commission to the assignee of the bank¬ 
rupt ; and if so, the plaintijBT could not maintain the 
present action; or if it is to be considered as an agree- 
ment for the benefit of the bankrupt, then, in tliat view, 
although the assignee might sue, yet if he did, the de¬ 
fendant, under the statute of 5 G. 2. c. 28., would be 
entitled to set off his demand on the bankrupt. The 
defendant is, therefore, put in this dilemma, by the argu¬ 
ment : either he is not competent, by law, to maintain 
this action, or, if he is competent, the defendant has a 
good answer to it. It is not necessary for us to say, 
whether Prescott and Co. could maintain an action 
against the defendant, because they are not before us; 
and, although the case has stated, that the action by 
the assignee was brought with their consent; yet still 

po 
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1820. no judgment which we could give on this record, would 
be at all binding on them. We are of opinion, that 

CuAI.UE]tS ^ 

against the plaintiff is placed in the dilemma which I have be¬ 
fore mentioned, and, consequently, that in either view 
of the case, there must be judgment of nonsuit. 

Nonsuit entered. 


Wednesday, 
June 21st. 


Lewis, Gent, against Clement. 


Declaration for 
a libel concern¬ 
ing the plaintiff 
in his profession 
as an aitorneyt 
The libel began, 
“ shameful con¬ 
duct of an at¬ 
torney,” and 
then proceeded 
to give an ac¬ 
count of pro¬ 
ceedings in a 
court of law, 
which contained 
matter injurious 
to the plaintifl''s 
professional 
character. The 
defendant 
pleaded that 
the supposed 
libel contained 
a true account 
of the proceed, 
ings in the 
court of law : 
Held, after 
verdict for the 
defendant, 
tliat the plea 
was bad, inas- 


J^ECLARATION by plaintiff, an attorney, stated 
that before the publishing of the libel he had been 
retained and emploj'ecl by one Wm, Carla- as his attor¬ 
ney, and that the defendant, intending to injure him, 
did compose, print, and publish, in a public newspaper 
called The Observey-f the following libel concerning the 
plaintiff in his profession, and concerning liis conduct 
in the proceedings on behalf of W w. Carter: lu- 

‘‘ solvent Debtor.s Court Shameful conduct of an ai- 
“ tomeif. Eadcs and JVood v. Carter — Jfm, Carta’, 
“ the insolvent, an elderly man, by trade a carpenter, 
“ who resided at Ramsgate, and possessed a house and 
“ garden, exceedii^ 500/. in value, was opposed in 
“ his discharge by Mr. Heath on the part of his cre- 
“ ditors. The ground of Mr. EleatlC^ opposition was 
“ that the insolvent had put his clients, the opposing 
“ creditors, to considerable expense in defending two 


much as the 

words “ shameful rx>nduct of an attorney” formed no part of the proceedings in the court 
of law, and that the plaintiff was therefore entitled to judgment. 

Quaere, Whether it be lawful to publish proceedings of a court of law containing matter 
defamatory of a person neitlier a paer^ to the suit nor present at the time of the enquiry. 


** actions, 
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“ actions, brought by them for goods delivered and 
“ received, and for bringing a bill of error after the 
“ verdict had been given against him, which put them 
“ to a further expense; and also for wasting his effects, 

“ by giving a warrant of attorney, and mortgage of* 
“ his house, to his solicitor, Mr. Lewis^ of Ramsgate, 
and thereby defrauding the remainder of the cre- 
“ ditors by such an undue preference.” The libel 
then proceeded to give the substance of the speeches 
of counsel and the examination of the insolvent, which 
contained matter reflecting on the plaintiff’s conduct 
as attorney, and concluded by stating, that the Judge, 
Mr. Serjeant Rmnington, deprecated in strong lan¬ 
guage the conduct of plaintiff, and suggested to Mr. 
Heath that in such a flagrant case they ought to apply 
to the Court of King’s Bench upon the subject of 
Z/etctVs conduct. Plea, first, not guilty; second, that 
William Carter had been imprisoned and detained in 
custodv for debts due to Eades and Wood ; that William 
Carter appeared before the insolvent debtor’s court as 
an insolvent debtor seeking his discharge from im¬ 
prisonment; and that upon that occasion G. H. Esq., 
as counsel for Eades and Wood, publicly in the court 
opposed the discharge of Caster from imprisonment; 
then stating, ns such counsel, publicly in and to the 
same Court, as follows: “ It then set out his statement, 
as well as that of the opposite counsel, the insolvent’s 
examination, and the observations of the Judge in the 
words of the libel, and concluded by stating that the 
insolvent debtors’ court was and still is a public court 
of justice of our lord the king, and that the libel in 
the declaration mentioned was and contained a faithful 
and true account of the several proceedings so had in 

the 


1820 . 


Lewis 

ngfdmt 

CtEMSKT. 
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I6S0. tiie same as afoitsSaid bn the occasion afbtesaid. Re¬ 
plication, that the defendant published the same of his 
dgaiiitt owh wroilg. The cause was tried before Ahhdtt C. J. 

CixkMki. Suhnner assizes, 1818, for the county of 

when the jury found a verdict for the defendant on 
the justification. Marjyaf, in Michaelmas term, fol- 
lomng obtained a rule nisi for entering judgment for 
the plaintiff, on the ground that the pleas were insufli- 
cient. First, because it is not lawful to publish what 
passes in a CoUtt of justice, if it be defamatory of an¬ 
other who is neither a party tb the suit nor present at the 
enquiry; secondlyi because the pleas do not purport to 
set out the very words used, but only the effect of them; 
and, thirdly, because thhy only go to that part of the 
libel which purports to contain the statement of what 
.actually passed irt the court, and do not justify the 
comment with which it was aucothpanied, viz. shameful 
conduct of an attorney. 

Adolphus and Platt how shewed cause. The objec¬ 
tions to the pleas are: first, that in point of law this 
publication of t!ie proceedings of a court of justice con¬ 
taining matter defamatory is not justifiable; and, se¬ 
condly, fhat at all events the particular justification on 
this record is insufficient The object of the law in re¬ 
pressing slander is twofold, first to preserve to indivi¬ 
duals their good fame, and secondly, to prevent those 
breaches of the peace which the publication of slander¬ 
ous matter has a natural tendency to produce. It is not 
merely because a publication gives pain and produces 
a serious injury to another, that it is therefore actionable 
bt indictable j for a severe or ludicrous fcrkicism on the 

Works 
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works of an author is not actionable, Carr arid Hoodi (d) 
In case, it is laid down, ** that every one whd 

shall be convicted shall be a contriver of the libfel or 
procurer of the contriving of it, or a malicious piiblishtT 
of it, knowing it to be a libel; for if one reads k libeh 
that is no publication of it, or if he hears it r^d^ it is 
no publication of it; for before he reads or heats it he 
cannot know it to be a libel; or if he hears or reads it 
and laiighs at it, it is no publication of it: but ilj after 
he has read or heard it, he repeats it, or any part of itj 
in the hearing of others, or after that he knows it to be a 
libel, he reads it to others,, that is an unlawful publica¬ 
tion of it, or if he writes a copy of it and does not 
publish it to others, it is nb publication of the libel: for 
every one who shall be convicted, ought to be a contriver, 
procurer, or publisher of it, knowing it to be a libel.” 
In this case of the supposed.|ibel, the defendant, when he 
first heard the subject matter in the insolvent debtors* 
court, did not know that it was a libel, and he was 
neither an inventor or a contriver, and therefore the 
publication is not actionable. There are authorities to 
shew that it is lawful to publish proceedings in courts of 
justice in a candid, fair, and impartial nianner* nay^ not 
only that they may be published, but that they may be 
animadverted upon. Itc.v v. Up't and White {b) and 
Cun;i/ V. JValtiT (r) arc authorities in point. In the latter 
case. Lord C. J. Byre held, that a bona fide report of 
what passed in a court of justice was not actionable, and 
he is reported to have told the jury that although what 
was contained in the paper, might be very injurious to the 


im. 


Lewis 

CUEIUEHT. 




(a) 1 Camjib. 355, 
(c) 1 £sp. 457. 


(/>) 1 Cavi2>b, 559, 
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1S2Q. character of magistrates, he was of (pinion, Uiat, being 
a true account of what took place in a court of justice, 
against which is open to all the world, the publication was 
not unlawful; and the Court of Common Pleas con¬ 
firmed that opinion. Hex v. Fisher {a) is an authority 
to the same effect The reason for allowing such 
publications is thus given by Lawrence J., in Mex t. 
Wright {b) : “ The general advantage to the country, 
in having these proceedings made public, more than 
counterbalances the inconveniences to private persons, 
whose conduct may the subject of such proceedings. 
The same reasons, also, apply to the proceedings in 

‘tV 

parliament. It i$ of advantage to the public, and even 
to the legislative bodies, that true accounts of their 
proceedings should be circulated; and they would be 
deprived of that advantage, if no person could publish 
them without being published as a libeller.” In Rex v. 
Creeve^{c) it was held, that a member of parliament 
may be indicted for publi^ing a report of his speech 
delivered in that house, if it contained libellous matter, 
although the publication were a correct report of such 
speech, and be made in consequence of an incorrect 
copy having appeared in the newspapers. So also, if a 
party publish a highly coloured account of judicial 
proceedings, with observations upon what passed in 
court. Stiles v. Nokes. {d) These are exceptions to the 
general rule, and do not establish, that, because every 
thing may not be published, nothing shall be published 
at all. In all such cases, it must be a question for the 
jury, with what mind the party published the statement 
complained of, whether he did it with a view of fairly 

(a) 2 Campb. 563, (h) 8 T. R. 299, 

(c> 1 M. 4; S, 273. (rf) 7 £aH, 493. 

com- 
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communicating to the public a true account of the pro¬ 
ceedings or not. The circumstance of the plaintiff’s 
not being a party to nor present at^the discussion which 
took place in the insolvent debtor’s court, and, therefore, 
having no means of proving the contrary of what was 
asserted to his prejudice, cannot vary this case. For if 
the plaintifTs conduct gave rise to the discussion, he 
could have no reason to complain of what took place. 
The same objection would apply, in all cases where the 
conduct of a third party gives rise to the cause. In cases 
of usury and gaming, the discussion usually arises from 
the conduct a person not a party to the cause. If the 
plaintiff’s Conduct was necessarily indd^tal to the dis¬ 
cussion then before the Court, it was impossible to avoid 
enquiring into it, and it was equally impossible to give 
a true account of what took place, without stating that 
which related to him. The second objection is, that 
the pleas apply only to the effect of what had passed 
in the insolvent debtors? csourt, without stating the words 
used. But if it be lawful to publish the proceedings 
of a court of justice, it must be so to publish the sub¬ 
stance and effect of those proceedings; for it is impos- 


•roT 

1820. 

Lewis 

against 

Cl.E3CEMT3« 


sible to give the very words use^ and the defendant 
has justified in the words of the libel. Thirdly, the 
comment which is contained in the title, ** Shameful 
conduct of an Attornc'y,” is warranted by the facts dis¬ 
closed by the report. And, if the facts which justified 
that comment, were a legal publication, it follows, that 
the comment itself is equally so. 


and Chitfpi coiitrA. This statement, wluctt 
consists of the supposed observations of the Judge of 
the Court, of the counsel on both sides, and of the evi- 


VoL. III. 3 A 


dence 
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1820* denccof the insolvent, is not a privileged publication, 
because it contains matter defamatory of a third person, 

Liwis 

0 ^ 0 ^ not a party ta the suit, nor present on the enquiry, and, 
CuDaxms* 

consequently, not then in a condition to enter into Ids 
own justification. A party is not entitled to publish any 
matter, merely because it passes in a court of justice, 
witliout enquiring into its truth or falsehood. The right 
claimed, appears to have taken its rise, from the privi¬ 
lege that is allowed in courts of justice. In the course 
of legal proceedings, tlie affidavit of a party, even though 
it contain matter reflecting upon the character of an¬ 
other person, is privileged^ if material to the question 
brfore the Courb The same privilege is allowed to a 
person presenting a petition , to the House of Com¬ 
mons: so also to members of both Houses of the 
Legislature, speaking in parliament, or to a witness 
upon examination, although his evidence may be calcu¬ 
lated to injure the character of a third person. In all 
these cases, however, the privilege is allowed from the 
necessity of allowing a free discussion and examination 
of matters either in parliament or in courts of justice. 
The privilege, however, goes no further; for it is not 
competent to a man to print and publish elsewhere m.atter 
thus privileged i» the |^ce where it is delivered. Thus, 
also, counsel arc privi^gedh from the necessity of permit¬ 
ting a free discussion for the iiitercst of their clients; if 
they were, however, to repeat out of court defamatory 
language which they spoke liihtlc in the discharge of their 
professional duty they would be liable to an action. It 
has been expressly decided that a member of parliament 
is not justified in printing and publishing a speech which 
he had delivered in parliament, even though the object 
of the publication was to correct a mis-statement which 

had 
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had been niad6 of that speech; v. t^Heoey, (d) It 
has also beet! held, that if a man distribute printed 
copies of a petition beyond those pririted for the llouse 
of Commons, he is liable to an ‘‘action, if the petition 
contained libellous matter} tjild v. lKxn^, (t) In this 
case, there clearly was no necessity for publishing this 
statement; and, therefore, it is not privileged. The 
first attempt to publish a libellous statement of what 
passed in a court of justice occurred in l79d, in the 
case of Currie v. Walter, But in that case no judgment 
was ever pronounced. The case of "Rex v. Wright only 
shews that the Court will not grant a criminal information 
for publishing a report of a dbaimittee of the House of 
Commons reflecting on thfe Character of an individual. 
Admitting, however, the necessity for the publication of 
proceedings of courts of justice, there could be no ne¬ 
cessity to give the names of the parties, or to give a 
slanderous title to the publication. These pleas are 
also bad, because they do not affect to give the precise 
language used on the occaidon to which it relates, for 
they only state — “ the counsel suggested — the wit¬ 
ness persisted — and, the Judge deprecated.''^ — It is 
incumbent on a person who justifies the repetition Of 
slander to give the precise w'ords m which the slander 
was uttered, in order to fumiish ^ person slandered 
with the means of bringing an ai^ioh against the persori 
whose slander he repealed. The pleas are also defective, 
because they do not justify the whole of the publication : 
for there is no justification of the words —^ ** Shameful 
conduct of an attorney.” 

4 

(«) 1 M. S. 275. vide Hex V. Lord Ahirt"don, 1 Esp, N. P. C. 226. 

(J>) 1 LeiinXf 240. 
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Abbott C. J. now delivered the judgment of the 
Court This was an action for a libel, which professed 
to contain a narrative of the proceedings of the court 
of insolvent debtors, on the application of a person of 
the name of Carter, to be discharged from imprison¬ 
ment It begins, “ Shameful conduct of an Attorney,” 
and then proceeds widx a detail of the speeches of 
counsel, the examination of the insolvent, and the ob¬ 
servations of the Judge. The defendant pleaded that 
the supposed libel contained a correct account of what 
actually passed in the court on the occasion alluded to. 
Issue was joined, end a verdict was found for the de¬ 
fendant. An application was made to the Court, by the 
plaintiff, that he m^ht have judgment, notwithstand¬ 
ing the verdict, on the ground that the pleas were bad 
in point of law. The matter was argued before us at 
Serjeants* Inn, and we are all of opinion, that the pleas 
are insufficient. The question, whether a person may 
publish a correct narrative of proceedings in a court of 
justice, which contains matter defamatory of a third 
person, not a party to the suit, it is not necessary to 
decide, because, in this case, the narrator has not con¬ 
fined himself to what actually passed in court, but has 
prefiiced the statement idRi the words “ Shameful con¬ 


duct of an Attoni^.” ' ^[e has, therefore, taken upon 
himself to make that ^Jl^ation concerning the plaintiffi 


We think, therefore, pleas are bad, and that 

‘'I' * 

there must be judgmeii for the plaintiff, notwithstand¬ 


ing the verdict, 


Judgment for the |)lamtjff. 
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Grvmbiiei^i, against Rp^ejii 

^HE Vice-Chancellor sent the following case for the 
opinion of the Court: 

By indenture of lease dated 27th Octoher, 1796, made 
between the warden and poor of the hospital of the Holy 
Trinity in Croydon^ in the county of Surrey^ of the found¬ 
ation of the most reverend Father in God John Whit- 
gifti some time Lord Archbishop of Canterhwy^ of the 
one part, and Samuel Shore and Joseph Price, surviving 
executors of Richard Sherh'ookc, deceased, of the other 
part, in consideration of the sttrti^der to be cancelled 
of a former lease of the premises after-mentioned, thei*e- 
tofore granted to Shore and Price by the \varden and 
poor, for a term of years not then fully expired, (being 
a term which, if not surrendered, would have expired on 
29th Septcmhei', 1803); as also, in consideration of a 
competent fine to them paid by Shore and Price, the 
warden and poor demised, granted, and to farm let, to 
Shore and Price, certain land and premises in the inden¬ 
ture described, to hold to them, their executors and ad¬ 
ministrators, from Michaelm^ then, last for twenty-one 
years, at the yearly rent of ISI, At the time when the 
lease of27th October, 1796, w«^ granted, the terrain the 
prior and then subsisting' was vested in Shores 
Price, and William Hood, as ai^giiees of the term granted 
by such lease; and such assignment was made to them 
upon the trusts of the will of R, Sherbroohe, in conse¬ 
quence of the death of another executor, and Hood did 
not join in the surrender of the pre-existing lease. By 
indenture 15th May, 1798, between Shore, Price, and 

3 A 3 flood. 


A lease by tlio 
warden and 
poor of an hos¬ 
pital, under the 
corporation seal, 
made before the 
expiration of a 
former lease, to 
a lessee, who 
then had only a 
part interest in 
the first lease, 
but to whom 
the entire in¬ 
terest was as¬ 
signed within 
three years af¬ 
terwards, is 
binding upon 
the succeeding 
warden and 
poor of the hos¬ 
pital. 
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Hood, of the one part, and 3Iartf Wilkes of the other 
part, Shore, Price, and Hood assigned to Maty Wilkes 
(inter alia) all the same closes or parcels of land, to hold 
to her for the residue of the term, subject to the rents 
and covenants contained in the lease. By indenture 
dated 21st June, 1800, between Mary Wilkes of the first 
part, Thomas Jrmne of the second part, and John 
of the third part, Mary Wilkes, for the con¬ 
siderations therein mentioned, (by virtue of a licence from 
the warden and poor of the hospital, and by the ap¬ 
pointment of Irvincy) assigned the said lands and pre¬ 
mises to Wainewright, for the residue of the said term, 
and of all the terms to be obtained thereof upon trust: 
as to four undivided six parts thereof, in trust for 
Jivine ; as to one other undivided sixth part thereof, in 
trust for one Miriam Garrard, widow, her executors, &c.; 
and as to the remaining one undivided sixth part thcrcofi 
in trust for the executors or administrators of Joseph 
Kaye, On January, 18,01, JKaj/c’sinterest was duly 
assigned to Irvine s and in Pehtmry, 1805, Mrs. Gar¬ 
rard’s interest was also assignctl to him, and Wainewrighl 
then conveyed the legal estate to him. By indenture 23d 
February, 1804, made between the w'arden and poor, by 
their corporate description, the one part, and Jrvmc 
of the other part, in considetation of the surrender of a 
former lease of the said lax^ and hereditaments thereto¬ 
fore gi anted by the warden and poor toiS7/orc and Price, 
as surviving executors of Miehard Sherhroolcc, and by 
them assigned to Froine for a term of years not then ex¬ 
pired, to be cancelled; as also, in consideration of a 
competent fine paid by Irvine, the warden and poor 
leased to Irvine, his executors, &c. all the said lands 
and premises, which are described to be, and actually 

were. 
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were, at that time in the occupation and possession of 
Ifvine, or his undertenants, to hold to Irvine from 
chaelmas then last for twonty-onc years, the yearly. 
rent of 15/. The hospital of the Holy Trinity in Cr(y-» 
don is a corporation, and was founded by Archbishop 
Whitgift, by the name and description specified in the 
first-mentioned indenture of lease, in virtue of letters 
patent from Queen TUzaheth, dated 2d November, in the 
38th year of her reign, empowering him so to do; or 
under and in virtue of the stat. 39 Eliz. c. 5., which, 
passed before the actual creation or foundation of the 
hospital. The two leases are und^ the hospital’s com¬ 
mon seal, and 15/. per annum is the accustomed rent 
reserved for the said premises ever since the same be¬ 
longed to the corporation, and has been regularly paid 
by tlie successive lessees thereof to the present time. The 
question for the opinion of the Court was, whether the 
lease to Thomas Irvhia, bearing date the 23d February, 
180'!*, would bind the succeeding warden and poor of 
tljc hospital ? Tlie case wae urgued at the sittings at 
Sajeants' Inn, before last Michaelmas term, by 

Preston for the plaintiff. This is a lease from an 
hospital while a former in being, and it is 

therefore void within 13 c. 10. and X9t,Fliz, c. 11., 
unless the old lease be to bis expired, surrendered, or 
ended, within three years next after making of the 
new lease. The Eliz. c, ll,, after reciting 13 
c. 10., which expressly mentions leases to be made by 
the master or guardian of any hospital, enacts, 
“ Sithence the making of which said statute divers of 
“ the ecclesiastical and spiritual persons and others, 
« having spiritual and ecclesiastical livings, have from 

time to time made leases for the tcian of twenty-one 

S A 4? “ years 
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years or three lives, long before the expiration of tlie 
<< Soimer term of years, contrary to the true meaning 
<< and intent ^the said statute; be it therefore enacted, 
<< that all leases hereafter to be made by any of the said 
spiritual, ecclesiastical, or coU^iate person^ or others, 
of any of their said ecclesiastical, spiritual, or edilegiate 
" lands, tenements, or herisditaments, whereof any former 
<< lease for years is in being, and not to be expired, sor^ 
rendered, or ended, within three years next after the 
“ making of any such new lease, shall be void.” The 
lease of 179G was to expire in ISl/y and the other lease 
was to commence before that period j it was therefore 
void, within the meaning of this statute, unless the for¬ 
mer lease was surrendered within tliree years. There 
never was any surrender in fact, and the question is, 
whether there Was any surrender by operation of law. 
The interest, in. both cases, ultimately vested in Irvine, 
The assignment of the first lease to Irvine witliin three 
years cannot, however, amount to a surrender; for a 
surrender is a yielding up of an estate by the lessee to 
the lessor: any other determination must have been by 
merger. The union, however, of the two terms in the 
same opesrate as a surrender of the 

interest which in the former lease; because there 

was not, in thia instance, any yielding ^up by the lessee 
to the reversioner. To bring the case within these 
acts, there should have been a surrender to tlie hospital, 
A concurrence between different tenants to destroy a 
prior lease, was never contemplated by the legislature. 
The assignment by JVainewrighi to Ii'vine of the whole 
legal interest, in the first lease, could not operate 
as a merger; because the lease of 1804, being a 
concurrent lease, conveyed only an intcresse termini, 

to 
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to commence when the former lease should be ended* and 
not an actual estate, or an immediate and present term of 
the reversion. The legislature contemplated a surrender 
in fact, and not a surrender in law by the operation of 
merger. It requires an act procecfling from the first 
lessee to the owner'of the reversion, and wUl not be satis^ 
fied with an act arising from the union of two estates by the 
acts of the second lessee. A concurr^t lease can only be 
surrendered by operation of law, and ncH; by a surrender 
in fact. Co. 338. o. Bacon's Abridgment, tit. Leases^ 
JUtle 3. p. 63., and WiUon and Sewell (a) are authorities to 
shew that there cannot be any merger; because there is 
not any reversion, but merely an interesse termini. A 
concurrent lease is not a lease in esse; it operates only 
by estoppel, and passes no interest whatever during the 
term granted by the former lease; it does not operate as 
the grant of a reversion, but as a reversionary l^e, in 
the nature of an interesse termini. If there be no exist¬ 
ing estate, there cannot be any merger; for both estates 
must be vested, in order tlmt a merger may take place. 
There may be a release of an interesse termini by express 
words, or a surrender of it by, operation of law; but the 
second lease not having conveyed ^v^l^iate vested 

• ' ' 'Bt 

interest, no second estate existed; and If so, there was 
not any estate to merge;, , Besides,. Lord Col~e lays it 
down that one term for "yeare cannot merge in an¬ 
other. 

Marryai^ contra. This is not a lease within the re¬ 
straining statutes. The 13 EUz, c. 10* extends to leases 
by the master or guardian of any hospital; and the 
14 Eliz, c, 14, declares, that the words “ master or 
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guardian 
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guardian of any hospital^” mentioned in the former act, 
meant all hospitals, maison dieu, bead-houses, and other 
houses ordained for the relief or sustentation of the 
poor. The 18 Eliz. c, 11, relates only to leases of 
ecclesiastical, spiritual, or collegiate lands, and not to 
hospital lands. The 39 Eliz, c, 5. authorises the esta¬ 
blishment of corphrate hospitals, and expressly enacts, 
that all leases to be made by any such corporation so 
founded, exceeding the term of twenty-one years, shall 
be void. Now, if a lease granted by such an hospital 
was within the restraining statute, this provision would 
be wholly useless. Besides, this lease is not by the 
master or w'arden, but by the corporation, under the 
corporate seal. This is therefore a valid lease, within 
39 Eliz, c. 5., and is not affected by the statutes of 
,13 Eliz, c. 10. and 18 Eliz* e. 11. Besides, the accept¬ 
ance of the new lease in 1804 operated to determine the 
.lease in possession; for when the two terms became united 
in the same person, the former became merged in the 
latter.. At any rat(% there is not any authority for say¬ 
ing that an actual lcU9C in possession is not an object of 
surrender, and thut the union of the two terms in one 
person does not operate as a surrender by operation of 
law. 


Preston^ in reply. The ZdEliz, c, B. merely enabled indi¬ 
viduals to convey mortmain for the erection of hospitals. 
It only took off the restrictions on alienation in mort¬ 
main. Under that statute, the lease must be a lease in 
possession. The 14 Eliz. c, 14. contains a declaration 
extending to all descriptions of hospitals, and therefore 
they must extend to all hospitals, whether erected before 
or after the act. It is an established rule of law, that an 
interessc termini cannot merge in a term for years. 

« This 
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“ This case has been argued before us by counsel| 
and we are of opinion that the lease to Thomas Iroine^ 
bearing date February 24th, 1804, will bind the suc¬ 
ceeding warden and poor of the said hospital.” 

C. Abbott, 

J. Bayley, 

G. S. Holroyd, 
W. D. Best. 


Ilf 

« 

is^p. 

against 


The King against Sir Francis Burdett, Bart. 


'T'HIS was an information, filed by his majesty’s at- Query, whether 
1 . 1 1 « T m, /> 0»c mere writ- 

torncy-general, against the cleiendant. The first ing of a libel, 

count charged that the defendant, being an ill-disposed rxdte iwtrld” 

person, and intending to excite hatred and contempt of the ki*ng^rgo-°^ 

his majesty’s government, and particularly among the anT^ictabb 

soldiers of the king, and wishing to have it believed that offence. 

Assuming that 

certain troops of the king, on the 16th of August , 1819, the offence is 

not complete 

wantonly and cruelly cut down certain of his majesty’s sub- until publi- 
jeets; did, on22d at Ijoughborough, in the county wh°th’er*k^Mri 

of Leicester^ compose, write, and publish, and cause and coumy^butl'n^ 
procure to be composed, written, and published, a certain publication 
libel, which purported to be an address to the electors of 
Westminster^ set out in the information. Flea not guilty. indicted for 

' P ^ publishing a li- 

At the trial, before Best J., at the last assizes for the hei in tiie coun¬ 
ty of X.; the 

county of Leicester^ it was proved by Mr. Brooks^ that he, writing was 
either on the 23d or 24th of August, received, in Lon- county,Tnd*^e 
don, a letter containing the libel, from Mr. BieJeersteth, swHiwreb^h 
a professional gentleman. The libel was in the form of 

lliC uSi^ cHlG 

the day follow¬ 
ing; and the letter was received by from i?. in the county of JIT., open, accompanied 
with written directions to B. to forward it to .4. for publication. Query, whether this was 
evidence to go to the jury of an actual publication in X. 
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an address, in the hand-writing of the defendant, and 
dated from his residence, Kirby Parley wliich was in Zrci- 
eestershire. He received, at the same time, an envelope, 
which he had lost; this was also in the hand-writing of 
the defendant, and had no date either of time or place. 
The witness did not know whether it bore a post¬ 
mark. The envelope contained directions addressed to 
Mr. Bicker&tethy to pass it to him, Brooks^ for publication ; 
he accordingly published it in the London newspapers. 
It was further proved, by a toll-gate keeper, near Kirhf 
Parkt that he had seen the defendant riding on horse¬ 
back, on the 22d and 23d of August; the gate was about 
100 yards from the defendant’s house. It was objected 
that there was no proof of any publication in Leicester^- 
shire. The learned Judge was of opinion there was 
evidence for the jury, and he directed the jury, that, in¬ 
asmuch as Brooks had received the letter open in Mid- 
dlesext and there was no evidence that it was ever closed; 
it was open to them to consider whether the defend¬ 
ant hod so delivered the letter open to Bickersteih^f in 
the county of Leicester. If they thought he had, then 
that was a publication in the county of Leicester. The 
jury found the dofendunt guihy, 

Denman^ in Easter term, moved for a new trial, on 
the ground that there was iio proof of an actual publi¬ 
cation in Leicestershire. There was prima facie evi¬ 
dence that the letter was w'ritton in L/ckestershire^ but 
not the slightest proof that the contents were communi¬ 
cated to any person in lueiceslershire. The written di¬ 
rections to Bickerstethi to forward it to Brooks, as well 
as the description of persons to whom it was addressed, 
viz. the electors of Westminster, shews, to demonstration, 
that it was the defendant’s intention, that the first pub¬ 
lication 
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lication should be in the county of Middlesex, There 
was no evidence that Mr. Bickersieth was in JCaice^er^ 
shire on the 22d of August, The probability! at all 
events is, that the letter was not delivered open to him, 
for, in that case, the written directions would be wholly 
unnecessary, and if not, it is contrary to every proba¬ 
bility that the letter should have been delivered open to 
any other person in the county of JLeicester, The seven 
bishops* case is in point, (at) As to the causing and pro¬ 
curing the publication, that must mean a causing and pro¬ 
curing a publication of the libel in Leicestershire, [Abbott 
C, J, There was evidence of the writing in Leicestershire^ 
and Bex v. Beare {b) is an authority to shew, that the 
writing of a libel is a distinct offence.] That is a case of 
very doubtful authority. For the essence of the offence 
is the injury sustained, cither by an individual or the 
public, by communication of the slander to the minds of 
others, or, in other words, by publication. Until that 
takes place the reputation of the individual or govern¬ 
ment cannot be affected ; and in this case, no hatred or 
contempt of his majesty’s government could be excited. 
The publication, in this case, was in Middlesex, There 
the offence was committed, and ought to have been tried. 
[Abbott C. J. At present we see no reason for granting 
this rule. We will, however, consider the case.] 

The Court not having delivered any opinion on the 
case in Easter term, the attorney-general, on Thursday^ 
the 8th day of Jrme, prayed the judgment of the Court. 
It was suggested by Brougham, in Denman^s absence, that 
he had other matter to urge before the Court pro¬ 
nounced thoir opinion on the motion for a new trial. 
Upon which the Court fixed Saturday next to hear 

(a) ISifTtfU*! Stvii Trittltf (^} 1 Lit 
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Denman, and it being suggested, that Denmm might be 
prevented from attending that day, the Court said, 
that in that case, they would hear some other counsel 
on the same side, Aud now, iii DemiarCn absence. 


Phillipps made thi^ points. First, the mere writing 
of a paper, not followed by publication, is not an of¬ 
fence by the law of Mii^land^ however slanderous or se¬ 
ditious that writing hiay be. If thiii proposition is true, 
then the verdict cannot be sustained on the mere ground, 
that the defendant wrUft? in Zickestcrshire. Second!}’^, 
the defendant could not be li^lly tried in the county 
of Leices/er, unless there was a publication in that 
county. Thirdly, dicre was not any proof of the fact 
of publication in Leicestershire. Upon the first point, 
the case of The King v. Bearc{a) is the strongest au¬ 
thority ill support of the doctrine, that the mere 
writing without publication, Constitutes the offence of 
libelling. But the reasoning of the Judges in that 
case, will be found very unsatisfactory; none of the 
authorities there cited support the doctrine, that 
the mere writing of a libel, without publication, 
constitutes an indictable offence. The fir.st au¬ 
thority cited is 3 Instil, 174. In that case, John de 
Northampton, an attorney of the King’s Bench, wrote a 
letter to John Ferrers, one of the king’s counsel, reflect¬ 
ing on the conduct of the Judges of the court. The 
writing, however, of a letter to another, respecting the 
misconduct of a third person, is a publication: for the 
contents of the letter arc communicated and made 
known. That case is, therefore, an authority to shew, 

(a) 1 Xd:.JGoj/w.4H. CarthAOl, 25W/c. 417. Jtrp. Temp. IIoll, 422. 
12 Mad. 219. 

that 
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that the writing becomes an offence, when it is oii&& 
published and communicated to a third person, but not 
that the mere writing is of itself an offence. The nest 
authority cited by Lord HoU, is from the civil law. By 
that law, however, as understood by the best comment¬ 
ators, the offence of libelling is not complete without 
publication. The passage referred to by Lord Holt, is 
in these words, “ Injuria autem coffilhittitur, non solum 
cum quis pugno pulsatus erit, &c., sed et si quis ad in- 
famiam alicujus libellum aut carimsi scripserit compOsu- 
erit ediderit dolove malo fecerit ^o quid eorum fieret.” 
The words ad irifarniam alicujus, must apply to each 
of the words scr ipserit, comjmsuerit; and the writing 
cannot tend ad infamiam, unless it is shewn or made 
known to another. It is the tendency to excite public 
contempt or ridicule, that makes the writing libellous. 
In the pandects of Justinian, tit. 10. I)e injuriis 
cL libcllis famosis, sect. 4. there is this passage: “ De 
senatus consullo adversus famosos libellos. De judicio 
iiu Llpiatius, Si quis librum ad iiifamiam alicujus 
pertinentem scripserit, coinposuerit, dolove malo fecerit, 
f/iamsi altcrius nomine edidait, vel sine nomine, et 
si condemnatus sit, qui id fecit^ intestabilis ex lege 
esse jubetur.” Then follows this passage: “ £Mem 
pama ex senatus consuito tenetur, etiam qui epigram- 
niata (id est inscriptiones) aliud ve quid sine scriptura 
in notam aliquorum prodtixcrit, item qui emeiidum ven- 
dendumve curaverit.” The word pi'oduxei'it is strongly 
expressive of publication or public exhibition. From 
these passages, it appears, that a publication is clearly 
implied and considered necessary, to complete the of¬ 
fence. The words are exceedingly strong, “ etiamsi 
alteiius nomine ediderit;” they assume the point, as 
clear, that there must be a publication, and then state, 

not 
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1820. not that the writer of a libel shall be punished for mere 
Tbc King » hi|t that if a person write ad infamiam alicu^ 

againtt &c,, oUhough he ptMish itt another*s name^ or 

JSUjRJPIUEI** » a * 

anonymously, he shall such a punishment. The 
very manner and terms, in which this is stated in the 
Roman law, respecting the punishment of libelling, 
shew^ incontrovertibly, that the publication is essential. 
The law is speaking only of the case where a pub¬ 
lication has taken place; and the passage in the Insti¬ 
tutes has been so understood and explained by the 
best commmitators. Heineccius, in his Elementa juris 
civilis, De itguriis, tit. 4., commenting on this pas¬ 
sage in the Institotes, says, “ Cum ergo contumelia 
hsec vel dictis vel factis alter! Hat sequitur ut injuria sit 
vel vdhbalis vel realis. Ad priorem etiam injuria 
scripta et fomosus libeilus; id est integrum scriptnm 
ad aUerius infamiam editum^ sivc anonymon sive pseu- 
donomon sivc auctoris nomine insignitum.” Thus, 
Heineccius, defines a libel to be Scriptnm ad alterins 
infamiam ediitm / he therefore considers, that pub¬ 
lication, in the civil law, was an essential ingredient in 
the offence of libel. These authorities shew, that by 
the law of Justinian, which is supposed by Lord Holt to 
have been transferred into the English law, the mere 
writing without publication is not an offence. The other 
authorities referred to by the Judges in Rex v. Eeare^ arc 
from the Court of Star Chamber. They are Barrate v. 
Ijeixellpn (a), HicJci*% case (ft), and Edwards v. Wootoru (e) 
Another case, referred to as in Dyer, 372., is not 
to be found. In all these cases there was a publication; 
the contents of the writing having been communicated and 
shewn. In Barrcm v. Lewellpny the plaintiff preferred 

( 4 ) 62 , (h) lUd.i\S. (f) X^CohUIiejuSS. 

abiU 
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a bill in the Star Chamber against the defendant^ ** for 
writing unto him a despightful and reproachful letter, 
which, for ought appeared to the Court, was sealed and 
delivered to his own han^8« and never otheiwise pub¬ 
lished. And it was i^a^olve^ that though the plaintiff 
in this case could not have an action on the case, be¬ 
cause it was not published, and, therefore, could not be 
to his defamation, without his own iatilt of divulging it; 
and all actions of that kind do suppose in audita quam 
plurimorum propalavit, &c. $ yet the Stftr Chamber for 
the king doth take knowledge of such cases, and punish 
them, whereof the reason is, that such quarrellous let- 
tei's tend to the breach of the pea(%, and to the stirring 
of challenges and quarrels; and, therefore, the means 
of such evils as well as the end are to be prevented.” 
This case then determined, that a person might be pro¬ 
ceeded against, criminally, for writing a letter to an¬ 
other, provoking him to a challenge. Hickses case is of 
the same description, and open to the same observation ; 
and the case of Edwards and IVooton only establishes, that 
if a person write an abusive letter and send it to an¬ 
other, he is liable to b^ indicted. These cases, there¬ 
fore, most manifestly do not establish the doctrine ad¬ 
vanced in Jieare’s case, that the bare writing, without 
publishing, is criminal. In Lamb’s case, which is men¬ 
tioned la Hex v.Beare (a), it is trije, the Court decided", not 
only that the publisher would be guilty, but that others 
of the defendants connected with him, in the joint pur¬ 
pose, viz. the contriver of the libel, and the procurer of 
the contriving, would also be guilty of the offence. 
But, it is to be observed, the Court was then speak¬ 
ing with reference to the case of a libel published, 
and in a case where the proof of publication was 
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essential. T^e resolution of the Court in that case, 
cmly relates to tlie liability of the contriver of a libel 
that has been actually published, and does not touch the 
present question, whether the writer or contriver of an 
unpubli^ed libel is liable. These are the several autho¬ 
rities rdiied upon by the Court in Jtex v. Beare. There 
is not one case among them which shews, that the mere 
writing ofa paper, however slanderous or seditious it may 
be, if not followed by a publication, is a crime by the 
law o££tigland. The doctrine is not even suggested 
in any of them; and the civil law, from which Lord 
Holt supposes the common law to have borrowed its 
doctrine on the law of labels, did not punish a libel until 
followed by publication. Neither is tiie reasoning of the 
Court in Bearers case satisfactory. In the report in Car^ 
then), it is stated, that the Court held, “ that transcrib¬ 
ing and collecting this libellous matter was highly cri¬ 
minal, without publishing it, and that it was of dangerous 
consequence to the government; for though the writer 
or collector never published these libels, yet his having 
them in readiness for that purpose, if any occasion 
should happen, is highly crirnihial; and, thougli ho 
might design to k^p them private, yet, after his death, 
they might fall into such hands as might be injurious 
to the government; therefore, men ought not to be al¬ 
lowed to have sucli ev^ instruments in their keeping, 
&c.” Now there can be no danger to the government, 
if the writer keeps the libel in his own possession, with¬ 
out communicating its contents. In the case of a libel 
acrainst an individual, it is established law', that a party 
cannot maintain an action, unless the libel has been 
published j and upon no sound principle can a different 
principle be adopted, when the interests of government 
are concerned. As to having the libel in readiness for 

pub- 
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publication, the obsei'vations upon that by the Court were 
without foundation, for the jury had absolutely n^atived 
the fact; and as to the observation, that although the 
defendant himself might design to keep the libels pri¬ 
vate, yet, after his death, they might fall into such 
hands as might be injurious to government, that is a 
mere possibility of a future injury, which may or may 
not happen. The libel may, perhaps, be lost or de¬ 
stroyed by the writer himsellj at some future time; but 
even if he keeps it to the hour of his death, there is no 
just cause lor apprehension; for in case any person 
should publish it afterwards, he will be amenable to the 
law as publisher. The publication will not pass un¬ 
punished ; when the injury occurs, it w'ill be stopped 
and redressed ; and a person is not punishable for writ¬ 
ing a paper, merely because, by possibility, at some fu¬ 
ture time, if it should be published, it may turn out 
to be mischievous. The object of punisliment is, to 
prevent an existing evil. A. libel is punished for its 
direct and immediate tendency, and for that alone. Ac¬ 
cording to the reasoning of Lord Holt, if a man whites 
a libel, and keeps it locked up, and a servant clandes¬ 
tinely takes a copy, the W’riter is guilty of a crime. It 
may as well be said, however, that a man may be pu¬ 
nished for keeping poison locked up in his closet; be¬ 
cause it is not impossible, that some other person may 
take it and be poisoned. But Lord Holt {a) fui’ther says, 
tiiat the writing of a libel is criminal, and to prove this, 
he said he would consider in what a libel consisted. 
“It is not the infamous matter or words which make 
the libel; for if a man speak such words, unless they 
are written, he is not guilty of the making of a libel, for 
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the writing is essential to a libel; and, therefore, if a 
person writes such matter, he becomes a libeller, for it 
is not a libel before it was written.” It is true, that it 
is not a libel until it is written, but it does not thence 
follow, that, when written, it becomes punishable. Lord 
Holt then continues “ That in all cases where a man 
does the act, which act causes the thing to be what it is, 
that man ought to be construed the doer of such a thing. 
This rule proves itself, as well in all the great offences, 
as in all the least. If A. contrives treasonable matter, 
and writes the whole contrivance, B. is guilty as well 
as A, The same law is, in the lowest offences, where all 
are principals; as, if A. holds B.^ while C. beats J5., A, 
is guilty of the battery. It would be very strange, then, 
if, in this case only, he who contributes so much to the 
doing of the thing (as he who writes, does in this case 
of the libel) should be construed innocent.” In this 
passage, Lord Holt is considering the situation of se¬ 
veral persons concerned in a joint illegal purpose. He 
supposes A. to comj)ose a libel, B. to write, and C. to 
publish it; undoubtedly they arc all liable. So in the 
other cases, where A. is supposed to hold B. while C. 
beats him, A. is ns guilty as C. The battery is cmn- 
pltii’i and the person who assists is equally liable wutli 
the person who does the act. But with respect to libel¬ 
ling, the offence is not complete till the publication 
takes jilace. Lord Holt, at any rate, does not prove 
the contrary. Whether, in every case of publication, 
the writer is guilty as well as the publisher, must de¬ 
pend upon circumstances. If several persons are con¬ 
cerned in one joint illegal act, as in the case put by 
Lord Holt, all are guilty; but if the publication ia 
without the kno\> ledge of the M ritcr, he Utoy not be 

guilty. 
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guilty. It is to be observed further, on Beards case, 
that the doctrine there advanced does not appear to 
have been generally approved. Lord Ch. B. Comynst tit. 
Libel, B. 2., does not adopt thedoctrine,’that bare writing 
without publication is a crime. And he was evidently 
aware of the case of Bex v. Beare, for he controverts 
one of the opinions of Lord as to the copying a 

libel, and then gives his own opinion on the point, and 
says Semble contra Salkeld, 418., which is a reference 
to Bcare's case. His silence with respect to this 
doctrine, shews that he did not assent to it. And 
in Entick v. Carnngton (a) Lord Camden seems not 
to have approved of that case. Upon these grounds, 
the case of Ilex v, Beare, therefore, can neither be sup¬ 
ported upon principle or authority. The case of Bex 
V. Paijue (Zi), decided about the same time, will probably 
be relied upon by the other side; the defendants were 
there indicted for composing, making, writing, and 
publishing a libel upon the late king and queen, and 
their government. The jury acquitted the defendant as 
to the publishing of the libel, and as to the rest, found 
a special verdict to this effect, viz.; that the defendant 
wrote the libel, dictated by a person unknown to him 
and the jury, and the stranger dictated as the defendant 
wrote. The Court held, that the facts found did in 
law amount to the making and composing a libel. The 
argument turned entirely upon this point, and the ques¬ 
tion, whether the bare writing, .without publication, was 
an offence, did not arise. In point of fact, there was a 
publication in that case, though the defendant was ac- 
quittc'd of that part of the charge, and it was so de- 

(rt) Ilowel’s Slate TtuiU, lO’i‘2. See SlarKit; on Ztibcls. 
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dared by the Court (a)» and, therefore, the proposition 
there laid down, that the writing of a libel, though never 
published, is criminal, was not warranted by the facts 
of the case. The true construction of the passage 
in Payn^B case^ as in LMmVB case, is, that where 
two persons are concerned in one joint design of 
libelling, and one writes the libel which the other 
publishes, such a Avriting or making of a libel is 
an o0ence, though the writer himself did not publish 
it; and if so, that decision does not apply to the pre¬ 
sent question. Besides, Payne^s case was adjourned, and 
it does not appear that any judgment was ever pro¬ 
nounced. Perhaps it may be said, tliat the case of Hex 
V. Knell {b) is an authority to shew, that a defemlant 
charged with printing and publishing, may be convicted 
of the printing and acquitted of the publishing; and, 
therefore, that by parity of reasoning, a party may be 
acquitted of the publishing and convicted of writing. 
The coses, however, are not analogous. In that case, 
there was, in point of fact, a publication of t][^e libel, 
though the defendant was not concerned in the publi¬ 
cation, but merely printed it. Now it does not follow, 
because the printer of a libel, wdiich is afterwards pub¬ 
lished by some other person, is punishable for printing, 
that a person who only writes what he keeps to himself, 
and what is never afterwards published, is therefore 
punishable; for the printing of a libel is an act done, 
by which the printer nol^only prepares the work for the 
inspection of others, but he strikes it off, and puts it 
out of his possession. Although he takes no part in 
the actual publication of the work, yet he puts it in a 

(fl) See 5 Mod. 167. (b) 1 Sarnadislon Rep. 303. 
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form for publication. He does not kOcsp the Work td 
himself; on the contrary, his business is to hate it seerf^ 
perused, and examined* by otherst Printingi thet^ 
fore, is coniildered, by De Qrey C. J*, in Baldwin v. 
Elphinstdne (a), as* pritn^ facie, a species of publication; 
But the' queltion, in this case* is whether a person 
is criminal, who merely Writes^ but does not pub¬ 
lish or disclose the writing to ally one. The distinc¬ 
tion between KvdV^ case and this is obvious; what 
the writer does is secret, what the printer does is 
open and piiblio; The one writes for his own perusal* 
the printer prints for the perusal of others. The one 
keeps what he writes to himself, the other gives but 
what he prints to be revised. Although, therefore* the 
writer of a newspaper may be punishable for the mere 
printing, it by no means follows, that the writer of a 
libel is punishable without a publication. If the above- 
mentioned cases may be cited on the other side, we have 
authorities on our side to shew, that the writing of a libel 
without publication is not an oflPcnce. Lord C. B. Co- 
myn$i tit* Tjibel, letter Al;, thus defines a libel. “ A 
libel (libellus famosus) is a contumely or reproach* pub¬ 
lished to the defamation of the government of a raagis- 
trUte or of a private personand he adds, “ it may be 
in writing.” A written libel, then, as the Lord C. B. 
Comyns understands the term, is, a writing ptMished 
with a slanderous tendency; and that definition, corre¬ 
sponds, almost to the letter, w||h the definition given 
by the commentator on the civil law, who describes a 
libel to be, Scriptum editum ad infamiam alicujus. Ac¬ 
cording to the opinion of C. B. Comyns^ publication is. 
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therdbrcy ess^tial. Hawkins^ in his Pleas of^the Crown, 
b, 1« c. 73* s, ]., says, It seemeth that a libel, in a 
strict sense, is taken for a malicious de&mation, ex¬ 
pressed either in printing or writing, and fending either 
to Idaok^ the memory of one who is dead, or the reput¬ 
ation of one who is alive, and expose him to public 
hatred, contempt, or ridicule* But it is said, that in a 
larger sense, the notion of a libel may be applied to 
any deiamation whatsoever, expressed either by signs 
or pictures, as by fixing up a gallows against a man's 
door, or by painting him in a shameful and ignominious 
manner.” This passage most clearly demonstrates, that 
in the opinion of Hawkins, 'a writing is not'punishable, 
until its contents are made known ; for, until that hap¬ 
pen, it is im[X)ssible that the object of the slander can 
be exposed to public hatred, contempt or ridicule. 
The writing has no tendency to defame, as long as it is 
kept locked up in a writing-desk. It is the publication, 
and that alone, by which the impression on the public 
mind is produced. And until the publication takes 
place, no civil injury is suffered, and no public offence 
is committed. In Entick v. Carnr^on {a), Lord (Cam¬ 
den, in speaking of the offence of libelling lays down 
the law in these words, “ It is the publishing of the 
libel which is the crime, and not having it locked up in 
a private drawer, in a man’s study.” And Mr. Justice 
Blackstone, in his Commentaries (fi), has this passage. 

Of a nature very siuiilar to challenges are libels, li- 
belli famosi, which, taken in their largest and most ex¬ 
tensive sense, signify any writings, pictures, or the like, 
of an immoral or illegal tendency; but in the sense 

(fl) JlilwdPi Sl'itc Tnols, 1058* (6) 4 Black* Com, 150. 
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under which we are now to consider them, are malicious 
d^mations of any person, and especially a magistrate 
niade piMiCi by either printing, writing, signs, or pic¬ 
tures, in order to provoke him to wrath, or expose him 
to public hatred, contempt, and ridicule. ,3Cpie direct 
tendent^ of these libels, is the breach of the public 
peace, by stirring up the objects of them to revenge, 
and, perhaps, to bloodshed. The communication of a 
libel to any one person, is a publication in the eye of 
the law; and, therefore, the sending an abusive private 
letter to a man, is as much a libel as if it were openly 
printed, for it equally tends to a breach of the peace. 
And in the same page, he says, ** In a criminal prose¬ 
cution, the tendency which all libels have to create ani¬ 
mosities, and to disturb the public peace, is the whole 
that the law considers.’* The same admirable writer, in 
a following page (p. 152.) after saying, that if a person 
publish what is improper, mischievous, or illegal, he 
must take the consequence of his temerity, adds these 
words; “ Neither is any restraint hereby laid upon free¬ 
dom of thought or enquiry; liberty of private senti¬ 
ment is still left; the disseminating or making public 
of bad sentiments, destructive of the ends of society, is 
the crime which society corrects. A man (says a fine 
writer) may be allowed to keep poisons in his closet, 
but not publicly to vend them as cordials.” Sir W. 
Black&lone therefore holds, that a bare writing, not fol¬ 
lowed by a publication, is not nominal. 

The defendant could not be legally tried in the 
county of heicc.&ter^ unless the publication were in that 
county. The general rule is thus laid down, in 2 Hale 
P. C. 163. “ the grand jury (and the same rule applies 
also to the petit jury) arc sworn ad inquirendum pro 

cor- 
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eorpote comitatus, and« therefore* they canii!^ regularly 
enquire of a fact done out of that county, for which 
they are sworn, unless specially enabled by act of parlia-* 
meht, but only in some special cases^ This must be 
understood to mean* that if the main fact charged 
aj^ainsc the prisoner, appear to have been done out of 
the county for which the 4^ry are sworn, the jury can¬ 
not r^ularly enquire into it; for the jury may enquire* 
incidentally, into facts done out of the county, if thosb 
facts are proved merely as evidence to substantiate the 
nlatn charge; for instance, they might enquire on 
the principles of the common law, into overt acts of 
treason committed in another county, or into the fact of 
a confession made by tlic prisoner in another county. 
In Hawkins, Pleas of the Crown {h, 2. of Indictment* 
c, 254 s. 35i) the rule is thus laid down. “ Of 
whatsoever nature an olFence indicted may be, whether 
lobal or transitory* as seditious words, or bafitery, &c. it 
seems to be agreed, that if upon not guilty pleaded, it 
shall appear* that it was committed in a county different 
from that in which tlie indictment was found, the de¬ 


fondant shall bo acquitted.” And C. B. Cotm/ns says 
in his Digest, tit. Action, N, 9.* “ An indictment must 
be in the county w'here the offence was committed ; and, 
therefore, if the indictment for a forcible entry into land 
in Middlesex be found in Gloucester, it will be void. So 


if an indictment for words or other transitory thing bt 
in a county where the '^rds were not spoken, or the 
thing not done, upon not guilty the defendant ought to 
be acquitted.” This rule, therefore, is applied univer¬ 
sally to all criminal cases, to misdemeanors no less than 
to felonies. Indeed, the examples put both by Hawkins 
^nd C. Bt ComjfnSf to illustrate ^e rul^ are eases of 

tni«- 
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misdemeanor It is clear, also, that Hcetsokim intended* 
to apply the rule as well to the case where the beginning 
of the offence is in one county, and the completion of it 
in another, as to the case where the entire o:^nce is 
both begun and completed in the same county; for the 
very first instance put by him in illustration of the ge*- 
neral rule# is that in which he^ supposes a wound to be 
given iu one county and death to ensue in another; in 
which case, as he says, the trial could not have been in 
either county, by the common law. Upon these autho¬ 
rities, it appears, that in all cases, whether of felonies 
or misdemeanors, the party charged can only be tried in 
the county where the offence is committed, that is, whei<e 
the offence is complete; and, therefore, in the present case, 
only where the publication took place. It is, indeed, sug*- 
geslcd in Mr. Starkie’s valuable work on Criminal Plead¬ 
ing, p. 25., that this rule has not been so strictly observed 
in misdemeanors as in capital cases; and he cites several 
authorities in support of that position. In all of them# 
however, it will be found that a complete indictable 
offence was committed iu the county in which the 
party was tried. In the first of the eases cited by 
him, Danhy'^ case (a)# Danby and four other per¬ 
sons were concerned together in making erasures 
and alterations in several parts of the record of a 
suit against one Barrel, One of them, Mxmdres^ made 
an erasure in the original writ in London^ the rest 
made erasures in other writs, p^t of the same proceed¬ 
ings, in Westminster, They were all tried for a mis¬ 
prision of felony; Mtmdrcs in Londmit the other four in 
Middlesex, The Judges held, that the whole of what 
had been done by the parties concerned, made one en- 

(a) I Hdc P, C. 652. Year Booh 2 it. 5. p, 10. 
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»tire felony, part of whidi had been committed in 
Westminster ,• but the principal part, viz., the erasure 
of the original writ, in London. And since one 
and the same felony could not be enquired of in 
difierent counties, the parties were therefore indicted 
for the misprision and not for the felony. It is clear 
from the statement of this cas^ that there was a mis¬ 
prision in each county; a complete indictable misde¬ 
meanor had, therefore, been committed in each. Mr. 
Starkie then observes, that it has been held, that a 
man who has been guilty of a nuisance in one county 
to the damage of another county, might be indicted in 
the first, or, according to Ha'wkins, in either county. 
The cases referred to are. Lib, Ass. 19 JSdw. 2>l. 8. 
Stamf. P. C. lib, 2. /j. 91, It appears from the book 
of assize^ that a commission issued to certain persons, 
to enquire of a nuisance in the river Ley, which runs 
into the TIuzmes, which nuisance was caused by means 
of trenches and piles made in the river Ley for turn¬ 
ing the water, in consequence of which no vessels could 
pass as they had been accustomed, to the nuisance of 
the city of London. Now here the nuisance was com¬ 
plete in the county where the piles were fixed and the 
trenches cut; and, therefore, in that county, it could 
be properly enquired into. So, also, if a person in the 
county of A, does an act whicli operates as a nuisance 
in the county of B., (as, if such act in the county of A, 
were to cause a river tq overflow in the county of i?., 
or to divert its course in the county of B.,) he may 
be properly indicted in /?., for here he has been guilty of 
a nuisance, and committed an offence. There is, however, 
no autliority to shew, that if a person were to do an act 
in the county of ,4., which is not a nuisance there, but which 

operates 
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operates as such in the county of JB. alone, he might bo 
tried for a nuisance in the county of A.^ though he might 
certainly be tried in the county of B. To apply this to 
the present case, the defendant wrote the paper in Leices¬ 
tershire, That, of itself, was not an offence, and, therefore, 
he could not be tried in Leicestershire; but he published 
it in Middlesex ,* there, consequently, the trial ought to 
be. The third instance, put by Mr. Starkie^ is the case 
of an indictment for the non-repair of a bridge: “ if 
A.^ by reason of certain lands in the county of jB., is 
bound to repair a bridge in the county of C,: if the 
bridge be in decay, he may be indicted in the latter 
county.” In this case, the injury arises from the neglect 
to repair the bridge. The offence, therefore, is com¬ 
mitted in the county of C., in which the bridge is situ¬ 
ated : there, consequently, it ought to be tried; and the 
party liable to repair could not be tried in the county of 
ii., because the injury and the offence was not in that 
county, but in C. So in this case, the injury arises from 
the publication, and not from the writing, and the trial 
should be in the county in which the publication was. 
The next case cited is that of Sbo// and Brest, (a) That 
was an action for penalties; the usurious contract was 
made in London; the lender received money, as the 
borrower’s agent, in Middlesex, but deducted the usurious 
interest, on accounting for the receipts, in London j and 
Ashhurst J. held that the action was properly brought in 
London, because the usury was,, not complete until the 
account was settled, and the account was settled in IjOIi- 
don 1 or, in other words, the action was properly brought 
where the ofl'ence of usury was complete. Now, as the 
offence of libelling was not complete in Leicestei'shire, 
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the defendant conld not be there tried. In the ease of Sccxfi 
v,Bresi, Jsk&ursi J. indeed intimated an opinion that the 
action might have been brought cither in London or 
MiddUseXf since, if the foundation of the action arose in 
two counties, the plaintiff may lay the venue in cither. 
Assuming that the action for penalties may be brought 
in the county where the usurious contract took place, 
although the offence was completed in another county, 
for M'hich there seems to be no authority, except the 
extrajudicial opinion of Ashhurst J,, still there always has 
been a distinction in this respect between actions and 
indictments; and although in civil cases the rule is, that 
where one matter in one county is depending upon mat¬ 
ter in another, there the plaintiff may choose in which 
county he will bring his action ; yet, in all criminal 
cases, the only true principle is, that the defendant is to 
1)0 tried in that county, and in that only, where the 
olTence is complete. Another case, cited in Sfarh'cy is 
the case of an indictment for a conspiracy: “ An indict¬ 
ment for a conspiracy,” he says, “ may be tried in any 
county ill wliich an overt act has been coimnittcd, in pur¬ 
suance of the original illegal combination and design ; 
as in the case of jRm’ v. B7'isac{tt\ w here several con- 
sjnred upon the high seas to fabricate false vouchers, 
to defraud certain commissioners in Middlesex^ and 
in conseipiencc those vouchers w'cre delivered by 
innocent persons, tlieir agents, in Middlesex. The 
Court intimated an opinion that the offence had been 
properly tried in Middlesex, in analogy to the case of 
treason, which (iffence may be tried in any county in 
which an overt act has been committed. So in the case 
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of Hes V. Bowes (&), referred to in jK^r v. Brisac, it waa 1890 . 
held that several defendants were properly convicted on 

AkZonC* 

an indlictQient for a conspiracy, although no actual con* agaimt 
spiracy had been proved in the county where they were 
tried, and tliough the overt acts of some of the oonspir** 
ators W'ere in other counties. The principle upon which 
those cases were determined is very consistent yk^ith, and 
illustrative of, the truth of the doctrine, that in a crimi¬ 
nal case the trial must be in the county where the 
offence is comi)lctcd; for the delivery of the false 
vouchers, in the first case, by agents, who were ignorant 
of iheir contents, was a delivery by the principals: it was 
considered as much their act, as if it had been done by 
their hands. Now, this act so done by them, proved their 
conspiring mind in Middlesex: the conspiracy continued 
there, consequently they were properly tried for the con¬ 
spiracy in Middlesex. Conspirators may undoubtedly 
be tried for a conspiracy, either in the county where the 
conspiracy originated, or in the county where the con¬ 
spiracy is proved to have been continued and carried 
into execution. The defendants, therefore*, in the two 
cases cited by Mr. StarJdt\ w'ere properly tried in Mid- 
dleseXj because their olfenee was complete in that 
county. Upon the same principle, the trial proceeded 
in the case of Hex v. Bowes. In that case, there was no 
atteiiii)t made to prove an actual conspiracy in Middlesex 
embracing all the several conspirators, and the individual 
actings of some of the conspirators were w holly confined 
to other counti^ than Middlesex ,* but the conspiracy 
having been proved as against all from the community 
of criminal purpose, and by their joint co-operation in 

(a) 4 East, 171. 
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forwarding the objects of it in different places and conn* 
ties, the locality required for the purpose of trial was 
holden to be satisfied by overt acts done by some of 
them, in prosecution of the conspiracy in the county where 
the trial was had. (a) Now, here the acts of a part of tlie 
conspirators, done in pursuance of a conspiracy, are the 
acts of all the persons engaged in that conspiracy, whether 
present or absent when such acts arc committed. If the 
crime admitted of accessaries, those only would be liable 
as principals who were present at the time of the commis¬ 
sion of the overt acts ; but in tlie cose of conspiracy, as 
also in the case of treason, there are no accessaries, all 
are principals; the acts of some of the conspirators, in 
pursuance of the joint illegal design, arc, in consider¬ 
ation of law, absolutely and essentially the acts of the 
whole set. The overt acts done by some of the party 
in one county, while tlie rest may have*bcen absent in 
another county, prove the continuance of the consjarncy 
in the county where the overt-acts were committed. In 
that county, therefore, the whole band of conspirators 
may be tried ; for although absent, they are as strictly 
responsible in point of law, and in point of common 
sense, for all the acts of any of the set done in pursuance 
of the joint conspiracy, as if they had been present, and 
had themselves committed the overt-acts. When once 
the defendants are proved to be connected with each 
other in one illegal purpose (no matter by what medium 
of proof, whether by proof of their meeting together at 
the formation of the original conspiracy, or by proof of 
overt acts done by each of them separately, at different 
times, and in different counties, but all of those overt- 

(«) Sos i i:<aiy 171, 
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act$ co-operating for one common end, and promoti^ 
one general ^bject), they thenceforth share a community 
of criminal purpose, and tliey are all alike responsible 
for the separate actings of each other, in whatever county 
such illegal actings may be. And the Court of .King^s 
Bench, so far from making a distinction in favour of the 
case before them, as being a case of misdemeanor, ex¬ 
pressly determined it, from analogy, to the case of trea¬ 
son. “ There seems to be no reason,” they said, 
(p. 171.) “ why the crime of conspiracy, amounting only 
to a misdemeanor, may not be tried, wherever one dis¬ 
tinct overt act of conspiracy is in fact committed, as well 
as the crime of high treason, in compassing the king s 
death, or in conspiring to levy war.” The defendants, 
therefore, in the two cases cited by Mr. Siarkicf were 
properly tried in Middlesex, because their offence was 
complete in thht county. 
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It may perhaps be argued, that if the defendant did 
not publish the libel in Leicestershire, he at least caused 
in Ijeicestcrshire the letter to be published elsewhere, and 
that such causing being of itself criminal, and having 


been in Leicestershire, the defendant might properly be 
tried there for such criminal act, and that the verdict 
may on this ground be supported. Now. first, in point 
of fact, there was no proof of this causing having been 
in Leicestershire, for the w'riting was not a causing to be 
published, and if the envelope, which accompanied the 
letter, is insisted on as the supposed causing, there was 
no evidence of this envelope having been written in Lei~ 
cestei shire ; for it had no date cither of time or place. 
The argument is, however, inconsistent with the plain 
and obvious construction of the averment in the inform- 
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litifin. The averment is, that the defendant, Lcrngh-^ 
borough^ in the county of heicesAevt ui^wfuUy and 
maliciously did compose, write, and publish, and cause 
to be composed, written, and published, a certain libel, 
&c. See. Now the plain meaning of this averment is, that 
all this was done in Leicestershire; namely, that be pub¬ 
lished it in Leicestershire^ and caused in Leicestershire 
the paper to be published in Leicestershire. The 
meaning of the averment cannot be, that he caused 
in Leicestershire the publication to be elsewhere, for 
the information would be inconsistent with itself, if 
it were construed to say in one part of the aver¬ 
ment that the publication was in .Leicestershire, and 
in another part to say that it was elsewhere. That 
this is the correct construction seems to be esta¬ 
blished by what the Judges said in tlie case of tiio 
Seven Bishops (a) on the subject of th# averment in 
that case, wliich was neariv the same as in this in- 
formation. Tlie information, in that case, statetl 
that the defendants, apud IVcsimouasierium, in co- 
mitatu Middlesexi^e, illicitc, malitiose, &c. frabrica- 
verunt, composuerunt, et scripscrunt, et fabrienri, com- 
poni, et scribi, causaverunt, et eundem llilsum, 8ic. li- 
bellum, manibus suis res])ective subscriptum, die et 
anno et loco ultimo mentionatis, publicavcrunt, et 
publlcari causaverunt.” It was in.si>ted for the crown, 
that if there w'a.s not actual proof of publication by the 
bishops in Middlesex, that at least there was a causing 
by the bishops to be published there; but, after much 
argument the Chief Justice said, “ tliat the information 
was for writing, composing, and publishing, and causing 


(a) li> Homll, St, Tr. 23S. 
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to be fmUisliedj and all this is laid in Middlesex.” So, 
in this information, the venue in Leicestershire applies 
to every part of the averment. The meaning of it is, 
not that he caused in Leicestershire the publication of it 
to be elsewhere, but that he caused the publication 
of it to be in Leicestershire. Another answer to such 
an argument is the following, w'hich seems to be 
decisive. If the defendant has caused or procured 
in Leicestershire a libel to be published in Middlesex^ 
he lias done ^ act, which, if the charge amounted 
to felony, would make him an accessary. But this is 
the case of a misdemeanor, and in misdemeanors there 
arc no accessaries; consequently the defendant could 
only be tried as principal, that is, for publishing the 
libel, and not for causing or procuring it to be published. 
And as principal he could only be tried in that county, 
where the fact of the publication took place. In Gawen 
V. Hussee and Gibbes, Dyer^ 38. a. a question arose as to 
the proper place for the trial of an apjHjal of robbery 
against accessaries. In p. 39. a. it is said, “ If a man 
procure or coununnd one to do a trespass in another 
county, the action shall be brought against the com¬ 
mander or procurer, where the fact was committed, 
because there all are principals.” And in page 40. a. 
two of the Judges said, “ There is a difference where 
an act grows and tends to a felony, and w’here only a 
trespass, as to tlie nature of the action; for in the first 
case, if an abetting or procuring be in one place, and 
the act be done in another county, the accessary is 
gudty, but that is where his procuring was; but in the 
other case he is no accessary, but all are principals in 
trespass: and, therefore, although the command was in 
one county, and the trespass in another, yet all arc 
principals where the act was done.” This doctrine, so 
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applied to the case of a trespass, in which there are 
no accessaries, is equally applicable to the- case of a 
misdemeanor, which, like ti espass, does not admit of 
accessaries, but involves all as principals. The same 
principle might be illustrated by the rule as to the place 
of trial in cases of treason, in which also there are no 
accessaries. If the offence of libelling admitted of 
accessaries, the defendant would be guilty, as acces¬ 
sary', in causing the letter to be published, and 
if that causing were in Leicestershire ho might 
there be tried; but, inasmuch as he is only amen¬ 
able as principal, he ought to be tried in that 
county where the publication took place, that is, whore 
the principal offence w as committed. In the case of Rex 
V. Johnson {a), the defendant was tried in Middlesex, 
W'liere the libel was published by his procurement; and 
Xiord Ellenharough, in that case, said, “ Here there is no 
question of the fact of publication by Mr. Cobbeff, in 
Middlesex, of that which is admitted to be a libel; and 
the only question is, whether the defendant was access¬ 
ary to that publication; for one who [>rocurcs another 
to publish a libel, is, no doubt, guilty of the publi¬ 
cation, in whatever county, it is, in fact, published in 
consequence of his procurement.” In the ca»e, also, of 
Rex w Coombes {h), it was held, that a,person, who, ns ho 
was standing upon thc‘ shore, shot a man upon the high 
seas, was guilty of the offence upon the high seas ; for, 
as Mr. StarJeie says, after stating the case {p, 21.), the 
offence was committed when* the death happened (or 
rather where the w’otirid was inflicted), and not at the 
place wiicnce the cause of the death procec<led. For 
these reasons, whether tlic charge be publishing or 
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causing to be published, the defendant could only be 
tried legally in that county, in which the libel was ac¬ 
tually published. 

Thirdly. There was no proof of the publication of 
the libel in Lcicestnshire. The facts proved were 
these; the libel w^as dated, Kirby ParJc^ 22d August; 
the defendant was seen on horseback, by a toll-gate 
keeper, near Kirby ParJe, which is in Leicestershire^ on 
the 2 2d, and on the 23d of August, The letter was 
received by Brookes, together with an envelope, open, 
from Mr. Bickersteth ; the direction on the envelope is 
not known, but in the envelope was writing of the de¬ 
fendant, requesting Mr. Bickersteth to pass the letter to 
Brookes for publication; in consequence of which, 
Brookes published it in the newspapers. Here is no proof 
of a publication in Ijciceste.rshirc ; no proof of the con¬ 
tents of the letter having been there divulged or made 
known. There is no proof whatever of the letter having 
ever been seen in Tjckestershire. The first publication 
that appears on this evidence, was in Middlesex", there 
it was first found in a state of publication. Brookes re¬ 
ceived it from Bickersteth, so that Bickersteth is the first 
person who is proved to have had it in his possession, 
from the time that it first passed from the hands of the 
defendant. It cannot be presumed, without proof, that 
Bickersteth received the letter from the hands of the de¬ 
fendant in Leicestershire. A fact cannot be presumed, 
either in good .sense or in law, without some fact as a 
groundwork, from which the inference may be reason** 
ably and fairly drawn. So far from there being iS!ny 
ground to suppose that Bickersteth was in Leicestershire, 
the presumption is the reverse: for the envelope con¬ 
tained directions to Bickersteth to pass the letter on to 
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jBrookes s from which it is clear, that Bickertteik could 
not have received it from the defendant; for, in that 
case the written directions in the envelope would have 
been wholly unnecessary. Nor can it be presumed, that, 
because tlie letter was opened in Middlesex, it must 
have been delivered open in jLeicestcrshirc. Admitting, 
for die purpose of the argument, that the letter, by 
some means or other, was transmitted to Mr, Bickers- 
teth from Leicestershire (not that there is any proof of its 
having been so transmitted), the presumption is, that it 
w'as not transmitted open, for the circumstance of an order 
being given to Brookes, who was in Middlesex, to publish 
the letter, shews, that Middlesex was the first place in 
which a publication was intended. If the letter inclosed 
in the envelope was sent by a servant, it would be sent 
sealed; if by the post, it would also be sent scaled; 
that is the ordinary, universal practice, and it could 
be otherwise only by accident; and if the jury are 
to presume any thing, they ought to })resiime what is 
most usual, and according to the cojumon experience 
and practice of mankind, and not what is singular, 
and out of the range of probability. If the letter 
had been sent by the post, that would not have 
been a publication in Leicestershire. For, suppose 
a person were to write a letter to a friend, contain¬ 
ing a libel, and put it into the post in the county of 
Leicester; if this be a publication, the offence is com¬ 
plete, and at that moment the writer is liable to be in¬ 
dicted; suppose, however, that the writer, anxious to 
recover the letter before its contents are known, and 
apprehensive of the consequences of discovery, were in¬ 
stantly to set off and arrive before the delivery of the let¬ 
ter, and were to reclaim it from the person to whom it was 
addressed, and were to receive it back again before it was 
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opened; liow, if after this he should be indicted^ find the 
contents of the letter should be proved by one who had 
clandestinely perused it before it was put into the post, 
would it not be against all good sense to contend that 
under such circumstances there had been a publication. 
And, for the same reason, if the letter had been delivered 
to a servant in Leicestershire for the purpose of being pu1>« 
lished in Middlesex, that would not be a publication in 
Leicestershire. But there is no necessity for arguing this 
point j for there was no evidence of either fact, nor is there 
any evidence that the letter passed out of the defend¬ 
ant’s hands in Leicestershire. It was proved, indeed, 
that he was seen in Leicestershire on the 22d of August, 
the day on which the letter bore date, riding near Kirby 
Park, and seen once on horseback also on the 23d; 
but it is not, therefore, to be presumed against a party 
charged with an offence, that he continued for the whole 
of those days in Leicestershire, in order to raise an¬ 
other presumption, that on one of those days the letter 
passed out of his hands in Leicestershire. That would 
be contrary to the j)rinciple of the English law, by which 
the presumption is always in favour of innocence, until 
guilt be proved. It would be contrary, also, to another 
principle, which is, that in a criminal case a fact is not to 
be presumed, if such a presumption would contravene the 
presumption of innocence. Thus, in civil cases, it is 
usual to presume, that the life of an individual continues, 
until his death is proved; but this presumption cannot be 
made in a criminal case, where the consequence of such 
presumption would be to impute guilt to the defendaht. 
The Seven Bisliops’ case bears strongly upon this part of 
the case. It was there proved that the archbishop and 
bishops were at the council table. It was proved, also, 
that die petition} which was charged ((gainst them as u 
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Ubel, had been before that time signed by^em, and 
that the petition was seen in the hands of the king in 
their presence. The counsel for the bishops insisted 
that there was no proof of the defendants’ having de¬ 
livered the petition to the king in Middlesex, in other 
words, that there was no proof of a publication in that 
fsounty: just as it is insisted in this case that there was 
no proof of the defendant having delivered the letter in 
question to any person in the county of Leicester, The 
counsel for the prosecution there contended, on the other 
aide, that the jury ought, under the circumstances, to 
presume that the petition, which at one time had been 
in the hands of the bishops for their signatures, had 
passed from them into the hands of the king at the 
council table. But the Lord Chief Justice, and Hollo^ 
VMy and Pcnvell Justices, said, they would not allow the 
jury to guess or conjecture; they would presume in 
favour of innocence that the bishops had not deli¬ 
vered the petition to the king, until the contrary was 
proved. So, in the present case, it ought to be 
presumed, until the contrary is shewn, that the libel 
in question was not delivered by the defendant in Lei¬ 
cestershire ; in other words,* that there was not any pub¬ 
lication proved in that county. 

Abbott C. J. We are most anxious, where any 
doubt as to the propriety of a verdict in a criminal case 
is suggested, that the question should receive tlic fullest 
consideration; and we therefore think that in this case 
the defendant should have a rule to shew cause, 

Ihe Attorney and Solicitor-General now shewed cause. 
The writing and composing a libel with a criminal in¬ 
tent, is en offence by the law of England^ although it -be 

not 
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not published. Secondly, admitting the publication to 
be part of the offence charged in this information, still 
the composing and writing are other parts of the offence, 
and the venue may be laid in the county where any part 
of the offence was committed. Thirdly, there w'as 
suiBcient evidence of a publication. 

That the writing and composing a libel with a ma¬ 
licious intent, whether the libel be published, or whether 
the publication be intercepted, is an offence punishable 
by the law of England, is established by a current of 
authorities upon the very point, as well as by the rules 
of law that apply to offences which bear the strongest 
analogy to the offence of libelling. In X«m6's case (a) it 
was expressly resolved, that the contriver, the procurer, 
and the publisher of a libel, were guilty of distinct 
offences; and from the report of that case in Moore, 
813., it appears to have been held that the mere writer 
of a libel was the contriver. This is, therefore, an 
authority to shew that the w^riter of a libel is guilty of 
a distinct offence; and 3 Inst, 17t<., and the cases there 
cited, are in support of the same doctrine. This case 
is there stated. Adam de Raveyisrjoorth was indicted for 
the making of a libel in writing, in the French tongue, 
against Richard of Snomoshall, calling him therein Rcy 
de Raveners,’* &c.; whereupon he, being arraigned, 
pleaded thereunto not guilty, and was found guilty, as 
by the record appeareth. Lord Coke then adds, “ So 
as a libeller, m' a publisher of a libel, committeth a 
public offence, and may be indicted therefore at the com¬ 
mon lawIt was therefore the opinion of Lord Coke, 
that the maker of a libel, as well as the publisher, was 
guilty of an offence. He then states the case of ijohn 
de Northampton, who wrote a letter to John de Ferrers, 
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dne of the king’s counsel, containing slandefous matter 
respecting the conduct of the Judges of the Court, 
which said JoA/i, being called, confessed the said letter 
to be written with his own proper hand. Et quia 
preedictus Johannes cognovit dictam literam per se 
scriptam Uoherto de Fen erSi qui est de concilio regis, 
quK litera continet in se nullam veritatem; praetextu 
cujus dominus rex erga curiam ct justiciaros suos hie in 
casu habere possit indignationem, quod esset in scanda- 
lum justic’ et curiae. Ideo dictus Johannes oommittitur 
maresc’) et postea inveiiit 6 manucaptores pro bono 
gestu. In ihis case, judgment was pronounced against 
the defendant, who acknowledged only, that he had 
written the letter, but not that he had published it. 
That case, therefore, is another authority to shew, that 
the writing of a libel, without publishing, is an offence 
by the law of England. In Hex v. Paine {a), the in¬ 
formation charged the defendant as the composer, au¬ 
thor, and publisher of a libel. It appeared, that the 
defendant wrote the libel, it being dictated to him by 
another; he afterwards put it into his study, and, by 
mistake, delivered it, instead of another paper, to one 
BreretoJh who transmitted it to the mayor of Bristol. 
The defendant, Paine^ was afterwards examined by the 
mayor, and confessed that he ixrotc the libel, but stated 
that he did neither compose or publish it, but merely de¬ 
livered it, inst^ of another paper, to Brereton; but it 
was proved by his servant, that he sent him to his study 
for a writing, and that he not bringing the paper, sent 
for the defendant, fetched it himself^ and being in a 
room only with Dr, Hoyle^ the libel was repeated, but 
he could not tell by whom; but he remembered the first 
verse. The jury found a special verdict, that a certain 
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person, to them unknown, did pronounce, dictate, and 
repeat the words contained in the libel which the de** 
fendant did write; and that if that will make him guilty 
of composing and making the libel, then they find him 
guilty; and as to the publication thereof, they find him 
not guilty. The Court, after argument, are reported to 
have said, “ That the making of a libel is an offence, 
though never published ; and if one dictate and another 
write, both are guilty of making it.” It does not appear, 
indeed, that any judgment was ever pronounced in the 
case, yet the Court w'ere clearly of opinion, that the de¬ 
defendant, by merely writing a libel dictated by another, 
bad been guilty of an offence. Indeed, it is assumed, in 
the argument of counsel and of the Court, that the per¬ 
son who makes a libel, is guilty of an indictable of- 
ence; and the only question debated was, whether the 
bare transcribing was an offence. The case of JReje v. 
jBeare (a) was decided within three years after that of 
Jlex V. Paine. Tlie indictment there charged, that the 
fendant composed, made, wrote, and industriously col¬ 
lected, many false and scandalous libels, one of which 
was set out. The jury found the defendant guilty as to 
the writing and collecting, and as to every thing else, 
not guilty; and the Court held, that the barely writing 
and collecting was criminal, and judgment was pro¬ 
nounced for the Crowrn. That case, therefore, is a di¬ 
rect authority, that the writing with a calumnious intent 
is, in itself, an offence, although there be no publication. 
It appears to have been conceded, in argument, that the 
contriver and maker of a libel were guilty of an offence; 
but the point argued was, that the mere writing of a libel, 
by a person who was not the author of the libel, was not 
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an offence. It is to be observed, too, that there being a 
special verdict, the defendant might have taken the 
opinion of a court of error. The judgment of Lord 
C. J. Holt has been already fully stated and commented 
on; and it has been said, that the authorities referred 
to from the civil law, do not establish the doctrine in 
support of which they were cited. It is to be observed, 
however, that the passages cited from Justinian’s In^ 
stiliUcs, and from the pandects, are in the disjunctive; 
“ Scripserit, composuorit, ediderit, dolove malo fcccrit 
quo quid eoruni fieret.” Each of the acts are put as a 
distinct offence, and they therefore bear out the pro¬ 
position, that, by the civil law, the writing of a libel, 
the composing of a libel, and the publishing of a 
libel, are distinct and separate offences; and Vin- 
7iius, in his Commentaries on the Institutes, Lib. 4. 
tit. 4. He IryuriiSf lays it down, “ Quippe utrumque 
flagitiosum esse, ct componere famosum libellum, ct 
publicare. The current of authority in our law docs 
not stop with Hex v. Beare^ for the same doctrine 
was afterwards laid down in Rex v. Knell, (a) The 
information charged, that the defendant printed and 
published a libel in Mist’s Weekly Joiitnal. It was 
proved, that the defendant was a printer’s servant, and 
his business was to prepare the type for printing ofl^ 
which business was called composing for the press; that 
the defendant and another composed, together, the 
libel in questi|>n, taking the alternate columns. For 
the,5lefendant, it was objected, first, that since he took 
a distinct part, that which he composed could not 
beat the construction put upon the whole; and, se- 
pondly, that since ho composed only, he could not be 
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found guilty of the printing wherewith he was charged. 
It was answered, that, in misdemeanors, an accessory in 
part is a principal in the whole; and, therefore, as 
the defendant assisted in the composing, a circumstance 
essential to the printing, he, by that act, made himself 
concerned in the whole; that composing was taking a 
copy in types, which would make the defendant a pub¬ 
lisher ; since it had often been determined, that the 
taking of a copy of a libel was an act of publication. 
But Lord C. J. Haymond directed the jury to acquit 
the defendant of the publication; and, if they be¬ 
lieved the evidence, to find him guilty of the print¬ 
ing, which they did accordingly; afterwards, he was 
sentenced to stand in the pillory twice, and to be kept 
to hard labour for the space of six months. Serjeant 
Haxokins was counsel for the defendant; and if anv 
doubt had been entertained, as to the propriety of the 
judgment, the (juestion was upon the record, arid the 
defendant might have had a writ of error. This is an 
authority, therefore, to shew, that the person who 
merely puts the tjqic together, for the purpose of print- 
ing, is guilty of an offence. It was assumed, in all 
these cases, that the author of a libel was guilty of an 
offence; and the point decided w'as, that the transcriber 
was also guilty of an oflence. Admitting, therefore, 
that the defendant did not publish the libel in the 
county of Leiccsiei'i still he is guilty of the writing and 
composing it there, witli the intent charged in the in¬ 
dictment ; and the several authorities cited are sufficient 
to shew, that that is an offence by the laws of Eng- 
land* The form of the precedents of indictments for 
libels affords a strong argument in support of the doc¬ 
trine, 
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" for the usual form is, that the defendant composed, 
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agaiaft wrote, and published. Now it is admitted, that the 
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publishing a libel is an oftence; and if so, if writing 
and composing be innocent, there can be no reason 
for introducing those terms into every information and 
indictment. And if the writing of a libel be a distinct 
oflPence, then, in order to convict the defendant of that 
offence, the venue must necessarily be laid in the county 
where the libel was written. The Seven Bishops’ Case 
is a strong authority upon that point. There the writing 
was in Surrey ^ and it was therefore held, that the de¬ 
fendants could not be found guilty of that part of the 
offence in the county Middlesex ; but the counsel and 
the Judges seemed to be clearly of opinion, that if the 
writing had been in Middlesex, that would have satisfied 
the charge against the defendants. The writing was in 
Surrey, and the evidence was that some of the bishops 
had, in Middlesex, acknovvleged it to be their writing. 
And Mr. Justice Pou'ell says to the attorney-general {a), 
“ What say you to the first jiart ? you have not proved 
that it was written in Middlesex^ That was the objec¬ 
tion ; he says, you have I’ailed to prove that, and on the 
contrary the evidetice shews it was written in Surrey. No 
man can contend, that because it is shewn that a defend¬ 
ant wrote in the county of A., and acknovvleged if, in the 
county of li., to be his hand-writing, it is proved that 
it was written in the countv of A. And, in answer to 
an argument of the attorney-general {b), Mr. .Justice 
Powell says, “Do you think, Mr. Attorney, that writing 

(«) Homll't Stule Tri'ih, 351. (6) JtiU. 
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said to write it in another county ?” and the result of 
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Mr. Justice Potej^//’s observations is this: The evidence agamn 
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shewed that the petition was written in the county of 
Surreiy. In that county, therefore, the writing was 
completed ; and as the prosecutor did not shew any 
publication in the county of Middlesex^ where the 
venue was laid, he failed in proving any i)art of the 
offence charged in that county. And afterwards, in 
answer to an argument of the recorder, that, supposing 
a party who had w'ritten a scandalous letter to a person 
.at Excier^ were to acknowlcge, at Exeter, the letter to 
be his hand-writing, that would be evidence of a publi¬ 
cation; Mr. Justice Poter/Z says, “ But is that any evi¬ 
dence where it was written; or, if it be not proved that 
it was received at Exeter, would that be a prool’ of a pub¬ 
lication at Exeter r” that is, owning the hand-writing in 
Middlesex, is no ))roof cither of the paper having been 
written, or of its liaving boon published by the party in 
that county. The case of the Seven Bishops is therefore 
an authority to shew, not that publication is necessary 
to constitute the oflence of libelling, but that if the indict¬ 
ment charge the writing in the county of A., the offence, 

7 . c. the writing, must be proved to have been done there. 

J'he case of the A/wg v. Euiehin («) is in confirmation 
of the doctrine, tiiat writing a libel is, per se, an offence, 
ibr there the defendant was found guilty of the composing 
and publishing, bnl acquitted of the writing in London. 

This rule of law is not confined to the offence of libel¬ 
ling, but ajipiies to the offence of forgery, which bears 
the strongest analogy to that of libelling; forgery is the 

t4 s Sink Trnils, 1129. 
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_" ' fraud. The intent to defraud is usually shewn by 
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against proving a publication or uttering of the instrument: it 
BuitBcnr. ■» » 

may, however, 5e proved by other evidence, and when 

it is so proved, the forgery of an instrument is a suffi¬ 
cient completion of the offence before publication. In 
case, 2 East, P. C. 951., the fact of the forgery 
was brought home to the prisoner, although the note 
was never published, it having been found in his pos¬ 
session at the time when he was seized. No objection was 
taken to the conviction on that ground, there being cir¬ 
cumstances sufficient to warrant the jury in finding a 
fraudulent intention. The case afterwai ds came liefore 
the twelve Judges on other points, and the conviction 
was held good. Tiie opinion of Le Blanc J, in Jlex v. 
Crocker (a) is an authority to the same effect. These were 
indeed cases of forgery^ by statute; the same principle, 
however, applies to the case of forgery at common law. 
In Bex V. Ward (/>), it was expressly decided, that at 
common law, forgery was an offence, although the thing 
forged be never published. Now the offence of forgery 
and of libelling bear the strongest analogy to each other. 
Forgery consists in the false making of a written instru¬ 
ment with intent to defraud. The offence of libelling 
consists in the making or publishing of a writing with 
intent to defame* The uttering a larged instrument 
with intent to defraud is analogous to the offence of 
publishing a libel with intent to defame. To apply, 
then, the same reasoning to offences which bear so 
strong an analogy to each other: The publication of a 
libel is one medium of proof by which it may be shewn 

7 (ft) New (/') 1 JeU Raym, 1469. 
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that the author wrote it with an intent to defktne; but 
that intent may be shewn by other evidence» and it is 
so done in this instance; for it is in proof that the de¬ 
fendant wrote the letter in Lekestershirtf and sent writ¬ 
ten directions to Bickersteth to forward it to Brookes for 
publication, and that Brookes afterwards published it in 
Middlesex, That is evidence, therefore, that the defend- 
ant wrote the libel with the intent that the contents 
should be communicated to the public, and thereby that 
hatred and contempt of the king’s government should be 
excited. It has been argued, that inasmuch as before 
the publication of a libel no civil injury is sustained, that 
therefore no public offence is committed. That argument 
will apply equally to the case of forgery at common 
law ; for until the publication of the foi’ged instrument 
no damage could be sustained, and consequently no 
civil action could be sustained by the party whose name 
was forged. The argument was urged in the case of 
Bex V. Ward^ but the Court said, that forgery is punish¬ 
able, tliough the party bo not actually prejudiced, 
if he might be prejudiced by it; and therefore they held 
the conviction good, and that there was no necessity to 
prove that the writing w'as published. In the case of con¬ 
spiracy, too, it is not necessary, that any actual injury 
should be done. The act of conspiracy is itself an indict¬ 
able offence. In Bro.Abr, tit. Treason^ PI. 27., it is laid 
down, that the fraudulent making of a coin is an of¬ 
fence although it be never uttered. It is clear, that a 
party may be indicted for writing to another a slan¬ 
derous letter, and, as far as nisi prius decisions go, 
the indictment must be in the county where the 
letter is put into the post, Rex v. Watson {a), and Bex 

(a) 1 Catnpb, 21il. 
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V. WiUimm. {a) In that county, however, the contents 
of the letter are not communicated to the minds of 
others, and tliese cases are authorities to shew that 
the writing of a libel is an offence distinct from tliat ot 
publishing. The fallacy of the argument on the other 
side consists in considering the publication of the libel 
as the only offence ;• Mjjhereas it constitutes one species 
of the offence of libelling, and also affords evidence of 
the intent with which a libel is written. 

Admitting, for the sake of the argument, that it was 
necessary so prove a publication to support the charge 
in this information, still the venue was properly laid in 
Lehestei'shire ; I’or the offence charged consists of seve¬ 
ral parts, the comjwsing, the writing, and the publisii- 
ing. And in the case of a misdemeanor, where an 
offence is composed of facts taking place in two coun¬ 
ties, the venue may be laid in either. Here it is in 
evidence, that the defendant couiposed and wrote the 
libel in Leicestershirf, and that he causeil it to be pub¬ 
lished in T^iddlesex. It is true that in felony the rule 
is different. But Lord IMc takes the distinction 
between a felony and a mj-nlemeanor. {b) If the 
offence were partly in Middlesex^ where the Court 
sits, and partly in London, or any other foreign country, 
the felony is dispunishable; and so it remains at this 
day, notwithstanding the statute of 2 & S ii. 6. c. 24. 6. 
But yet in this ease the offender committing part of the 
offence in Middlesex, may be indicted of misprision of 
felony in Middlesex, or committing jmrt of the offence 
in Lwidm, may be indictetl of misprision of felony in 
Lmdm, and thereupon fined and imprisoned: and ac- 


(a) i eamplf. 506. 
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cordingly it was done by the advice of all the Judgesi 
and the parties fined; for every felony includes niispri^ 
sion.” Lord Hale, therefore, lays it down, that al¬ 
though the felony be part in one county and part in 
another, and is therefore dispunishable as such, yet 
that as to the misprision of the felony, the venue may 
be laid in either county. He goes on and says, “ And 
yet observe, the felony was one entire felony, com¬ 
mitted in two counties, and therefore neither inquir- 
able nor determinable in one county; for the jury of 
that county cannot take notice of part of the fact com¬ 
mitted in another, and yet the misprision of that felony 
was inquirable and punishable in either county where 
but part of the felony was connnitted; and yet the jury 
in that case must take notice of the entire felony, part 
whereof was committed in another county.” To apply 
this doctrine to the present case, in which the charge 
is, that the defendant wrote, composed, and published: 
admitting it to be necessary to prove the writing, 
the composing, and the publishing, it is sufficient to 
shew that any part of the ollence w'as committed in 
the county of Lricesti r and here it is proved that 
the libel was written in the county nf Leicester, although 
it was published in the county of Middlesex. In Haw¬ 
kins' LI. C. Book a. s. 37. it is said, “ And it seems by 
the common law, if a fact done in one ooiinty prove 
a nuisance to another, it may be indicted in either 
county.” Now the fact itself is not the offence, but the 
fact coupled with the injurious consequence. A wind¬ 
mill erected in may not bo a nuisance in A., but may 
be injurious to the public in B. ; the windmill may bo in 
the county of A., and the highway to which it is a nui¬ 
sance may be in the county of B., and it is then 
N 3 D 2 indict- 
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indictable in either county. And Hobson*s case (a), 
Esset''*% case (5), and the opinion of Ashurst J. in Scott qui 
tam V. Brest {c), Rex v. Brisac (r), andil!t\r v. Boixes (c), 
are all authorities to the same effect. 

Thirdly, There was sufficient evidence of a publication 
in the county of Leicester. Tlic facts proved were, that 
the defendant wrote the letter in Leicestershire ; that he 
was seen there on the daj" it bore date, and on the fol¬ 
lowing day, and tliat it came through the hands of 
Bickersteth in an envelope, containing directions to him 
to transmit it to Brookes for publication. The letter, 
therefore, must either have been delivered open to Bicker- 
steth in tlie county of Leicester, or it must have been 
transmitted by the post or by some private hand. Now 
the moment the defendant })ut the libel out of his pos¬ 
session his offence was complete. And it is clear from 
the nisi prius cases of Rex v. Watsoji (r/) and Rex v, Wil- 
laims{e), that Lord Rllcnborough was of opinion, that the 
putting of a libellous letter into the post-office in one 
county with an intent that it should be delivered to a 
person in another county was a sufficient publication in 
the first. In the case of Met calf w Markham (/), llie letter 
was transmitted by post ifom Hull to a j)erson in Ger¬ 
many. The venue was changed njion an affidavit that 
the cause of action arose wholly in Yorkshire, and n<3t 
elsewhere within the kingdom. A ndo was obtained 
to bring back the venue, upon *n affidavit that tlie 
letter was dated at Hull, and sent by post; and it was 

(a) Mali's VI. C. Addcndti jixiv. (fc) 2 East V. €• 112.?. 

(c) 2 Term. Rep. 2.58, [e) 4 East, ] 64, 

(c) tb. 171. (<0 1 Camph. 215. 

(r) 2 Gampb. 506. (/) 3 T. R. 652.* 
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argued, that as it had passed through other countie$| 
it might liavc been said to have been equally pub* 
libhed in each of those counties. The Court, however, 
were of opinion, that the fact of the letter having been 
put into the post-office in the county of Yof l’ was suf¬ 
ficient to support that part of the affidavit that the 
cause of action arose in the county of Yor/:, and not 
elsewhere in the kingdom. These authorities are suffi¬ 
cient to shew that the })utting a letter into the post is a 
sufficient evidence ol' a publication. The same observ¬ 
ation applies to sending a letter by a private hand ; for 
the effect t»f the decisions is, that the delivery of a 
libel from one person to another is a publication in point 
of law. 
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[The arguments on the part of the defendants were 
not concluded in this term.] 


Aldiss against JBurgjsss. 

A RULE having been ohttiined, calling upoq the de- Practice. 

fendantj to shew cause why he or his attorney should 
not pay the costs incurred by the plaintiff, in conse¬ 
quence of six different notices of the same bail having 
being given. It appeared, upon the affidavits, that the 
bail having attended, under two of the notices, before a 
Judge at chambers, one justified, and the other was re¬ 
jected on some formal objection. Four other notices 
were afterwards given, but the bail did not attend. The 
defendant’s altornev swore, tliat, from the instructions he 

3 I) 3 had 
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have attended on the days mentioned in the notice. 

Alsiss 

against 

SuKOKss- Com^n shewed cause. By the practice of the Court, 
the plaintiff would not be entitled to any costs, if the 
bail had justified, because there was no change of the 
bail. The plaintiff* ought not, therefore, to be placed in 
a better situation, in consequence of the bail not having 
justified. 

Abbott C. J. The giving of these frequent no¬ 
tices of bail has become a matter of so much vex¬ 
ation, that it is fit to put a stop to the practice. In 
this case the attorney has sworn, that he believed, from 
his instructions, that the bail would have attended on 
the days mentioned in the notices. We think, there¬ 
fore, in this case, that the attorney is excused. - W’ljcn- 
ever a proper case occurs, we will visit the defendant's 
attorney with costs ; for it is his duty to take care that 
the bail will attend pursuant to notice. In the present 
case the rule must be made absolute against tlie defend¬ 
ant alone. 

Rule absolute. 
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ACCORD AND SATISFAC¬ 
TION, 

See Partner and Pleading. 

ACTION, 

Si’c Slave Trade. 

An action at law is not maintain¬ 
able upon a decree of a court of 
equity, for a specific sum of money 
founded on equitable considera¬ 
tions only; and therefore, where 
a bill was bletl for the speeitic 
performance of an agreement for 
the purchase of an estate, and the 
decree was for payment of interest 
on the purchase-money and costs : 
Held, that no action at law was 
maintainable to recover such in¬ 
terest and costs. Carpenter and 
Another v. Thornton, AI. 60 G. 6. 

Page 52 

AFFIDAVIT TO HOLD TO 
BAIL, 

See Practice, 17. 


ALEHOUSE-KEEPER, 

See Conviction, 2. 

ANNUITY, 

See Bankruptcy, 4*. 

The memorial of an annuity grant¬ 
ed since 53 G. 3. c. 141. need not 
state that the annuity is redeem¬ 
able, nor the name of the party in 
whose favour the warrant of attor¬ 
ney is given. Yems v. Smith, M. 
GO G. 3. Page 206 

APOTHECARY. 

Where a defendant was sued for a 
penalty under 55 G. 3. c. 194. s20., 
and contended that he was withiii 
the exception, as having, prior to 
August 1.1815, actually practised 
as an apothecary: Held, that it 
was proper, in summing up to the 
jury, for the Judge to refer to the 
5th section of the act as describ¬ 
ing the duty of an apothecary to 
be to make up the preacription.s 
3 D 4 of 
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APPRENTICE, 


ASSUMPSIT, 


of physicians; and it appearing 
that the defendant never had, or 
could have done so, prior to 
August 1. 1815, that such total in¬ 
capacity was cogent evidence to 
be left to the jury, and that they 
did right to find that he had never 
practised as an apothecary/, al¬ 
though, in fact, he had on many 
occasions administered medicines 
to various patients prior to that 
period. Apothecaries' Company 
Warburton, AT. 60 G. 3. Page 40 

APPEAL, 

By 4-9 G. 3. c. 68. s.o. ten clear days’ 
notice of the intention to appeal 
is required ; Held, that the ten 
days are to be taken exclusively 
both of the day of serving the 
jiotice and the day of holding the 
sessions. Rex v. Justices of He¬ 
refordshire, E. 1 G.4. 581 

APPRENTICE. 

1, Covenant upon an indenture of 

apprenticeship, l)y the master 
against the father; breach, that 
the apprentice absented himself 
from the service ; plea, that the 
.'JOn faithfully served till he came of‘ 
age, and that he then avoided the 
indenture: Held, that this was 
no answer to the action. Cuming 
V. Hill, M. 60 G. 3. 59 

2. A father has, at the common 

law, no authority to bind his infant 
son apprentice without his assent; 
and consequently, where an in¬ 
denture of apprenticeship was ex¬ 
ecuted by the master and tlie fa¬ 
ther of the apprentice, but not 
also by the apprentice himself: 
Held, that it was invalid, and that 
no settlement could he gained un¬ 
der it. Jtex V.., Inhabitants of 
Amesky, £• 1 G.4. 584 

ASSUMPSIT. 

J. AJoncy lent, and applied by the 


borrower for the express purpose 
of settling losses on illegal stock- 
jobbing transactions, to which the 
lender was no party, cannot be 
recovered back by him. Cannan 
V. Bryce, M. 60 u. 3. Page 179 

2. Where A. under a contract to 

deliver spring wheat had delivered 
to B. winter wheat, and B. having 
again sold the same as spring 
w'heat, had in consequence been 
compelled, after a suit in Scot¬ 
land which lasted many years, to 
pay damages to the vendee; and 
afterwards B. brought an action 
of assumpsit against A. for his 
breach of contract, alleging as 
special damage the damages so 
recovered; Ileld, that although 
such special damage had occurred 
within six years before the c<jm- 
mencement of the action by B. 
against A., yet that the breach of 
contract, which in assumpsit was 
the gist of the action, having oc¬ 
curred and become known to B. 
more than six years before that 
period, A. might properly plead 
actio non accrevit infra sex an- 
nos. Battley v. Faulkner, H. 
(>0 G. 3. and i G. 4. 288 

3. Where a bill of exchange pay¬ 

able at the house of A. had been 
there presented for payment, and 
dishonoured, and the atce|>tor af¬ 
terwards remitted to A. a sum of 
money for the j)urposc of en¬ 
abling him to pay the dishonoured 
bill, and also another of less va¬ 
lue. And A. in answer stated tlie 
fact of the bill having been dis¬ 
honoured, but added, that the 
money received should be curried 
to the acceptor’s account, and did 
afterwards pay the smaller bill: 
Held, that the Jjohlcr of the ori¬ 
ginal bill could not maintain an 
action against A., there being no 
privity between them. Yates and 
Others v. BcH and Others, '!'• 
1 G. 4. 643 
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4. Certain policies of insurance be¬ 
longing to A. had been deposited 
by him as a security for a debt of 
800/. at a banker’s. B., who was 
acquainted with these circum¬ 
stances, afterwards, at the desire 
of A., expressly undertook to 
take the policies and settle with 
H. W., and to pay in the amount 
which he might receive at the 
banker’s to A.'s account there. 
Upon this undertaking the po¬ 
licies were given to him, and upon 
them he received the sum of 949/. 
A> having become bankrupt, and 
being then indebted to B. in a 
larger sum, the latter refused to 
pay over the money so received : 
Held, that the assignee of A. 
could not (even with the assent ol' 
the banker) maintain any action 
against B. for the breach of his 
undertaking. Chalmers v. Page^ 
T, 1 G, 4. Page 697 

ATTORNEY, 

See Principal and Agent, 1. 

Practice, 5. 

1. In the investigation of a charge 

of felony before a magistrate, an 
attorney is only as a matter of 
courtesy permitted; but has no 
right lo be present, nor can he 
comment on the evidence so as to 
apply the law to it, unless he be re- 
cjuestt'd by the magistrate to give 
his opinion %nd advice upon the 
case. Rex v. Barron, II, 60 G, 3. 
and 1 a. 4. 432 

2. A charge for preparing an affi¬ 

davit of the petitioning creditor's 
debt and bond to the CMianccllor, 
in order to obtain a commission 
of bankruptcy, is not a taxable 
item in an attorney’s bill, within 
2 0. 2. r. 2 s. 23. as being a 
charge at hnv or in equity, the 
affidavit not having been sworn, 
nor a commission issued. Barton 
V. Chatlertoii, E. 1 G, 4. 486 


AWARD. 

’The Court will not set aside an award 
on the ground that the arbitrators 
have decided contrary to law, un¬ 
less the law be clear upon the sub¬ 
ject; and, therefore, where the 
captain had sold, at an intermedi¬ 
ate port, part of the cargo, at a 
price higher than it would have 
fetched at the port of destination, 
and, upon a reference to settle the 
average loss between the ship¬ 
owner and charterers, the arbi¬ 
trators (w'ho were mercantile men) 
allowed for the actual value of the 
goods, when sold, and not for the 
j)rice they would have fetched at 
the port of destination, the Court 
refused to set aside the award, 
Richardson v. Nourse, M. 60 G. 3, 

Page 237 

BANKRUPTCY. 

1. By the 49 G. 3. c. 121, s, 8., the 

certificate of a bankrupt is a bar, 
not only to any action at the suit 
of the surety for the recovery of 
money paid in discharge of the 
original debt, but to any action 
for the consequential damage ac¬ 
cruing from the non-payment, by 
the bankrupt, of the original debt 
when due; and, tlierefore, where 
the acceptor of an accommodation 
bill brought an action against the 
drawer, who had become bank¬ 
rupt, for not providing him with 
funds to pay the bill when due, 
wdiereby he had incurred the costs 
of an action, and was obliged to 
sell an estate, in order to raise 
money to pay the bill, the cer¬ 
tificate was held to be a good 
bar. Van Sandau v, Corshie, M. 
60 G. 3. 13 

2. Upon a motion for a prohibition 
to the Lord Chancellor, sitting in 
bankruptcy, it appeared, that the 

I assignees had seized, as the pro- 

I pert}' of the bankrupt, a farm, be¬ 
longing 
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longing to A. B.^ and had kept it 
a long time and mismanaged it; 
and that the Lord Chancellor had 
t-eferred it to the Master, to take 
the account between A. B. and the 
assignees, in respect of such pro¬ 
perty and of its mismanagement; 
and afterwards, upon his report, 
had ordered a certain sum to be 
paid to A.B, by the assignees, tlie 
commission having been previously 
superseded: Held, first, that the 
jurisdiction of tlie Lord Chancel¬ 
lor, sitting in bankruptcy, was not 
confined to the period during , 
which the commission subsisted. 

Secondly, that he had not exceed- i 
ed his jurisdiction, in ordering the | 
Master to take an account, as to i 
the mismanagement «Src. of the : 
property, nor in making the us- j 
signecs personally liable, beyond ! 
the funds in their hands, lor such ' 
mismanagement: i 

Thirdly, that the Lord Chan- , 
cellor had jurisdiction over all ef- | 
fects taken under the commission, j 
as well those of strangers as of the | 
bankrupt, and over the assignees, ; 
for all acts done by them in tlu ir ; 
character ofassignecs, by virtue or j 
under colour of the commission : j 

Fourthly, that, in cases uhere i 
the Lord Chancellor has jurisdic- | 
tion generally, this Court has no i 
authority to revise his order ; j 

Fifthly, that no prohibition can 
be granted, after the final order of 
the Lord Chancellor, unless there 
be an original want of i-jurisdic- 
tion apparent on the face <jf the 
proceedings. 

Quasre, whether this Court; have; 
authority to direct a prohibition to 
the Lord Chancellor, sitting iri 
bankruptcy. Bx parte 'Coivan, 
M.60G.3. Page I2.‘i 

3. Where a person, entitled to take 
out letters of administration, neg¬ 
lected to do so, but remained in 
possession of the goods of the in¬ 


testate, and being so in possession,' 
became a bankrupt; and a creditor 
of tlie intestate, afterwards took 
out letters of administration, and 
claimed the goods from the as¬ 
signees : Held, that these goods 
were within 21 Jac. c. i^., being 
property in the possessibn, order, 
and disposition of the bankrupt, 
with the consent of the true owner, 
and that the assignees were there¬ 
fore entitled to them, iw, Ad- 
Diinistrator, v. Fisher, M. (iO (i. 3. 

Page 135 

‘1. A surety under an annuity-deed 
is not entitled, under 19 3. 

c. 121. A. 8., to prove the value of 
the annuity as a debt under the 
comuiissiuu; and therefore, where 
such a surety had redeemed the 
annuity, subsequently to the bank¬ 
ruptcy, it was held, that he was 
entitled to luaintuiu an action for 
the value against the hankriij)t, 
mIio had obtiiined his cerlilicati', 
and that, altlioiigh the grantee had 
proved under the I7lh section. 
Flanafraii v, Wnihnis, M. fit) (r, 3. 

18 f> 

5. Where the assignees of an luicer- 

lificated bankruj)t, by agieenieut, 
for a valuable consideration j>aid 
to 'hem by a third person, had 
left tile bankrupt’s furniture, I've., 
in his p<»s.stssion, mid afterwards, 
notwithstanding such agrccnicnf, 
seized the same ; it was held, that 
they were justitiecLin so doing, an 
unceilificaled bankrupt not being 
entitled to retain any property 
against his assignees. AVus \. 
Adttmsoii, A/. (iU (r, 3. 225 

6. One of two assignees of a lease 
gave a bond to the lessee, by 
whom the assignment was made, 
conditioned for tlie payment of 
the rent to the lessor, and the 
performance tif the otlicr cove¬ 
nants in tlie lease, and for indem¬ 
nifying tlie lessee against the 
non-performance of the cove¬ 
nants, 
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* nants, both the assigneea of the 
lease having become bankrupt, 
and the bond having been forfeited 
before the bankruptcy: Held, 
that the lessee could not prove in 
respect of the penalty under the 
cotnraisi^on, the bond being incapa¬ 
ble of valuation ; Held, also, tliat 
be could not ])rove for the damages 
which had accrued previous to 
(he bankruptcy, not liuving paid 
them to the lessor: Held, also, 
that the 4-9 G. S. c. 121. s. 19., ap- 
ilics only to cases between the 
essor and lessee, or assignee of 
the lease, and not to eases be¬ 
tween the lessee and the assignee 
of the lease. Tmjlor v. Youuo, 
E. 1 G. L ■ Page 521 

7. A joint commission of bankruptcy 
ha\ing issued against the tenant 
for life and the tenant in tail: 
Held, that the assignees, by the 
bargain and sale, only took an 
estate for life in the premises, and 
a base fee in remainder, ./mv'.v and 
Another w J'ni/Inrr, /'. 1 G. 1. 557 
S. (’ertain policies ol' insurance be¬ 
longing to A. had been deposited 
by him as a security for a debt of 
800/. at a banker's, B., ndio n as 
acquainted witJi these circum¬ 
stances, afterwards, at the desire 
of A., expressly undertook to take 
the policies and to settle with 
U. IV., and to pay in the amount 
which he might receive at the 
banker’s to .,4.’s account there. 
Upon this undertaking the policies 
were given to him, and upon them 
he received the sum of 919/. A. 
having become bankrupt, and 
being then indebted to S. in a 
larger sum, the latter refused to 
pay over the money so received : 
Held, that the assignee of ,A. 
could not {even with the assent of 
the banker) maintain any action 
against B. for the breach of his 
undertaking. Chalmers v. Pa^e, 
T. 1 G. 1. <107 


BASTARD, 

See Justices, S. 

BILL OF EXCHANGE, 

See Lien, 2. 

1. A corporation not established for 
trachng purposes, cannot be ac¬ 
ceptors of a bill of exchange, pay¬ 
able at a less period than six 
months from the date; because 
such a case falls within the provi¬ 
sion of the several acts passed for 
the protection of the Bank of 
England, by which it is enacted, 
that it shall not be lawful for any 
body corporate to borrow, owe, or 
take up any money upon their 
bills or notes pa^^able at de¬ 
mand, or at any less time than six 
nionlhs i’rom the borrowing there¬ 
of: QuecTc, whctJior any~except a 
trading corporation can bind them¬ 
selves as parties to a bill of ex¬ 
change. Bronghlon v. Proprietors 
of the Manchester and Salford 
IVa/er Works, M. 60 G. 3. Page 1 

2. In an action upon a bill of ex¬ 

change with several indorsements, 
hy a plaintiff who had paid the 
bill under protest for the honour 
of one of the indorsers, it was held 
sufficient, even upon special de¬ 
murrer, to state that lie had paid 
the bill according to tlie usage 
and custom of merchants, without 
stating that he had paid it to 
the last indorsee. Cox v. Earle, 
H. 60 a. 3. and 1 G. 4-. 430 

3. Where a bill was drawn for the 

accommodation of an indorsee, 
and neither such indorsee nor the 
drawer had any effects in the hands 
of the acceptor: Held, that a 
subsequent indorsee, in order to 
entitle him to recover against the 
drawer, is bound to give notice of 
non-payment. Cory and Others 
V. Scott, T, 1 G. 4. 619 


CANAL, 



CONSTABLE. 

CANAL. 

Where, by a canal act, a toll of Lf. 
per ton was imposed upon all coal, 
&c. navigated upon any part of 
the canal from a place A., or from 
any place within two miles there¬ 
of; Held, that this only applied to 
voyages commencing wnthin those 
limits, and that no such toll was 
payable for coal loaded at a place 
more than two miles from A., id- 
though conveyed upon a part of 
the canal within two miles of A. 
Brittain v. The Cromford Canal 
Company, M. 60 G, 6. Page 139 

CHARITABLE USE, 

See Copyhold, 1. 

CLERK OF THE PEACE, 

Bee Sessions. 

COMMON, 

Bee Copyhold, 2, 

CONSIGNOR AND C ON- 
SIGNEE. 

By a bill of lading, the captain was 
to deliver the goods for the con¬ 
signor, and, in his name, to the 
consignee. At the time of ship¬ 
ment, the consignee had no pro¬ 
perty in the goods: Held, that an 
action against the ship-owners for 
damage done to the goods, must 
be brought in the name of the 
consignor; and that, although the 
consignee had insured the goods 
and advanced the premiums of in¬ 
surance before the arrival of the 
ship. Bargeut v. Morris, H. 60 
G* 3. and 1 G. 4. 277 

CONSTABLE. 

A constable acting under a warrant 
commanding him to take the goods 
of A.f take* the goods of J?., be- 


COPYHOLD. 

lieving them to belong to A.i' 
Hdd, that he was entitled to the 
protection of the stat. 24 G. 2. 
c. 14. s, 8., and that an action 
against him must be brought 
within six calendar months. Par- 
ton V. Williams^ //, 60 G. 3. and 
1 a. 4. Pago 330 

CONVICTION. 

1. A conviction stated, that plaintiff 

having been brought before a ma¬ 
gistrate on an information charg¬ 
ing him with having unlawfully re¬ 
turned without a certificate to a 
parish from which he liad been 
removed, and that upon that oc¬ 
casion he confessed himself guilty : 
Held, that this conviction was 
good upon the face of it, and that 
it was not necessary to state in it 
expressly any act of vagrancy, it 
being for tlie party convicted to 
shew in his defence that he did not 
return in a state of pauperism. 
Mann v. Davera, clerk, M. 60 
G. 3. 103 

2. The 21 Jac. I. c. 7. provides, 

that an alehouse-keeper suflering 
inhabitants ol’ the parish to tipple, 
may be convicted on the oath of 
one witness; and the J Car. c. 4- 
extends the same penalty to the 
case of strangers, but requires 
proof hy two witnesses ; Held, 
therefore, that a coiuiction stated 
to he on tile oath of’ one witness 
against an alehouse-keeper, for 
permitting persons to tipple in his 
alehouse, was hud, lor not stating 
whether those persons were in¬ 
habitants or Strangers. Rex v. 

Dov<\ E. 1 G. 4. 596 

COPYHOLD. 

I. A convi'yance of copyhold lands 
to charitable uses, in the life-time 
of tlie party, is within 9 G. 2. c. 36., 
and therefore must l)e made with 
the formalities required by that 
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act. Tlic Court will not, even 
after a long and undisturbed en¬ 
joyment, presume a bargain, and 
sale, and enrolment of the same in 
Chancfery: 

Quaere, if it would be sufficient, 
in the <‘ase of copyhold, to de¬ 
clare the uses by a deed, con¬ 
formably to 9 O. ‘2. c. and to 
t'ame such deed to be enrolled in 
Chancery. Doc dcm. Hoxvsoh v. 
Waterfon, M.60G.3. Page 149 

2. A copyhold tenement, to which a 

right of common was annexed, 
having vested in the lord by for¬ 
feiture, he re-granted it as a copy- 
hold, with tlie a])purtenances : 
Held, that having always conti¬ 
nued demisable, while in the hands 
of the lord, it was a customary 
tenement, and, as such, was still en¬ 
titled to right of common : Held, 
secondly, that a custom for the 
lord to grant leases of the %vastc of 
the manor, without restriction, is 
bad in point of law. Badger v. 

I'ordy M. T. (10 G. Page 1511 

3. A copyhold of inheritance is not 
forfeited by a conviction of felony 
without attainder, unless there be 
a special t'ustom in the manor. 
Rex Ji’ii/es, knt., £. 1 C. •!. 

510 

(^OIIONEK. 

A coroner's duty is judicial, and he 
can only take an iiupiest super 
visum corporis; and an inquest in 
which the jury were not sworn by 
the coroner himself, and super 
visum corporis is absolutely void. 
Tin- Court will not, therefore, af¬ 
ter an adjournment by the coro¬ 
ner of such an inquest, grant any 
mandamus to compel him to pro¬ 
ceed in it. Rex v. Fcnaiid, iV. 
fiO G, 3. 2(j() 

CORPORATION. 

1. A corporation not established fur 


trading purposes, cannot be ac¬ 
ceptors of a bill of exchange pay¬ 
able at a less period than six 
months from the date; because 
such a case falls within the pro¬ 
vision of the several ticts passed 
for the protection of the bank of 
England, by which it is enacted, 
that it shall not be lawful for any¬ 
body corporate to borrow, ow^e, 
or take up any money upon their 
bills or notes payable at demand, 
or at any less time than six 
months from the borrowing there¬ 
of : Qua?re, whether any, except 
a trading corporation, can bind 
themselves as parties to a bill of 
exchange. Broughton v. 
Proprietors of the. Manchester and 
Haljbtd fVoter Works, M.60G,3. 

Page 1 

2. A justification in trespass stated, 

that by custom, a court had, from 
time immemorial, been holden be¬ 
fore the steward aud port-reeve of 
a borough, or their sufficient de¬ 
puty or deputies, and that a court 
was holden before C. D., the de¬ 
puty of A. B., who was then 
steward and port-reeve ; Held, 
that upon this plea the tw'o offices 
must be taken to have been com¬ 
patible, and that the appointment 
of the deputy by the person hold¬ 
ing both offices was sufficient. 
(rveen V. Davies and Another, M. 
()0 G. 3. 60 

3. A plea to a quo warranto stated that 
an immemorial covrrt-leet w^as in 
part holden in the morning and in 
part in the evening, and tliatthecus- 
tom had been to elect the mayor at 
the morning court, which burgess 
had been accustomed to be sworn 
into office at the evening court by 
tile steward or his deputy. The re¬ 
plication denied the mode of elec¬ 
tion ; and there was also an issue, 
“ not duly sworn.’’ At the trial 
it appeared, that, in addition to 
the custom set out in the plea, it 
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COSTS. 


COVENANT. 


had been usual for the leet jury 
to present, in writing, the can¬ 
didate who had most votes at the 
morning court, to be sworn in by 
the steward at the evening court; 
but they had no control over the 
poll; Held, that this was a mere 
ministerial act, on their part, and 
that it was no essential part of the 
custom, and need not be stated on 
the record. iJex v. lioti'/aiu/, M. 
60 0.3. Page 130 

4*. By the charter of a borough it 
was directed, that when it should 
happen that any of the capital { 
burgesses should die, or dw^ell out j 
of the borough, or for some cause j 
be removed, it should be lawful j 
for the remainder to elect others 
in the place of those so happening 
to die or be removed: Held, that j 
these words were not so imam- j 
biguous as to w arrant the court in 
granting a mandamus to admit 
two persons in the room of two 
non-resident capital burgesses, the 
corporation not having prc\iously 
removed them for this cause from 
their offices. Hex v. Moi/tn ' 'if , 
Truro. E. 1 a A: ! 

5. On the charter days for the elec- \ 
tion of lord mayor of the city of ^ 
London, the business of the elec- ! 
tion ought to liuve the precedence 
of all other matters; and there¬ 
fore it is not lawful, after the lord 
mayor and aldermen have retired ' 
from the hustings, to propose any 
other business inconsisleiiL nith 
the election, the discussion of 
which may have the effect of put¬ 
ting it off altogether. Jtex v. Par- 
kym and Others, T. \ G. !«. 

COSTS. 

1. Plaintiffs sued, as executors, for 
the balance of an account due to 
the testator; and, it appearing at 
the trial that the balance claimed 
ftrosg out of matters of account 


between the plaintiffs in their own 
right, as surviving partners of the 
testator, they were nonsuited: 
Held, that the Court had no power 
to order the defendant to have his 
costs allowed him as costs in the 
cause. Barnard and Another, Ex¬ 
ecutors, V. Higdon, M. 60 G. 3. 213 
2. To trespass quurc clausum fregit, 
defendant [)leaded not guilty, and 
a justification of a right of way ; 
plaintiff, in replication, admitted 
the right of w'ay, and new assigned 
extra viam. I'he plaintiff having 
obtained a verdict on the new as¬ 
signment, with l.v. damages, was 
held entitled to full costs. Taylor 
V. \icholls, 11. 60 G. 3. and 
1 G. 1. Page 4 13 

COl'NTY KATE. 

A district, situate within the local 
limits of the county of York, from 
time immemorial had been part of 
the county of Durham, yet had 
always contributed to the public 
l)urdens of the l ounty of York: 
Held, that it was t»> be presumed 
lluit such district, either in the 
original division of land into comi¬ 
ties, or at some subsequent jici iod 
(when it was scjiarated from the 
count} ol‘ York), n as nmile p.irt 
of (he c(»imt} of Durh(t)ii, on con¬ 
dition of its conlrihuting to tiu' 
burdens of the county of York, 
and that such district was liable 
to the county-rate of Yorkshire, 
.fohuson V. Drnltnj and Others. 
M. T, 60 a. 3. ■ 72 

COURT, 

Sec Plkadino, 2. 

COVENANT, 

.SVe Al'lUiKNTICK, i. 

. Where A., being possessed of 
certain premises for a term of 
years, assigned part of them over 
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DEVISE, 


to B, for the residue of his terra, 
with a covenant for quiet enjoy¬ 
ment, and B, afterwards assigned 
them over to C. .• Held, that C., 
having been evicted by J. 8., the 
lessor of A., for a breach of cove¬ 
nant contmitted by A. previously 
to the assignment to B., might 
maintain an action against A. upon 
the covenant for quiet enjoyment, 
on the ground that there was a 
privity of estate ijctween A. and C. 

Secondly, the declaration having set 
out the imliniturc from A. to B., 
in which it was recited that J. 8. 
by indenture demised to A. ibc 
premises; and it afterwards ap¬ 
pearing on the face of the declar¬ 
ation, that ./. S. had entered and 
ejected C. from the premises for 
a forfeiture; Held, that the Court 
might, [)articularly after a verdict, 
presume that .A S, had a title to 
the premises, allhougli there was 
no express allegation of that fact. 

Thirdly, when part of the special 
tlamage laid in the declaration did 
not fall strictly within the covenant 
alleged to be broken, it is to be 
presumed, after \erdict, that the 
jury were directed at the trial not 
to take that part into their con¬ 
sideration. Cmuphcll V. Lexvli., 
11. 60 a. 5. and 1 G. 4. Page S02 

2. Where .4., being seised of certain 
real estates, convoyed part ol them 
to the uses of the settlement at the 
lime of Ills second marriage, and 
also covenanted with the trustees 
that he would, by will or other¬ 
wise, give anti devise all oj-her his 
veal estates, aitd also his personal 
estate and effects wdratsoever and 
wlicrcsoever, to and amongst the 
chiltlrcn botli of his first and se- 
coiid nuirriage, share and share 
alike: Hcld^ that this covenant 
w'us ap])licable only to such real 
and personal estate of which A. 
might die seised or possessed, and 
that it did not prevent him from 
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' disposing fVeely, during his life, 
of such part of his real estate as 
was not settled, or which he might 
acquire subsequently to the date 
of the settlement. Needham v. 
Kirkman, E. 1 G.4>. 331 

Wliere a party took seven-sixteenths 
of certain premises, the whole of 
which then were rated at the an¬ 
nual value of 351., and the lessor 
covenanted to pay all taxes then 
chargeable on the premises, or 
any part thereof, or on the yearly 
rent thereby reserved, and tlie les¬ 
see covenanted to pay all Jresh 
taxes which sliould thereafter be 
charged upon the premises, or any 
part thereof: Held, by Baylcij 
and llolropd Js., dissentiente AI- 
hott C. J., that the true construc¬ 
tion of these covenants w'as, that 
the lessor shoidd pay such taxes 
as were chargeable on the pre¬ 
mises at tile time of making the 
lease, considering them as of the 
annual value of seven-sixteenths 
of 35l., and that the lessee should 
pay all fresh taxes, and all such 
additions to the taxes formerly 
chargeable, as were occasioned 
by the improved value of the pre¬ 
mises. IVatson V. Atkins, T. 

i G. 4. Page 647 

CRIMINAL INFORMATION, 
See Practice, 20. 

CROSS REMAINDERS, 

See Devise, 1. 

DEED, 

See Fine. 

DEVISE. 

Sec Fine, 1. 

1. A testator having three sons, de¬ 
vised as follows: I leave the fVithi/ 
Stakes farm, with the appurtenants, 
to my tw'o youngest sonS; John 

and 
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and GeorffCt equally between them, 
share ana share alike; and I en¬ 
tail the said farm on the male 
heirs of John and Georgey being 
born in wedlock. There being no 
devise over, it was held, that cross- 
remainders could not be raised by 
implication, and that on the death 
of George without issue, his moiety 
went to the heir at law. Cooper 
V. Jone&y H. 60 G. 3. and 1 G. 4. 

425 

2. Where a testator, having devised 
copyhold lands to A. for life, with 
different remainders over, and hav¬ 
ing surrendered them to the uses 
of his will, afterwards, in contem¬ 
plation of marriage, conveyed his 
estates to trustees and their heirs, 
to secure a jointure for his in¬ 
tended wife, and subject to a term 
of 99 years for that purpose, to 
the use of himself in fee, and sub¬ 
sequently surrendered his copy- 
hold lands to these uses: Held, 
that this did not amount to a total 
revocation of his will, but that the 
devisee took the copyhold land, 
subject to the charge created by 
the settlement. Vawser and Other a 
V. Jeffery and Others, H. 60 G. 3. 
and 1 G. 4. Page 462 

3. A testator, by his will, devised 
all his real estates in several pa¬ 
rishes to trustees, their heirs and 
assigns for ever, upon trust to sell 
his estate at H. to pay his debts ; 
and in case it should not be suf¬ 
ficient, then, as to his estate at F, 
upon trust, to sell that also, to 
make good the deficiency; but, 
in case it should not be necessarj^, 
then, as to his estate at F. and his 
other remaining estates in trust, 
to receive the rents and profits 
till his daughter <came of age, and 
tlicn to pay such, of the rents and 
profits as had not been applied to 
her maintenance and education, 
together with the surplus money 
arising from'the sale of liis estate 


at F.y if it should be sold, to his ' 
daughter, upon coming of age, 
and from that period to the use of 
the trustees for the life of his 
daughter, and after her death to 
the use of her children; mid by a 
codicil to his will, in which he 
made an alteration as to t^e trus¬ 
tees, the testator devised his 
estates to the new trustees therein 
named, and to the survivors and 
survivor of them, and the heirs of 
such survivor, “ such estates as 
aforesaid, in trust as aforesaid." 
It appeared that tlie estate at //., 
when sold, was alone sufficient to 
pay the debts: Held, that the 
trustees, and the survivors and 
survivor of tliem, and the heirs of 
the survivor, took only an estate 
for the life of the daughter in tlie 
remaining estates at F. and else¬ 
where. Hawker and Another v. 
Ha'wkcr and Others, F. 1 G. 4. 

Page 537 

4. A testator having a son and 
daughter, and the latter having 
several children, devised to his 
son fV. F. in fee ; and if he should 
have no children, child, or issue, 
the said estate was, on the decease 
of fV. F., to become the property 
of the heir at law, subject to such 
legacies as IP. F. might leave to 
the younger branches of the fa¬ 
mily : Held, that fV. F. took, 
under this will, an estate in fee, 
with an executory devise over to 
the person who, on the happening 
of the event contemplated by the 
will, should become tlie heir at 
law of the testator. Doe dem. 
King and Ux. v. Frost, F. 1 G. 4. 

546 

5. Devise to //. D. for life, with re¬ 
mainder to the first son of C./). 
in tail male, and in default of issue 
to his second son in tail male, and 
in default of his issue to the third, 
fourtli, fifth, and sixth sons, in 
tail male, severally and succes- 

sivdy, 
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Mively, in remainder, one after 
Another, in order and course as 
they respectively should be in se¬ 
niority of age and priority of birth: 
the several and respective heirs 
male of all and every son, every 
elder of such sons and his heirs 
male being preferred to and to 
take before the younger; and in 
default of such issue, then to the 
first, second, third, fourth and all, 
&c. the daughters of C. D. and 
their issue, severally, successively, 
and in remainder, &c. as in the li¬ 
mitation to the sons, the elder 
being always preferred to, and to 
take before the younger; and in 
default of any such issue, then to 
G. H , the eldest son of T. //., of 
Nottingham^ for life, with limita¬ 
tion to his first and other sons and 
daughters similar to those to the 
children of C. D. ; and in default 
of such issue, to //., second 
son of T. H., of Nottingham, for 
life, with precisely the same limit¬ 
ations to his first and other sons 
and daughters as in the preceding; 
and in default of such issue, to 
J. H., the third son of T. //., of 
Nottingham, for life; with re¬ 
mainder to his children, as in the 
preceding limitations. .S'. //. was 
m fact the third and ./. II. the 
second son ol' T. //. of Notting- 
ham : Held, that evidence of the 
state of the testator's family, and 
other circumstances, was admis¬ 
sible to shew whether he had mis¬ 
taken the name of the devisee or 
not; and, upon such evidence 
being given, that it became a 
question of fact for the jury, whe¬ 
ther the mistake was in the name 
or in the description. Doe, dent. 
Le Chevalier, v. Huthwaite, T. 
1 G. 4. Page 632 

6. A testator having an estate which 
had been convened by the settle¬ 
ment on his first marriage, to 
trustees to the use of himself for 
• VoL. III. 


life, remainder to his first and 
otlier sons, successively, in tail 
male; and having one son and 
two daughters by his first mar¬ 
riage, shortly after his second 
marriage made his will, and devised 
to his son all his manors, &c. and 
personal property subject to the 
payment of his debts and legacies; 
but in case his son should depart 
this life without issue male, or in 
case of failure of issue male of the 
testator’s body, he bequeathed to 
all and every his daughters who 
should be living at the time of his 
death, or born in due time after¬ 
wards, 40,00(W. equally to be di¬ 
vided amongst them, in addition 
to what they might be entitled to 
under the marriage settlements .of 
their respective mothers; and if 
only one daughter, he bequeathed 
20,000/. to her; he then charged his 
estates with the payment of these 
sums, and devised them to A. and 
B., their heirs, &c. without im¬ 
peachment of waste, upon trust, 
by sale or mortgage to raise a 
sufficient sum to pay those lega¬ 
cies with interest; and he then 
devised the remainder of his lands, 
manors, &c. as should not be sold 
by the trustees for that purpose, 
for want, or in failure of issue 
male of his body, as aforesaid, unto 
his brother for life, with different 
remainders over. The testator 
had no children by the second 
marriage, and his only son by the 
first marriage, having died under 
age, unmarried, and without issue; 
Held, that the surviving daugh- 
ers took no estate, by descent, in 
the hereditaments devised by the 
will; and, secondly, that if the 
devise to A. and B.. had been of 
a power to raise money by sale, 
and not of a legal estate, that the 
testator's brother would have 
taken an estate for life with re¬ 
mainders over; and thirdly, that 
3 E under 
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in 

under the will A. and B. took an 
estate in fee. Sanford and Others 
V. Irby and OtkcrS) T. 1 G. 4'. 

Page 654- 

DISCLAIMER. 

A devisee in fee may by deed without 
matter of record disclaim the 
estate devised. To'uinsou v. Tic- 
hell and Another, M. 60 G. 3. 31 

EJECTMENT. 

1, The Court will not stay the pro¬ 
ceedings in an ejectment until the 
taxed costs of a suit in equity, 
brought by the same party for the 
recovery of the same premise's, 
are paid. Doe, Dcm. Willinma, v. 
Winch and Others, E. 1 G. 4‘. 602 

2. To entitle joint tenants to reco¬ 

ver in ejectment against a tenant j 
I'rom year to year, the notice to j 
quit must be signed b}^ all the 
joint tenants at the time it is 
served ; but if the notice be iriveu 
bv an agent it is sufficient, if his 
authority he subsequently recog¬ 
nised ; and therefore, Avherc such 
notice was given by an agent 
under a written authority, which 
at the time of the service of the 
notice had been signed only by 
some of the several joint tenants, 
but afterwards was signed by all 
the others : Held, that the subse¬ 
quent recognition was sufficient to 
give validity to the authority from 
the beginning, and that the notice 
to quit was therefore sufficient. 
Goodtitlc, Deni. King, v. Wood- 
tmrd, T. 1 G. 4. 639 

ESCAPE. 

The sheriff having, within a liberty 
wdiere particular officers had the 
exclusive privilege of executing : 
all process, arrested a defendant 
upon a ca. sa. in which there was 
not any non-oraittas clause, suf¬ 


fered him to go at large before 
his removal from the liberty: 
Held, that he was liable in an 
action for an escape. Piggott v. 
Wilkes, E. 1 G. 4. Page 502 

1 

EVIDENCE. 

1. Two divisions within a parish had 

1 separate overseers and separate 

i rates, and managed their poor 

separately; but at the end of 
every' y'car, in making up their 
accounts, the overseers of the 
one (if they had any money in 
hand) paid the balance over to 
the overseers of the other : Held, 
that this was in effect one joint 
parochial account; and that all 
the overseers were to be consi¬ 
dered as joint overseers of the 
parish at large : held, also, tliat 
where a payment has been made 
by a parly at the sole request of 
one overseer, and without the 
knowledge of the others, and no 
demand is made upon them till 
after they are out of office, it is a 
((uestion proper for the jury, to 
say A\heth<T, under these special 
circumstances, the party ought 
not to be considered as having 
relied upon the sole responsibility 
of the overseer at whose request 
tlie payment was made. MalUn 
V. Vichirstn^] Jf.tiOG. 8. 89 

2. The' examination of a soldier, 

taken under the mutiny act, is to he 
received as evidence as to his set¬ 
tlement, even thmigh he be dead, 
or absent fi'om the kingdom, at 
the time wlien the appeal is tried. 
M. 60G. .3. 121 

3. An entry in the public books of a 

corporation is not evidence for 
them, unless it be an entry of a 
public nature. Marriage v. 
rcncc, M.mG.i'i. 142 

4. Where a promissory note, on the 
face of it, purportetl to be payable 
on demand, parol evidence is not 



EVIimNCE. 


m 


admissible to shew, that at the 
time of making it, it was agreed 
that it should not be payable till 
after the decease of the maker. 
Weodhridge v, Spooner and Wife., 
Executrix, M. 60 G. 3. Page 233 

.5. Where a loss had been settled 
upon a policy of insurance against 
fire in the year 1813, and upon 
a trial in the year 1819, the plain¬ 
tiff, in an action for libel charging 
him with having made fraudulent 
claims upon the insurance com¬ 
pany, with repect so such loss, 
called their agent, who stated, 
that the policy was returned to 
him alVer the fire, and that he 
had it in possession then, and 
afterwards, when the plaintiff*made 
a larger insurance with the com¬ 
pany ; that upon the loss having 
been settled the old jiolicy became 
an useless paper, that he did not 
know what had become of it, but 
he believed he had returned 
it to the plaintiff. The clerk 
to the plaintiff’s attorney then 
proved, that within a few days 
of the trial, he went to the plain- 
tiff‘'s house to search i’or the po¬ 
licy, when the plaintiff* shewed 
every drawer where he usually 
kept his j)apers: that he exa¬ 
mined such drawers, and every 
other place where he thought it 
likely to find such a paper, with¬ 
out finding it; Held, that this was 
sufficient to entitle tlic plaintiff* to 
give secondary evidence of the 
contents of the policy. Brexvsier 
V. SewcU, //. 60 G*. 3. and 1 G. 4. 

296 

6. Where, upoi\ the letting of pre¬ 
mises to a tenant, a memorandum 
of agreement was drawn up, the 
tenne of which wore read over, 
and assented to by him, and it 
was then agreed that he should 
on a future day bring a surety and 
sign the agreement, neither of 
which he ever did: Held, that 
jncuioraudutn was not an 


agreement, but a mere unaccepted 
proposal, and that the terma of 
the letting, therefore, might be 
proved by parol eyidence. Doe, 
dcm. Bingham and Others, v. Cari- 
tvright, H. 60 G. 3. and 1 G. 4. 

Page 326 

7. In an action ijgainst a gamekeeper 
for a penalty for using a gun to 
kill game, without being qnalified; 
evidence of the real title to the 
manor is admissible for the pur¬ 
pose of negativing the existence 
of a colourable title in the person 
under whom the defendant claims 
to act. 

Entries in the books of the clerk 
of* the peace of deputations, for¬ 
merly granted to gamekeepers by 
the real owner of the manor, are 
also evidence to shew that mano¬ 
rial rights were publicly exercised 
by him, and that the person whose 
title was set up by the defendant, 
knew that he had not any title 
whatever. Ihint v. Andrexxs, H. 
60 G. 3. and 1 G. 4. 341 

8. Where the mother of an appren¬ 
tice, whose time had not expired, 
applied to his master to give him 
u}) to her, and the master having 
consented to it, and all having 
agreed to part, the apprentice 
went away; but the indenture, 
which was in the bands of a third 
person, was never applied for, or 
gj\ cn up : Held, that the appren¬ 
ticeship was not put an end to by 
this agreement, although the mas¬ 
ter said, that he would have given 
up the indenture if he had had it 
in his possession at the time, and 
afterwards refused to take back 
the aj)prcntice. Secondly, where 
an unstamped indenture recited, 
that a premium of 121. had been 
paid; but added, that it was paid 
out of a charitable donation fund 
belonging to the parish, and the 
master being called, proved that 
the premium liad been paid by 
the parish officers, who told him 

E 2 at 
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at the time of paying it, that it 
was charity money: Held, that 
the fact of payment being proved, 
the recital in the indenture, and 
the declaration of the parish offi¬ 
cers, were not admissible in evi¬ 
dence, so as to bring the case 
within the exception in the 44 G. II. 
c. 98. s. 190., and that the inden¬ 
ture, being unstamped, was void, 
Semble, that a charitable dona¬ 
tion fund, belonging to a parish, 
is a public charity within such ex¬ 
ception. J?i\r V. Inhahitauls of' 
Ske^ugtou, If. 60 G. 8. anti 
1 G. 4. rage 8S2 

9. Upon an indictment against A. 
H. and others for unlawfully 
meeting together, with persons 
unknown, for the purpose of ex¬ 
citing discontent and disaffection, 
it was held, {A. B. having jire- 
sided at this meeting,) that resolu¬ 
tions, passed at a former meeting 
assembled a short time before in 
a distant place, and at which A. 
B. also jiresided, and the avowed 
object of which meeting was that 
of the meeting mentioned in the 
indictment, were admissible in e\i- 
dence, to shew the intention of 
A. B. in assembling and attending 
the meeting in fjuestion. 

Secondly, a copy of these res<^- 
lutions, delivered by A. B. to the 
witness at the time of the former 
meeting as the resolutions then 
intended to be proposed, and 
wliich corres{)onded with those 
Mlsich the witness heard read from 
a written pajier, is adruissihle 
without producing the original. 

Thirdly, large bodies of men 
having come to tliis meeting from 
a distance, marehing in regular or¬ 
der, resembiing a military march, 
it was held to he admissible evi¬ 
dence, to shew the character and 
intejitioii of the meeting, that 
w'ithin two days of the same, con¬ 
siderable numbers were seen train¬ 
ing and drilling before day-bveak, 


at a place from which one of 
these bodies had come to the 
meeting; and that on their disco¬ 
vering the j)e;rsons who saw them, 
they ill-treated them, and forced 
one of them to take an oath never 
to be a king's man again : 

Held, also, that it u'as admis¬ 
sible to shew in evidence, for the 
same purpose, that another body 
of men, in their progress to the 
meeting, on passing the house of' 
the person who had been so ill- 
treated, expressed tlieir disappro¬ 
bation of his conduct by hissing. 

Parol evidence of inscriptions 
and devices on banners and flags 
disj)layed at a meeting, is admis¬ 
sible vvilhont producing the ori¬ 
ginals. 

Upon such an indictment, evi¬ 
dence of the supposed miscondui’t 
of those who dispersed the meet¬ 
ing, is not admissibk'. Hunt 

and Otht’rs, E. 1 G. 4. Pago 566 

10. An agreejiient in writing, un¬ 
stamped, for the letting a tene¬ 
ment at a certain rent, Ijaving 
been lost : Held, that paiol evi¬ 
dence of its contents was not ad¬ 
missible. for the .sake of proving 
then by the value of the tenement. 

Castle yjorton, E. 1 G. 1 . 

5H8 

11. Deelamtion in assumpsit stated 

as a breach, that the defendant 
did not diligent!)- and sufficiently 
make a search at the Bank of' 
England, to ascertain whether 
certain stock was standing in the 
name of certain persons, the de- 
fendiiiit having been employed as 
an attorney so to do : The omis¬ 
sion to search took place more 
than six yc'ars before action 
brought, although it was not dis- 
envoied by the phiiulifl tJlI within 
the six years: Held, the statute 
of limitations having been pleaded, 
that upon this form of declaration 
the plaintiff was not Ciititied to 
recover, ** 


On 



EVIDENCE. 

* On the discovery being made, 
the defendant said the needed 
arose from the omission of his 
clerk, and that he was responsible: 
Held, that upon tliis record such 
an acknowlcdgiuent was not suf¬ 
ficient. Short V. Carth If, T. 

1 G, 4<. i^age G2(> 

12. Devise to //. D. for life, with 
remainder to the first son of C. 
D. in tail male, and iji default of 
issue, to his second son in tail 
male, and in default of his issue, 
to the third, fourth, fifth, and 
sixth sons, in tail male, severally, 
and .sweeessivelV, in remainder 
one after another in order and 
eour.se as the}' respectively should 
be in seniority of age and priority 
of birth ; the several and rei«])eet- 
ive heirs male of all and every 
son, every elder t)f Mich sons and 
his heirs male, being prelerretl to 
and to take before the younger; 
and in default of such issue, tlien 
to the first, second, third, fourth, 
and all, ^tc. the daughter.', of C. 
/). and their issue severally, .suc¬ 
cessive!}, and in remainder, Ac. 
as in the limitation to the sons, 
the elder being always preferred 
to and to take before the younger ; 
and in default of miy such issue, 
then to G. IT., the eldest son of 
7’. //. of I\’utlingfiam, for Hie, 
with limitation to his first and 
other sons and daughters, similar 
to those to the children of C. D.; 
and in default of such issue, to 
//., the third son of T. If. of 
Sottin^ham, lor life, n ith remain¬ 
der to ids children, as in the pre¬ 
ceding limitations. S. II. nas, in 
fai t, the third, and J. JI, the se¬ 
cond son of T. II. of Notiing. 
ham : Held, that evidence of the 
state of the testator's fandly, and 
other cirenmstanees, na.s admis¬ 
sible, to shew whether he had 
mistaken tlie name of the devisee 
(Dr not ; and, upon such evidence 


EXECUTOR. 

being given, that it became a ques¬ 
tion of fact for the jury, whether 
the mistake wa.s in the name or 
in the description. Doe, dent. Le 
Chevalier, v. Huthxioaite, T. 1 G.4. 

Page 632 

13. Where a builder, having taken 
ground on a building lease, at the 
ground-rent of 108/., a,ssigned 
over his lease to A. for a sum 
considerably exceeding the then 
value of the premises, and at the 
same time took a lease from A. at 
an incrca.*=ed rent of 39.5/. and 
containing the .same covenants for 
building ns the original lease, to¬ 
gether with a stipulation of being 
allowed to repurchase the lease 
at the same sum for which it wa.s 
assigned by him to A.: Held, 
that, under the.se circumstances^ 
it was properly left to the jury to 
say, whether this w^as a purchase 
or an usurious loan, and the jury 
having found it to be the latter, 
the Court refused to disturb the 
verdict. Doe, dent. Grimes atui 
Others, Assi<>iiecs of Hammond a 
Bankrupt, v, Gooch, T, 1 G. 4. 

664 

EXECUTORS, 

See Costs, 1. 

One of two executors having alone 
proved the will, and received a 
ilebt duo to the testator, which by 
his will was approjiriated to the 
payment ol‘specific legacie.s to his 
grandchildren, witli interest there¬ 
on, and aftcrwai-ds permitted (he 
money to be lent out to a third 
person, by whom it was paid to 
A.i A., on being applied to by 
the executor, acknowledged that 
he had received the mono}", and 
that it belonged to the testator's 
grandchildren, but refused to pay 
it over to the executor; Held, 
that both cxocutor.s might join in 
3 E an 
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GUARANTEE. 


an action brought to recover the 
money against J. 

Held, also, that it does not 
amount to a devastavit if an exe¬ 
cutor lends out on private security 
money belonging to the testator, 
but not wanted for the immediate 
uses of the will; provided he ex¬ 
ercises a fair and reasonable dis¬ 
cretion on the subject. Wcbsict 
and Another^ Executor and Exe¬ 
cutrix of Heatley, v. Spencer^ II. 
60 G. 3. aiid 1 G. 4. Page 360 

FINE. 

To avoid a fine, a husband claiming in 
right of his wife, must enter within 
five years after his title accrues. 

By deed an estate was settled, 
after several preceding estates 
tail, to the use of all and every 
the nearest of kin in equal de¬ 
gree to ]}. M., at the time of 
her decease without issue of tlie 
name of Brener: Held, that a 
person w'ho at the time of D. Af.’s 
death was her nearest of kin, born 
■with the name of Brener, but who 
was not her nearest of kin, and 
who had, pre\ious to D. 
death, married and assumed her 
husband’s name, was not en¬ 
titled to take under this clause 
in the deed. Doe, dem. Wright, 
V. Plurnptre, II. 60 G. 3. arifi 
1 G.4. 474 

FORFEITURE, 

Sec Copyhold, 3. 

FRAUDS, STATUTE OF, 

See Will. 

1. Where a vendee verbally agreed 
at a public market with the agent 
of the vendor to purchase t\velvc 
bushels of tares, (then in vendor’.s 
possesstoA, constituting part of a 
larger quantity in bulk,) to re¬ 
main in vendor’s possession till 
tailed for; and the agent, on his 


return home, measured the twelve 
bushels, and set them apart for 
the vendee : Held, that this did 
not amount to an acceptance by 
the latter, so as to take the case 
out of the 17th section of the sta¬ 
tute of frauds. Hone v. Palmer, 
H. 60 G. 3. and 1 G. 4. Page 321 
2. A. agreed to purchase a horse 
from B. for ready money, and to 
take him uithin a time agreed 
upon. About tlie expiration of 
that time, A. rode the horse, and 
gave directions as to its treat¬ 
ment, &'c., but retjuested that it 
' might remain in B.’s possession 
for a furtlier time, at the expira¬ 
tion of which he promised to 
fetch it away and pay the price; 
to this B. assented. The horse 
di(*d before A. paid the price or 
took it away; Held, that there 
was no acceptance of the hor.se 
within the meaning of the .statute 
of frauds. Tempest v. Fitzgerald, 
T. 1 a. 4, 680 

FREIGHT, 

.See Lien, 2. 

(.AMEKEEPER, 

See Evidence, 7. 

GUARANTEE. 

A guarantee of the payment of A.B. 
to the extent of 60/. at quar¬ 
terly account, hill two months, 
for goods to be purchased by him 
of the plaintiff, i.s not a continuing 
or standing guarantee to that ex¬ 
tent for goods to be at any time 
supplied to A. B. until the credit 
is recalled. Melville and Another, 
V. Hayden, E. 1 G. 4. 593 

HABEAS CORPUS, 

See Practice, 14. 26. 



INSOLVENT DEBTOR. 
HIGHWAY. 

An ordor for stopping up an unne¬ 
cessary highway under 55 G. 5. 
c. 68. s. 2. must bo made at a spe¬ 
cial sessions, and that fact must 
appear on the face of tiie order. 
Rex V. Sheppard, II. CO G. 8. and 
1 G. 4. Page 4'14> 

INDICTMENT. 

Upon an indictment for an assault 
upon K.E., it is sufficient to {)rovc 
that an assault was connnitted 
upon a person bearing that name, 
altho\igh it appear that two per¬ 
sons bore the same name, E. E. 
the elder and E. E. the younger. 
Rex V. Peace, E. 1 G. 4. ‘ 579 

INNKEEPER, 

See PosT-HOKSK Duty. 

A house of public entertainment in 
London, where beds, provisions, 
A’c. ar(‘ I’urnished for all persons 
paying for the same, but which 
was merely called a tavern and 
eolfee-house, and was not fre- 
(juented by stage-coaches and 
waggons frenn the country, and 
which had no stables belonging to 
it, is to be considered an inn, and 
the owner is subject to the liabi¬ 
lities oi“ innkeepers, and has a lien 
on the goods of his guest for the 
payment of his bill, and that even 
where the guest did not appear 
to have been a traveller, but one 
who had previously resided in 
furnished lodgings in London. 
Thompson v. Laci/, 11. 60 G. 8. 
andlG.L ' 283 

INSOLVENT DEBTOR. 

A plea of discliarge under the in¬ 
solvent debtors’ act is no bar to 
an action of trespass for mesne 
profits, even though accruing be¬ 
fore the discharge. Lloyd v. Peel, 
H. 60 G. 3. and 1 G. 4. 407 


JUSTICES. *77? 
INSURANCa 

The captain of a Spanish ship, in 
order to prevent a quantity of 
dollars from falling into the hands 
of an enemy, by whom he was 
about to be attacked, threw the 
same into the sea, and' was im¬ 
mediately afterwards captured: 
Held, in an action upon a policy 
of insurance upon Spanish pro¬ 
perty, subscribed by British un¬ 
derwriters, who at' the time of 
effecting tlie policy knew that the 
assured were Spaniards, and that 
Spain was at war with the state 
to whom the capturing vessel be¬ 
longed, that this was a loss by 
jettison ; that term in a policy of 
insuraime signifying any throwing 
overboard of the cargo for a justifi¬ 
able cause ; secondly, that it was 
a loss by enemies; and, thirdly, 
if not by jettison, in the strictest 
sense, that it was something of 
the same kind; and, therefore, 
canjc'within the -^vords “all other 
losses and misfortunes.” Butler v. 
IVildman, IL 60 G. 3. and 1 G. 4. 

Page 398 

JUSTICES. 

1. The acts of a jutice of the peace 

^ who has not duly qualified, are 

not absolutely void; and, there¬ 
fore, j)ersons seizing goods under 
a warrant of distress, signed by a 
justice who had not taken the 
oaths at the general sessions, nor 
delivered in the certificate re- 
quiVed, arc not trespassers. Mar- 
gnle Pier Company v. Hatwnm, 
M. 60 C?. 3 266 

2. Where a criminal information Is 
applied for against a magistrate, 
the question for tile Court is not 
whether the act done be found on 
investigation to be strictly right 
or not, but whether it proceeded 
from an unjust, oppressive, or 
corrupt motive, (amongst which 

3 E 4 fear 
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fear and favour arc generally in¬ 
cluded,) or from mistake or error 
only. In the latter case, the Court 
will not grant the rule. Secondly, 
in the investigation of a charge of 
felony before a magistrate, an at¬ 
torney is only as a matter of cour¬ 
tesy permitted, but has no right 
to be present; nor can he com¬ 
ment on the evidence so as to 
apply the law to it, unless he be 
requested by tlie magistrate to 
give his opinion and advice upon 
the case. Jicx v. Barron^ Esq. 
H. 60 G. 3. and 1 G. 4. Page 43‘2 

3. A warrant for the commitment of 
the puUitive father of a bastard 
child, until he should pay a sum due 
for the maintenance of the child 
and legal accrued fees, or until 
he should be otherwise delivered 
by due course of law, is had, the 
magistrate not being authorised 
under 49 G. 3. c. 68. s. 3. to make 
fcuch a w^arrant. Robson v, Spear- 
wan, E. 1 G. 4. 493 

LAND-TAX. 

A plea in bar in replevin stated, that 
clivers sums of monev amounting 
to a certain sum, haJ been, from 
time to time, duly assessed and 
rated upon the premises for land- 
tax, and from time to time paid 
by the plaintiff, wherefore he de¬ 
ducted the said sum, being the 
amount of the tax which defend¬ 
ant, as landlord, was liable to 
bear in respect of the rent: Held, 
that this ])lea was bad, lor not 
stating the specific periods for 
which the respective sums w'ere 
assessed or paid, and in not stat¬ 
ing that the payment was made 
afler the fent distrained for had 
accrued, or was accruing. Slubbs 
y. Parsonsi L’. 1 (?. 4, 516 


LIBEL. 

LANDLORD AND TENANT, * 
See Practice, 15. 

A tenant whose standing corn and 
growing crops have been seized 
as a distress for rent before they 
were ripe, cannot maintain an 
action upon the case under ‘2 W. & 
M. S.l.c. 5. against the landlord 
or his bailiffs for selling the same 
before five days, or a reason¬ 
able time have elapsed after the 
seizure, such sale being wholly 
void. Otven v. Lcgh and Another, 
II. 60 G. 3. and 1 G. 4. Page 470 

LEASE. 

A lease by the w arden and poor of 
an hospital, under the corporation 
seal, made before the expiration 
of a former lease, to a lessee, 
who then had only a part interest 
in the first lease, but lowborn the 
entire interest was assigned within 
three years afterwards, is binding 
upon the succeeding wardi n and 
poor of the hospital. Grumbrell 
V. Roper, T. 1 G. 4. 711 

LIBEL. 

J. The statute 9 & 10 W. S. r. 32. 
has not altered the common law , 
as to the offence of blasphemj, 
but only given a cumulative pu¬ 
nishment. It is, therefore, still 
an offence at the common law to 
publish a blasphemous libel. Rex 
x.Carlih, M.mG.3. 161 

2. It is not lawful to publish even a 

correct .account of the proceed¬ 
ings in a court of justice, if such 
an account contain matter of a 
scandalous, blasphemous, or in¬ 
decent nature. Rex v. Mary 
Carlile, M. (JO G. 3. 167 

3. Declaration for a libel concern¬ 
ing the plaintiff in his profession 
as an attorney. The libel began, 
“ slmmol'ul (conduct of an attor¬ 
ney/' and then proceeded to give 

. • an 
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an account of proceedings in a 
court of law, which contained 
matter injurious to the plaintift‘*s 
professional character. The de¬ 
fendant pleaded that the supposed 
libel contained a true account of 
the proceedings in the court of 
laM': Held, after verdict for the 
defendant, that the plea was bad, 
inasmuch as the words “ shame¬ 
ful conduct of an attorney” form¬ 
ed no part of the i>rocecdings in 
the court of law, and tliat the 
plaintiif was therefore entitled to 
judgment. 

Qua’re, Whether it he lawful 
to piiblish proceedings of a court 
of law containing matter defama¬ 
tory of a person neither a party 
to the suit nor present at the time 
of the enquiry. Lewis, Gent. v. 
Clement, T. 1 G. 4. Page 702 

4-. Quare, Whether the mere writing 
of a libel, with intent to excite 
hatred and contempt of the king’s 
government, be an indictable of¬ 
fence. Assuming that the offence 
is not complete until publication, 
ejuery, whether it can be tried in 
any county but in that where the 
publication took place. 

Defendant was indicted for 
publishing a libel in the county 
of i,.; the writing was dated from 
that county, and the defendant 
was seen there both on tlie day of 
the date and the day following; 
and the letter was received by A. 
from B. in tlie county of M., 
open, accompanied witli written 
directions to B. to forward it to 
A. for publication. Query, whe¬ 
ther this was evidence to go to the 
jury of an actual publication in 
L. Ilex V. Burdett, Bart., T. 
1 G. 4. 717 

LIBERTY, 
iS’cc Escapk. 

LIEN. 

U A house of public entertainment 


in London, where beds, provi¬ 
sions, &c. are furnished for all 
persons paying for the same, but 
which was merely called a tavern 
and coffee-house, and was not 
frequented by stage-coaches and 
waggons from the country, and 
which had no stables belonging to 
it, is to be considered an inn, and 
the owner is subject to the liabi¬ 
lities of innkeepers, and has a lien 
on the goods of his guest for the 
payment of his bill, and that even 
where the guest did not appear 
to have been a traveller, but one 
who had previously resided in 
furnished lodgings in London. 
Thompson v. Lacy, H. 60 G. 3. 
and 1 G. 4. Page 283 

2. Where the owner of a ship, hav¬ 
ing a lien on the goods until the 
delivery of good and approved 
bills for freight, took a bill of ex¬ 
change in payment, and, though 
he objected to it at the time, af¬ 
terwards negotiated it: Held, 
that such negotiation amounted 
to an approval of the bill by him, 
and that it was a relinquishment 
of his lien on the goods. Horn- 
castle and Another v. Farran, E. 
1 G. 4. 497 

LIMITATION OF ACTIONS, 
See Constable. 

LIMITATIONS, STATUTE OF. 

1. Where, in a deed between de¬ 
fendants and a third person, de¬ 
fendants acknowledged, within six 
years, the existence of a debt, and 
the plaintiffs were w'holly strangers 
to the deed: Held, this was suf¬ 
ficient to take the case out of the 
statute of limitations. Mountsie- 
phen V. Brooke, M. T. 60 G. 3. 

141 

2. Where A., under a contract to 
deliver spring w'heat, had deli¬ 
vered to B. winter wheat, and B., 
having again sold the same, as 

spring 
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spring wheat, had, in conse* 
quench, been compelled, after a 
suit in Scotland which lasted many 
years, .to pay damages to the 
vendee, and afterwards D. brought 
an action of assumpsit against A. 
for his breach of contract, alleg¬ 
ing ns special damage, the da¬ 
mages so recovered : Held, that 
although such special damage had 
occurred within six years before 
the commencement of the action 
by against A., yet that the 
breach of contract, which, in Uh- 
sumpsit, was the gist of the ac¬ 
tion, having occurred and become 
known to B. more than six years 
before that period, A. might pro¬ 
perly plead actio non accrevit 
infra sex amios. Battlcy v. Faulk¬ 
ner and Anothery H. 60 G, 13. and 
1 G. 4. Page 2SH 

3. To a declaration in an action on 

the case founded in tort, a plea of 
not guilty of the grievances men¬ 
tioned in declaration within six 
years is bad upon special demur¬ 
rer. Dysterv. BattyCy H. 60 G. 3. 
and 1 G. 4. 418 

4. Declaration in assumpsit stated 
as a breach, that the defendant 
did not diligently and sufficiently 
make a search at the Bank of 
England to ascertain whether cer¬ 
tain stock was standing in tiie 
name of certain persons, the de¬ 
fendant having been employed as 
an attorney so to do : The omis¬ 
sion to search took place more 
than six years before action 
brought, although it was not dis¬ 
covered by the plaintiff till within 
the six years : Held, the statute 
of limitations having been plead¬ 
ed, that upon this form of declar¬ 
ation, the plaintiff was not entitled 
to reebver. 

On the discovery being made, 
the defendant said the neglect 
arose from the omission of his 
clerk, and that he was respon¬ 
sible; Held, that upon this re¬ 


cord such an acknowledgment was * 
not sufficient. Short v. M^Carthif, 
T.J 6’. 4. Page 626 

LONDON, 

See CoRPORATiott, 5. 

MANDAMUS. 

A writ of mandamus to a corpora¬ 
tion, commanding them to pay a 
poor’s rate, omitted to state that 
the defendants had no effects upon 
which a distress could be levied : 
Held, that this was a fatal objec¬ 
tion to the writ, and might be 
taken after the return, or at any 
time before the issuing of the 
peremptory mandamus. 

Qua’rc, whether, in such a case, a 
mandamus will lie. Jlex v. Margate 
Pier Coinpnni/f M. 60 G. 3. 220 

MARKET. 

An act of parliament, the preamble 
of which recited the grant of a 
market, and that it was expedient 
that provision should be made 
for the better regulating of the 
market, and for the more easy 
collection of the tolls and dues 
payable in the market, enacted, 

“ That it should be lawful for 
the owner of the market to take 
from all pet sons who should place, 
pitch, or expose for sale within 
any part of the market any fruits, 
&c. all such tolls as are usually 
collected or taken within the said 
market, or which are payable for 
or in respect of the same: Held, 
that the owner of the market, al¬ 
though not entitled at common 
law, to any toll, might, under this 
clause of the act, recover such 
tolls as, at the time of passing 
this act, were usually paid in any 
part of the said market ; and that 
although the tolls then usually 
paid in respect of the same ar¬ 
ticles were different in different 
parts of the market, The 
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of Bedford v. Emmetti H. 60 G. 3. 
and 1 G. 4 . Page 366 

marriage settlement, 

See Covenant, 2. 
MISJOINDER. 

1. A count in assumpsit against hus¬ 
band and wife, who was adminis¬ 
tratrix witli the will annexed, 
upon promises by the testator to 
pay rent, cannot be joined with 
counts upon promises by the hus¬ 
band and wife, as administratrix, 
for use and occupation by them 
after the death of the testator. 
Wiglcy V. Ashtov, M. 60 G. 3. 

101 

2 . A count stating that defendant 

was indebted to plaintiff for work 
and labour, and being indebted, 
that he undertook and promised 
to pay, &e. Avhereby an action 
hath accrued, &c. is not a good 
count in debt, and cannot be 
joined in a declaration with 
counts in debt. B7-ill v. Ncelr, 
M. 60 a. 3. 208 

NOTICE TO QUIT, 

See Ejectment, 2. 

NOTICE OF APPEAL, 

See Appeal. 

OVERSEERS. 

1. Two divisions within a parisli had 
separate overseers and separate 
rates, and managed their poor 
separately; but, at the end of 
every year, in making up their 
accounts, the overseers of the one 
(if they liad money in hand) paid 
the balance over to the overseers 
of the other: Held, that this was 
ill effect one joint parochial ac¬ 
count, and that all the overseers 
were to be considered as joint 
overseers of the parish at large. 
Held, also, that Avhere a payment 
has been made by a party, at the 
. sole request of one overseer, and 


without the knowledge of the 
others, and no demand is made 
upon them till after they are out 
of ofHcc, it is a question proper 
for the jury to say, whether, un¬ 
der these special circumstances, 
the party ought not to be con¬ 
sidered as having relied upon the 
sole responsibility of the overseer 
at vidjose request the payment was 
made. Malkin v. Vickerstqff', M. 
60 6’. 3. 

2. The statute 55 G. 3. c. 137. s. 6. 
only prohibits churchwardens or 
overseers from supplying the 
workhouse, or the poor of the 
parish generally; and therefore, 
where an overseer, receiving an 
order for the relief of ,/. ^S., an 
individual pauper, paid J. S. part 
in money, and, by the consent of 
J. S., gave her the remainder in 
goods from his shop : Held, that 
lie was not liable to the penalty of 
100 /. imposed by the act. Proc¬ 
tor v. Manwaring, M. 60 G. 3. 

14-5 

PARTNER. 

Upon the dissolution of a partner¬ 
ship, it was agreed between the 
partners that one of them should 
take upon himself to discharge a 
debt to A* J A. was informed of 
this, and eitpressly agreed to ex¬ 
onerate the other partner from all 
responsibility : Held, that these 
circumstances did not constitute 
any defence to tlie latter in an 
action by A. against both part¬ 
ners. Lodge V. Dicas and i?o«- 
deau, 1’. IG. 4-. 611 

PENAL ACTION, 

See OvEHSEEB, 2. and Evidence. 

PLEADING. 

1. An action at law is not maintain¬ 
able upon a decree of a court of 
equity, for a specific sum of iaao- 
ney founded on equitable consi¬ 
derations only; and th^fore 

where 
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where a bill was filed for the 
specific performance of an agree¬ 
ment for the purchase of an estate, 
and tlie decree was for payment 
of interest on the purchase money 
and costs ; Held, that no action 
at law was maintainable to re¬ 
cover such interest and costs. 
Carpenter v. Thornton, M. 60 
0.3. Page 52 

2. A justification in trespass, that 

by custom a court had, from time 
immemorial, been holden before 
the steward and portreeve of a 
borough, or their sufficient deputy 
or deputies, and that a court was 
holden before C. D., the deputy 
o£A.B., who was then steward and 
portreeve: Held, that upon this 
plea, the two offices must be taken 
to have been compatible, and that 
the appointment of the deputy by 
the person holding both offices 
was sufficient. Green v. Daxncs 
and Another, M. 60 G. 3. 60 

3. WTiere a plea stated that A. was 

entitled to the equity of redemp¬ 
tion, and subject thereto, that B. 
W'as seised in fee, and that they 
by lease and release granted, &c. 
the premises, excepting and re¬ 
serving to A. and his heirs, &c. a 
liberty of hunting, iSrc.; Held, that 
as A. had no legal interest in the 
land, there could be no reservation 
to him, and that this was a de¬ 
fective title, and not a title de¬ 
fectively set out, and that the 
plea was had in substance. Moore 
V. The Earl of Phpnoufh, M. 
60 G. 3. ■ ’ 66 

4-. A countin assumpsit against hus¬ 
band and wife, who w'lis adminis¬ 
tratrix, with the will annexed, 
upon promises by the testator to 
pay rent, cannot be joined with 
counts upon promises by the hus¬ 
band and wife, as administratrix, 
for use and occupation by them 
after the death of the testator. 
Wiglry V. Ashton, JSL 60 G. 3. 

101 


5. A conviction stated, that plaintiff 

having been brought before a ma- 
gistrnie on an information charg¬ 
ing him with having unlawfully re¬ 
turned without a certificate to a 
parish from which he had been 
removed, and that upon that oc¬ 
casion he confessed himself guilty : 
Held, that this conviction was 
good upon the face of it, and that 
it was not necessary to state in it 
expressly any act of vagrancy, it 
being for the party convicted to 
.shew in his defence that he dill not 
return in a state of pauperism. 
Mann v. Daren, clerk, jM. 60 
G. 3. Page 103 

6. A plea to quo warranto stated, 

that an immemorial court-leet was 
in part holden in the morning, 
ami in part in the evening, and 
that the eiistom had been to elect 
the mayor at the morning court, 
which burgess had been accus¬ 
tomed to he svmrn into office at 
the evening court by the steward 
or his deputy. Tiie replication 
denied the mode of election; and 
there was also an j^sue, “ not 
duly sworn.” At the trial it ap¬ 
peared, that, in addition to the 
custom set out in the plea, it had 
been usual for the leet jury to pre¬ 
sent, in wilting, the candidate who 
hail most \otes at the morning 
court, to be .sworn in by the stew¬ 
ard at the evening court, but they 
liad no control over the poll : 
Held, that this was a mere minis¬ 
terial act, on their part, and that 
it was no e.sscntial part of the cus¬ 
tom, and need ndt be stated on the 
record. Jiex v. Rowland, M. 
60 a. 3. 120 

7. .Money lent, ami njjplied by the 

borrower for the express purpose 
of settling losses on illegal stock¬ 
jobbing transactions, to which the 
lender was no parly, cannot be 
recovered back by him. Cannon 
V. Brpec, M. ()0 G.3. 179 

8. A count stating that defendmifc 

was 
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was indebted to plaintiff for work 
and labour, and being indebted, 
that he undertook and promised 
to pay, &c. whereby an action 
liath accrued, &c., is not a good 
count in debt, and cannot be 
joined in a declaration Avitli counts 
in debt. Brill v. Sciie, M. GO 
G. 3. Page 208 

9. By a bill of lading the captain 
tvas to deliver the goods for the 
consignor, and in his name to the 
consignee. At tlie time of the 
shipment the consignee had no 
property in the goods: Held, 
that an action against the ship- 
OAvners for damage done to the 
goods, must be brought in the 
name of the consignor ; and that, 
although the consignee had in¬ 
sured the goods, and advanced 
the premiums of insuriuicc before 
tl»e arrival of tlie shi)). Sarirciit 
V. Morris, H. GO G. 3. and 1 G. -f. 

277 

10. Where A. under a contract to 

deliver spring wheat had delivered 
to B. winter wheat, and B. having 
again sold the same as spring 
Avheat, had in consequence been 
conqielled, after a suit in Scot- | 
land, which lasted many 3 'ears, to j 
pay damages to the vendee; and 
afterwards B. brought an action 
of assumpsit against A. for his 
breach of contract, alleging ;is 
Special damage the damages sa) 
recovered : Held, that although 
such special damage had occurred 
within six years before the com¬ 
mencement of the action by B. 
;igainst A,, yet that the breach of 
contract, which in assumpsit was 
the gist of tlie action, having oc¬ 
curred and become known to B. 
more than six years before that 
period, A. might projierly plead 
actio non accrevit infra sex annos. 
Bntlleif v. Favlkncr, 11. GO (». 3. 
and I G- 4. 288 

11. A trespasser having knowledge 

• 4hat there are spring-guns in a 


wood, although he may be ignorant 
of the particular spots where they 
are placed, cannot maintain an 
action for an injury received in 
consequence of his accidentally 
treading upon the latent wire 
communicating with the gun, and 
thereby letting it off. Ilott v. 
Wilkes, H. 60 G. 3. and 1 G. 4. 

Page 304 

12. A constable acting under aw'ar- 
rant commanding him to take the 
goods of A., takes the goods of 
j?., believing them to belong to 

A. : Held, that he was entitled to 

the protection of the stat. 24 Gf. 2. 
c. 44. s. 8., and that an action 
against him must be brought 
within six calendar months. Par- 
ion V. Williams, H. 60 G. 3. and 
1 G. 4. 330 

13. Where being possessed of cer¬ 
tain premises for a term of years, 
assigned part of them over to B. 
for the residue of his term, with a 
covenant for quiet enjoyment, and 

B. ailervvards assigned them over 
to C.: Held, that C. having been 
evicted by J. S., the lessor of A., 
for a breach of covenant commit¬ 
ted by A. previously to the assign- 
meiil to B., might maintain an 
action against A. upon the cove¬ 
nant for quiet enjoyment, on the 
grtmnd that there was a privity of 
estate between A. and C.; se¬ 
condly, the declaration having 
set out the indenture from A. to 
B., in which it was recited that 
,/. 8'., by indenture, demised to A. 
the premises, and it afterwards 
a[)pearing on the face of the de¬ 
claration that J. S. had entered 
ami ejected C. from the premises 
for a forfeiture: Held, that the 
Court might, particularly after 
verdict, presume that J, S, had a 
title to the premises, although 
there was no express allegation of 
that fact; thirdly, w’hen part of 
the special damage laid in the 
declaration did not fall strictly 

w'ithiu 
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within the covenant alleged to be 
broken, it is to be presumed, after 
verdict, that the jury were di¬ 
rected at the trial not to take 
that part into their consideration. 
Campbell v. Letvis, H, 60 G. 3. 
and 1 G. 4. Page 392 

14. A plea of discharge, under the 
insolvent debtors’ act, is no bar to 
an action of trespass for mesne 
profits, even though accruing be¬ 
fore the discharge. IJoipi v. 
Peell, 11. GO G. 3. and 1 G. 4. 407 

15. In an action ujwm a bill of ex¬ 

change with several indors,enieuts, 
by a plaintiff who had paid the bill 
under protest for the honour of 
one of the indorsers, it was held I 
sufficient, even upon special de- ! 
murrer, to state that he had paid 
the bill according to the usage 
and custom of merchants, witJjout 
stating that he had paid it to the j 
last indorsee. Cox v. Earle, H. ; 
60 G. 3. and 1 G. 4. 430 ! 

16. To a declaratioJi in an action on I 

the case founded in tort, a jdeu of ! 
not guilty of the grievances njcn- 
tioned in the declaration nithin 
six years, is bad upon special de- ; 
murrer. Dyster v. Hath/e, 11. 
60 G. 8. and 1 G. 4. 1 kS 

17. Declaration stated that the <lc- 

fendant published a libel, eonfuin- 
inc false and scandalous matters 
cGOCcrning the plaintiff, hi mb- 
stance as ftdiows; and then set 
out the libel with inutauloes : 
Held, that this was had in arrest 
of judgment. Wright v. CVe- 
mtnts, E. I G. 4. 503 

18. A plea in bar in replevin stated, 
that divers sums of money amount- ^ 
ing to a ci'rtain sum, had been, i 
from time to time, duly assessed 1 
and rated upon the premises for 1 
land-tax, and from time to time j 
paid by the plaintiff, wherefore he ; 
deducted tlie said sum, bbing the 
amount of the tax which defend¬ 
ant, as landlord, was liable to 
bear in respect of the rent; Held, 


that this plea was bad, for not 
stating the specific periods for 
which the respective sums were 
assessed or paid, and in not stat¬ 
ing that the payment was made 
after the rent distrained for had 
accrued, or was accruing. Stubbs 
V. Parsons, E. 1 G. 4. Page 516 

19. Upon an indictment for an as¬ 

sault upon E. E., it is sufficient to 
prove that an assault was com¬ 
mitted upon a person bearing that 
name, although it ajjpear that two 
jiersons bore the same name, E. E. 
the elder and E. E. the younger. 
lt(\T V. Peace. E. 1 G. 4. 579 

20. The 21 Jac. 1 . c. 7. provides, 

that an alehouse-keeper suffering 
iiihabiianfs of the parish to tipple, 
may be convicted on the oath of 
one witness ; and the 1 Car. c. 4. 
extends the same jienalty to the 
case of strangers, but requires 
proof by two witnesses: lleld, 
therefore, that a conviction stated 
to be on the oath of one witness 
against an alehouse-keeper, for 
permitting persons to tipple in his 
alehouse, was bad, for not stating 
wlielher those persons were in¬ 
habitants or Strangers. ilex v. 
nave, E. J G. 4. 59(i 

21. It is 1.0 ground of error, upon a 
judgment of an inferior court, 
that the plaint was levied before 
the cause of action accrued. 

In assumpsit, the defendant 
pleaded that the promises wore 
made by him jointly witJi another, 
and issue was taken upon that fact. 
The jury by their verdict found 
that the defendant promised, with¬ 
out stating whether he promised 
alone or jointly with another: 
Held, that this verdict was bad, 
because it did not distinctly pro- 
noiuice iqign the issue. Bishop v. 
Kaue, E. J G. 4. 605 

22 . U|)on the dissolution of a part¬ 
nership it was agreed between the 
pariiu.rs that one of them should 
take upon himself to dischargee *a 

debt 



PLEADING. 


debt to A.; A. was informed of 
this, and expressly agreed to ex¬ 
onerate the other partner from all 
responsibility ; Held, that these 
circumstances did not constitute 
any defence to the latter, in an 
action by ^.againstboth partners. 
Lodge V. Dicns and Rondeau, T. 
IG. 4«. Page 611 

23. Declaration in assumpsit stated, 
as a breach, that the defendant 
did not diligently and sufficiently 
make search at the bank of Eng- 
land, to ascertain whether cer¬ 
tain stock M’as standing in the 
name of certain jiersons, the de¬ 
fendant having been employed as 
an attorney so to do. The omis¬ 
sion to search took place more 
than six years before the action 
brought, although it was not dis¬ 
covered by the plaintiff till within 
the six years; Held, the statute 
of limitations having been pleaded, 
that upon this form of declaration 
the plaintifl’jras not entitled to re¬ 
cover. 

On the discovorv being made, the 
defendant said the neglect arose 
from the omiMuon of his clerk, and 
that he w'as responsible: Held, 
that upon this record such an ac¬ 
knowledgment ivas not sufficient. 
Hhori V. M'Carilnj. T. 1 G. i. 

cm 

2-1. Where a bill of exchange, pay¬ 
able at the house of A., had been 
there presented for payment and 
dishonoured, and the acceptor af¬ 
terwards remitted to J. a sum of 
money, for the pufpose of en¬ 
abling him to pay the dishonoured 
bill, and also another of less value, 
and A., in answer, stated the fact 
of the bill having been disho- 
nourwl, but added that the money 
received should be carried to the 
acceptor’s account, and did after¬ 
wards pay the smaller bill: Held, 
that the holder of the original bill 
could nut maintain an action 
against A., there being no privity 
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between them. Yates v. Sell, 
T. 1 G. 4. Page 643 

25. Declaration in trover against 

husband and wife stated that the 
defendants converted the property 
to their own use: Held, sufficient 
after verdict. Keyxoorth v. Hill 
and Wife, 685 

26. Certain policies of insurance be¬ 
longing to A, had been deposited 
by him as a security for a debt of 
800/, at a banker’s; 2?., who was 
acquainted with these circum¬ 
stances, afterwards, at the desire 
of A,, expressly undertook to take 
the * policies and to settle with 
H. W., and to pay in the amount 
which he might receive at the 
banker’s to A.’ti account there; 
upon this undertaking the policies 
were given to him, and upon them 
lie reccn'cd the sum of 949/-; A. 
having become bankrupt, and be¬ 
ing then indebted to B. in a larger 
sum, the latter refu.sed to pay 
over the money .so received: Held, 
that the assignee of A. could not 
{e\cn with the assent of the bank¬ 
er) maintain any action against B. 
for the breach of his undertaking. 
Chalmers v. Page, T. 1 G. 4. 

697 

27. Declaration for a libel concern¬ 
ing the plaintiff in his profession as 
an attorney. The libel began, 
‘‘ sliamcful conduct of an at¬ 
torney,” and then proceeded to 
give an account of proceedings in 
a court of law, which contained 
matter injurious to the plaintiff’s 
jirofessional character. The de¬ 
fendant pleaded that the supposed 
libel contained a true account of 
the proceedings in a court of law. 
Held, after verdict for the defend¬ 
ant, that the plea was bad, iuas- 
nmeh as the words shameful 
conduct of an attorney ’ formed 
no part of the proceedings in the 
court of law, and that the plaintiff 
was therefore entitled to judg¬ 
ment. 


Queerei 
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Quaere, Whether it be lawful to pub¬ 
lish proceedings of a court of law 
containing matter defamatory of a 
person neitlier a party to the suit, 
nor present at the time of the 
enquiry. Lmis, Gent., v. Cle¬ 
ment, T. 1 G. 4. Page 702 

POOR. 

A child eight years old, born in Eng¬ 
land, but both whose parents were 
Irish, without any settlement in 
England, and whose inotlier, after 
the death of her first husband, 
had married a settled inhabitant 
of the parish of A., is removable, 
if chargeable, to the place of his 
birth, and is not within the 59 G. 3. 
c. 12. s, 33. Rex v. Inhabitants of 
Great Clacton, H. 60 G. 3. and 
1G.4. 410 

POST-HORSE DUTY. 

Where an innkeeper resides at his 
inn in the district A. and his 
stables are in the district B., his 
residence is the criterion by wdiich 
to ascertain the district where he 
is to take out his licence, and to 
account for the post-horse duties 
under 27 G. 3. c. 26. s. 13. Han¬ 
ley, Esq. V. Pepper, H. 60 G. 3. 
and 1 G. 4. 387 

POWER OF ATTORNEY. 

A deed contained a pow’er of at¬ 
torney to A. B. to deliver seisin 
of the premises, according to the 
form and ciFcct of the <leed: Held, 
that it was not necessary for the 
attorney to make livery on the 
day of the date of the deed, but 
that his power w^as well executed 
afterwards. Roe dnn. Ileale v. 
Rashleighy M. GOG.3. \5ii 

PRACTICE. 

1. After delivery of an amended de¬ 
claration, a detnaud of plea is not 
necessary, to entitle a party to 


sign judgment. Huckvalc v. Ken^ 
dal, M. W G. 3. Page 137 
2. Tlie sheriff, in Michaelmas term 
last, returned to a w'rit of fi. fa. 
“ goods in hand, for want of 
buyers, value unknown,” and no 
furtlier steps were taken by the 
plaintiff till Trinity term following. 
In the interim, the goods were 
seized under an extent by the 
crown: Held, that the Court 
would not compel the sheriff to 
make good the loss to the plain¬ 
tiff, and that they would quash a 
writ of distringas which had been 
issued for tliat purpose, altliough 
the plaintiff had given all the in¬ 
dulgence with the advice, desire, 
and concurrence of the sherift'’s 
officer. Rust on v. Hatjidd, M. 

60 G. 3. 204 

S. An act of parliament created a 
court of requests in a city and its 
liberties, and gave it jurisdiction 
over debts not exceeding 10/., due 
from any person residing within 
the city and liberties to all per¬ 
sons residing w-ithin or without 
those limits: Held, that the Court 
had jurisdiction over causes of 
action arising without the juris¬ 
diction, provided the defendant 
lived within it. Baildon v. Fit¬ 
ter, M.mG.% 210 

4. Where a party in London was re¬ 
quired to attend an arbitrator at 
j Exeter on a given day, and three 
days before set off, and went, ac- 
c;ompanicd by Ins attorney, to 
Clifton, wliere his wife resided, 
and where were certain papers 
necessary to he produced before 
the arbitrator, and was occupied, 
for a great part of tM-o days, in 
selecting and arranging the same, 
and in tlie afternooii of the se¬ 
cond day was arrested : Held that 
he was not privileged from arrest, 
under these circunistances, !mv- 
ing employed more than a rea¬ 
sonable time for the above pur¬ 
pose, and it not being sworq */iat 
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was occupied during all the 
'time he was at Clifton, in the ob¬ 
ject for which he went thither. 
Abbott C. .1. dissentioutc. Randall 
V. Game if, M. GO Cr. 3. Page 252 
5. TJje Court, in the exercise of its 
suiiunary jurisdiction over its of¬ 
ficers, have authority to order an 
attorney, (who had refused, on the 
ground of misconduct, to take 
back an apprentice, wdio had run 
* aw'ay from Ins service,) to I’etiirn 
to the parents of such apprentice 
a reasonable part of the premium 
received noth him. Tlx farie 
Prankerdy M. GO G. .3. 251 

G. To a bill, filed in vacation, a plea 
in abatement may be put in after 
the first four days of the following 
term, llohna v. Dnlbi^, M.GOG-S. 

259 

7. .Judgment of non pros, must be 
signed wjtbm twelve months from 
the return of the writ. Cooper v. 
Niaa, M. GO G. 3. 271 

S. Declaration contained 98 counts, 
upon as many jiromissory notes 
for a guinea each. The Chnirt 
ordered all the counts, but one, to 
be struck out of the declaration, 
upon the defendant's undertaking 
to permit all the other notes to be 
given in evidence, upon the ac¬ 
count stated, and to bring no writ 
of error. Carmack\. Gundn/, M. 
GO (/. 3. ' 272 

9. A member of parliament had 
given a bond with two sureties, 
conditioned for the payment of 
the sum to be recovered in the 
action, pvirsuant to 4* G. 3. c. 3.3,, 
and, before trial, became bank¬ 
rupt. The Court refused to order 
the bond to be cancelled. Hunter 
V, Campbell, M. P., Af. 60 G, 3. 

273 

10. Several years having elapsed 
after judgment obtained, the plain¬ 
tiff brought an action upon the 
judgment. After judgment had 
been signed in this action, the de¬ 
fendant sued out a writ of error 

Voi.. HI. 


upon the first judgment* Held, 
that the plaintiff might, notwith¬ 
standing, take out execution on 
the second judgment. Rishop v. 
Best, M. 60 G. 3. Page 275 

11. The fact of a cause being in the 
wTitteu list at nisi prius, is notice 
to the attorney that it may be 
tried at any time ip the course of 
the day; and, therefore, where a 
cause had been for several days 
in that list, and was at length 
tried out of its order, as an unde¬ 
fended cause, in the absence of 
the defendant’s attorney, the Court 
granted a new trial, only on pay¬ 
ment of costs. Foitrdrinm' v. 
Bradbury, H.60 G. 3. and 1 G. 4. 

328 

12. Under circumstances, the Court 

wmU allow an indictment only to be 
quashed on terms such as the 
naming of the prosecutor, &'C. 
Rex \. Glenn, H. 60 G. 3. and 
1 G. 4. 373 

13. An arrest in the city of London, 
on a bill of Middlesex, is irregu¬ 
lar, even though it took place on 
the verge of the county of Mid¬ 
dlesex ^ if there be no dispute as to 
the boundaries. Hammond v. 
Taylor, H. 60 G. 3. and 1 G. 4. 

408 

11. The writ of habeas corpus .at 
common law, although a writ of 
right, is not grantable of course, 
hut only on motion in term time, 
stating a probable cause for the 
application, and verified by affida¬ 
vit: Qurcre, whether under the 
stat. 31 Car. 2. c. 2., which only 
applies to cases where the appli¬ 
cation is made to a .Judge in va¬ 
cation, the writ be grantable of 
course. Hobhousc's Case, H. 
60 G. 3. and 1 G. 4. 420 

15. Under the statute of the 8 Anne, 
c. 14., the sheriff is bound to re¬ 
tain one year's rent out of the 
jiroceeds of a tenant’s goods taken 
m execution, provided he has no¬ 
tice of the landlord’s claim at 
3 P any 
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any time while the goods or the 
proceeds remain in his hands; 
and the Court, upon motion, or¬ 
dered the same to be paid to the 
landlord, even where the notice 
was given, after the removal of 
the goods from the premises, vlr- 
niti V. Garneit, H, 60 O. 3. and 
1 G, 4. Page 440 

16. The Court will permit a sug¬ 

gestion to be entered on the re¬ 
cord, for the purpose of carrying 
the trial of a misdemeanour into 
an adjoining county, where there 
appears a reasonable ground on 
the affidavits for believing that a 
fair and impartial trial cannot be 
had in the county where the venue 
is laid; and the suggestion need 
not state the facts from whence 
such inference is to be drawn. 
Rex V. Hunt, H, 60 G. 3. and 
1 G. 4. 414 

17. An affidavit to hold to bail, 

which states that defendant is in¬ 
debted to plaintiff as drawer oi' a 
bill of excliange, is not sufficient, 
unless it is also stated that the 
bill is due. Edvoards v, Dkk., E. 
1 G. 4. 495 

18. WTiere defendant was arrested 

on the 22(1 Nox'embrr, and spe¬ 
cial bail was put in in Michaelmas 
term, and perfected in Hilary 
term, a judgment of non pros, 
signed in Hilary vacation, is irre¬ 
gular. Brandon v. Henru, E. 
1 G. 4. 511 

19. In an action against a member 
of parliament, two persons became 

, sureties, in a bond conditioned for 
the payment of such sum as should 
be recovered, with costs. The 
cause proceeded, and notice of 
trial being given, the defendant 
filed a bill in equity, and obtained 
an injunction, pending which he 
came a bankrupt. Having suffered 
a term to elapse, after obtaining 
his certificate, without pleading 
it, the Court refused to let him 
plead it as of the former term, ex¬ 


cept on condition of dismissing 
his bill in equity, and paying all 
costs at law and in equity, as be¬ 
tween attorney and client. 
v, Campbell, E. 1 G. 4. Page 577 

20. Where only circumstances of 

strong suspicion are stated in affi¬ 
davits, on which a rule for a cri¬ 
minal information is moved, it is 
not sufficient, unless the depo¬ 
nents also add their belief* that the 
party against whom the applica¬ 
tion is made, acted from corrupt 
motives. Rex v. WilliamsQn, E. 
1 G. 4. 582 

21. Semhle, that a party who is sub¬ 
poenaed as a w itness to attend the 
assizes, is guilty of a contempt, by 
neglecting to attend, although the 
cause be not called on for trial. 
Barroxo v. Humphreys, E. 1 G. 4. 

598 

22. A defciulunt may be committed 

to the custody of the marshal, 
upon a special original. Selig v, 
Eeidersdorff, E. 1 G. 4. 601 

23. The Court will allow a copy of 

the articles of clerkship to be en¬ 
rolled, where the original articles 
are lost, and the party may be then 
admitted an attorney. Ex parie 
Clarke, E.\ G,\‘. ' 610 

24. Tl*c Court will not stay pro¬ 

ceedings in an ejectment, until 
the taxed costs of a suit in equity, 
brought by the same party for the 
recovery of the same premises, 
are paid. Doe dem. tVilliams v. 
IVinch, E. I G. 1. 602 

25. Where a sheriff, with the know¬ 

ledge that there is rent due to the 
landlord, proceeds to sell the te¬ 
nant’s goods, by virtue of a writ 
of fi. fa., without retaining a year’s 
rent, lie will be liable to the land¬ 
lord for it, although no specific 
notice has been given to him by 
the landlord. Andrews v, Dixon, 
Esq., T. 1 G. 4. 645 

26. The Court will not grant a writ 
of habeas corpus to bring up a 
prisoner under sentence of impri¬ 
sonment 
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* sonment for a misdemeanor, to 
enable him to shew cause against 
a rule for a criminal information. 
Rex V. Parlcyns, T. 1 G. 4. 

Page f)79 

27. In covenant by lessor against 
lessee upon a lease reserving an 
increased rent for every acre of 

‘ certain lands converted into til¬ 
lage, the jury by their verdict 
having given damages I’or the ac- 
* tual injury sustained instead of 
the increased rent, the Court will 
not refuse the plaintiff'a new trial, 
on the ground that the verdict 
was consistent with justice ; se¬ 
condly, the Judge having ex¬ 
pressly directed the jury to find 
damages to the amount of the in¬ 
creased rent; the Court granted 
the new trial without payment of ; 
costs. Farraiit v. Olmius, T. 

1 G.4. (J92 

28. In an action brought against the 
sheriff' for money levied uvider a 
li. fa. W'ithovit any previous de¬ 
mand, the Court will stay the pro¬ 
ceeding, upon payment of the 
sum levied, without costs. Jef- 
Jeries v. Shepptn'd, Fsq., '1\ 1 G 4. 

69(j 

29. Where several notices on the 
same bail were given, the Court 
will compel the defendant to pay 
the costs incurred by the plain¬ 
tiff’ in consequence of such notice, 
Aldiss \. Burgess^ T. 1 G. 4, 759 

PRESCRIPTION. 

A prescriptive right to a public tow'- 
mg-path on the banks of a navi- 
g£d)lc tide-river, is not destroyed 
in consequence of that part of the 
river adjoining the towing-path 
liuving been converted by act ol' 
parliament into a floating harbour, 
although the towdng-path was 
thereby subject to be used at all 
times of the fide; whereas, before, 
it was only used at those times 
w'hen the tide was sufficiently high 
•fqf tlic purposes of navigation; 


Held, secondly, that tlie prescrip¬ 
tion was not destroyed by a clause 
in the act of parliament, whereby 
the undertakers of the work were 
authorised to make a towing-path 
over land, comprising the towing- 
path in question, ou paying a 
compensation to the owner of the 
soil, the eff’ect of that being only 
to give him a compensation for 
any injury be may sustain by en¬ 
larging the then towing-path, or 
otherwise. Rex v. Tippett, M. 
60 G. 3. Page 193 

PRINCIPAL AND AGENT. 

1. The solicitor of the assignees of 

a bankrupt tenant, upon whose 
lands a distress had been put by 
the landlord, gave the followir>g 
written undertaking: “ We, as 
solicitors to the assignees, under¬ 
take to pay to the landlord his 
rent, provided it do not exceed the 
value of the effects distrained 
Held, they were personally liable. 
Burrell v. Jones and Another, 
M. 60 G. 3. 47 

2. A factor lias an authority to sell 

for money, but not to barter; and 
therefore, where a factor bartered 
file goods of his principal no pro¬ 
perty passed, and the principal 
may maintain trover against the 
party with whom the goods are 
bartered, although the latter be 
wholly ignorant that he had been 
dealing w'ith a factor only. Gucr- 
reiro v. Peile, T’. 1 G. 4. 616 

PROHIBITION, 

See Bankkuptcy, 2. 

PROMISSORY NOTES, 

Sec Evioence, 4. 

PROMOTIONS, p. 1.484, 485. 

RATE, 

Sec County Rate- 
L A tenement situate in the kmn's 
r 2 dock- 
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d<>ck-yard, deriving a benefit from 
public sewers, and occupied by an 
officer of government, who paid 
no rent, is liable to be rated to 
the sewers. Netherfon v, Ward^ 
JVf. 60 G. 3. Page iJl 

2. Wliere a river navigation ex¬ 
tended through several parishes, 
and certain tonnage dues became 
payable in resj)cct of goods car¬ 
ried along the line of navigation, 
and landed at a wharf locally si¬ 
tuate within tlie parish of li.: 
Held, that a rate on the proj)rie- 
tor of those dues fc»r their nhole 
amount in the parish of B., stated 
to be for the ri\er tonnage, could 
not be considered as a rate on that 
part of the river locally situate 
within tl|e j)arish of /i., but as a 
rate upon the parts of the river 
situate as well within as without 
the parisli, and that it could not 
therefore be su}»porte«l: Held, 
also, that fl tV. Ji. c. 23. s. 1. does 
not give the Court of K. B. the j 
power of aniemliiig a poor rate. . 
Ilex V. Milton, M. T. 60 G. 3. : 

112 ; 

lU-CTOB. ' 

j 

The ecclesiastical court lias juris¬ 
diction, ratioiu* loci, over the or- , 
der and proceedings ul' \esrry ; 
incetings held in a churcli ; and, 
therefore, where a rector liad li- , 
belled in that court a parishioner. i 
for preventing him from presiding j 
ati. chairman at such a meeting, a i 
prohibition was refused. 

llie minister of the parisli has a 
right to preside at ail \estry meet¬ 
ings. IViUon ^. M^Malh, M. 60 
a. 3. -'ll 

REQUESTS, COURT OE. 

See Pkactu E, 3. 

REVOCATION. 

Where a testator, having devised 
fopyhold lands to A. for life, witlt 


settlement. 

different remainders over, ftn^ 
having surrendered them to the 
uses of his will, afterwards, in 
contemplation of marriage, con¬ 
veyed his estates to trustees and 
their heirs, to secure a jointure 
for his intended wife, and subject 
to a term of ninety-nine years for 
that purpose, to the us * of him¬ 
self ill fee, and subsequently sur¬ 
rendered his copyhold lands to 
these uses: Hold, that this did * 
not amount to a total revocation 
of his will, but that the devisee 
took the copyhold land subject to 
the charge created bv the settle- 
nient. V/txvst'r ^. dcffcrij, ti. 
60 G. 3. and I G. 4 . Page 46>2 

SETTLEMEN1’ — l>t/ Ymrlif 

• Hiring. 

1. A paujier. in consideration of 
weekly nages, agreed to serve 
T. S., a bricklajer, I’or three 
)ears; but, in ease he should ne¬ 
glect his master’s busine.ss, or 
lose an) time on his own account, 
in any one neek dining the lirst 
) ear, then that 7’. S. should de¬ 
duct from his ncckly wages in 
proportion, and J. S. agreed that 
he wo'ikl pay viagts in projmrtioii 
to ai!) over-v\ork which tlie pau- 
jier might do in any one week, 
'i'hcre were similar stipulations for 
(he second ami third \cars of the 
Iirni; and it was al.>o agreed, that 
in case they could not w ork 
through llic severity of the wea¬ 
ther in any one year, in the win¬ 
ter time, then tliat T. S. should 
pay no wages during that time, 
but should jiermit the pauper to 
employ himself in any other bu- 
.siness whatever; Held, that these 
were express exceptions in the 
eontract, and that the pauper, by 
serving a year under it, did not 
gain a settlement. Itcx v. The 
Jnfiubilants of £dgm(j7id, M. 60 
a, 3. 107 

SETTLE* 
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SETTLEMENT —% iaking Teyte- 
menu 

2. The statutes of 8 & 9 fV. 3. 
c. 11. and 13 & H- Car. 2. c. 12. 
s. 1. are in pari nmleria, and must 
receive a similar construction ; 
and therefore, where a pauper, 
in addition to house and land, had 
“ agisted” three cows in the fields ; 
of his landlord for two or three I 

r mouths, but no positive contract ' 
for such agistment was proved: j 
It was held, that the sessions i 
might properly infer that this was 
" taking a lease of a tenement,” 
within the 9 & 10 IV. 3' 11., 

so as to discharge a certificate, 
although the value of the agist¬ 
ment, if computed onlj/ for the 
time of the actual ocenpaiion, was 
not sufficient, if added to the 
house and land, to make up the 
Gallic of 10/. Rex V. Inhabitants 
if Croft, M. 60 a. 3, Page 171 

SETTLEMENT —Wring ayid 

Service . 

1. In settlement by hiring and ser¬ 
vice, the pauj)er is settled-where 
his ])lace of rest is; and there- 
Ibre, where a servant, w'ho drove 
the mail cart had a bed provided 
for him by the year sit N.. M’here 
he rested every^ night during four 
or five hours in the middle of the 
night, smd siftcrwards returned 
back in the morning to his mas¬ 
ter's house at J\I., and usually 
went to bed in his own exclusive 
room for about two hours : Held, 
that his jdace of rest was at M., 
and that his settlement w'as there 
also. Rex v. Inhabitants of Mil- 
denhall, II. GO (i. 3. and 1 G’. 4. 

374 

2. Where a pauper, being-settled by' 
parentage in A., at the age of 
thirteen years hired and served 
for a year in A., and afterwards, 
when he was sixteen years old, re- 

•tiifued to and lived with his father’s 


family until he became of age: 
Held, that having acquired a set¬ 
tlement of his own in it, he did 
not follow the settlement of his 
father subsequently gained in an¬ 
other parish, whilst the |||tuper 
continued to reside with him. 
Rex V. Inhabitants of Sleashy, H. 
60 G. 3. and 1 G. 4. Page 377 
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by Apprentice- 


1. Wlierc tlie mother of an appren¬ 
tice, whose time had not expired, 
applied to his'' master to give him 
up to her, apd the master having 
consented to it, and all having 
agreed to part, the apprentice 
n ent aw'ay; but the indenture, 
w'hich was in the hand# of a third 
jierson, was never applied for nor 
given up : Held, that the appren¬ 
ticeship w as not put an end to by 
this agreement, although the mas¬ 
ter .said that he would have given 
up the indenture if he had had it 
in his possession at the time, and 
afterwards refused to take back 
the apprentice. Secondly, where 
an unstamped indenture of ap- 
jnenticeship recited that a pre¬ 
mium of 12/. bad been paid, but 
added, that it paid out of a 
charitable donation fund belong¬ 
ing i o the parish ; and the master 
being called, proved that the pre¬ 
mium had been paid by the parish 
officers, who told him at the time 
of paying it that it was charity 
money: field, that the fact of 
payment being proved, the recital 
in the indenture, and the declar¬ 
ation of the parish officers, were 
not admissible in evidence, so as 
to bring the case w'ithia the ex¬ 
ception in the 41- G. 3. c. 98. 
.V. 190., and that the indenture 
being unstamped w as void. Sem- 
ble, that a charitable donation 
fund belonging to a parish, is a 
public charity within such excep¬ 
tion. 



792 SHERIFF. 

t?on. jR«x V. Inhabitants of Skf- 
fngtoHt H* 60 G. 3. and 1 G. 4. 

Page 382 

2* A parish apprentice and his mas¬ 
ter, both being on the permanent 
sfaa|[ of the local militia, in conse¬ 
quence of that circumstance re¬ 
sided together with his master, 
and continued to serve him in the 
parish of B. for forty days: It 
was held that this residence was 
sufficient, and that he thereby 
acquired a settlement in B., not- 
wimstanding they were both un¬ 
der the controul of tlieir superior 
officers during the whole time. 
Rex V. Inhabitants qf' Chelmsford, 
/f. 60 G. 3. and 1 G. 4. ‘ 411 

SESSIONS. 

The sessions have no jurisdiction, 
under 55 G. 3. s. 51. s. 16., to 
make a prospective order for a 
compensation thereafter to be 
made to the clerk of the peace ; 
and, therefore, where a county- 
treasurer, in obedience to such 
, an order, made the payment, 
and that payment was afterwards, 
by an order of sessions, allow¬ 
ed. in bis accounts, the Court 
of K. B. quashed so much of the 
order of sessions as allowed that 
item ; Qtuere, whether the sessions 
have, under the 55 G. 3. c. 51. 
s. 16., a power to make any com¬ 
pensation to the clerk of the 
peace. Rex v. Williams, M. 
60 G. 3. 215 

SEWERS, 

See Rate. 

SHERIFF, 

See Escape and Practice. 

1, Two writs of fi. fa., at the suit of 
different plaintiffs, were issued 
against one defendant, the goods 
were not more thdn sufficient to sa¬ 
tisfy the first execution. Xlie offi- 


SLAVE TRADE. 

cer under the second writ continued 
in possession until the goods were 
sold by the sheriff. 'I^e defend¬ 
ant then obtained a rule for set-** 
ting aside the first execution ; and 
pending that rule, there were con¬ 
ferences between all tlie parties. 
The rule, how’cver, was made ab¬ 
solute, and the sheriff was ordered 
to pay tlie defendant the proceeds 
. of the levy. The sheriff having so 
paid the money, without having 
applied to the Court for relief, and 
without having given any notice 
to the plaintiff in the second exe¬ 
cution, was held liable to him for 
that amount, in an action of false 
return of nulla bona, Saunders 
and Others v. Sherijfqf Middlesex, 
M, 60 G. 3. Page 95 

2. Where a sheriff, with the know¬ 
ledge that there is rent due to the 
landlord, proceeds to sell the te¬ 
nant’s goods, by virtue of a writ 
of fi. fa., without retaining a year’s 
rent, he will be liable for it, al¬ 
though no specific notice has been 
given to him by the landlord. An- 
drews v. Dixon, £sg., T, 1 G. 4. 

645 

SLAVE TRADE. 

A foreigner, who is not prohibited 
from earring on the slave trade 
by the laws of his own country, 
may, in a British court of justice, 
recover damages sustained by him 
ill respect of the wrongful' seizure 
by a British subject of a cargo of 
slaves on board of a ship then em¬ 
ployed by him in carrying on the 
African slave trade. Madrazo v. 
Willcs, H. 60 G. 3. and 1 G. 4. 

353 

SOLDIER, 

See Evidekcb, 2. 

SPRING GUNS, 

See Trespass. 


STAlilP, 



USURY, 


VENDOR AND VENDEE. 793 


STAMP, 

See Evidence, 8. 

STOCKJOBBING, 

See Assumpsit, 1. 

TRESPASS. 

A trespasser having knowledge that 
there are spring-guns in a wood, 
although he may be ignorant* of 
the particular spots where they 
are placed, cannot maintain an 
action for an injury received in 
consequence of his accidentally 
treading on the latent wue com¬ 
municating with the gun, and 
thereby letting it oil'. Hot v. 
Wilhesy H. 60 G. 8. and IG. 4. 

Page 304 i 

TOLL, 

See Canac. Maukex. 


or an usurious loan; and the jury 
having found it to be tlie latter^ 
the Court refused to disturb the 
verdict. Doe, dent. Grimes, v, 
Goochs T. 1 G. 4, Page 664 

VENDOR AND VENDEE. 

1. Where a vendee verbally agreed 
at a public market with the agent 
of the vendor to purchase twelve 
busliels of tares, (then in vendor’s 

f )ossession, constituting part of a 
arger quantity in bulk,) to re¬ 
main in vendor’s possession till 
called for; and the agent, on his 
return home, measured the twelve 
bushels, and set them apart for 
the vendee. Held, that this did 
not amount to an acceptance by 
the latter, so as to take the case 
out of the 17th section of the sta¬ 
tute of frauds. Hoioe v. Palmer, 
Ji. 60 G. 3. and 1 G. 4. 321 


TROVE iL 

Declaration in trover against hus¬ 
band and M ife stated that the de¬ 
fendants converted the property 
to tkeir own use: Held, sufficient 
^’ter verdict. Keijworth v. Hill 
and Wife, T. 1 G.'4. 685 

USURY. 

1. Vltere a builder, having taken 
ground on a building lease at the 
ground-rent of 108/., assigned 
over his lease to A. for a sum 



considerably exceeding the then 
value of the premises, and at the 
same time took a k^ase from 
an increased rent of 395/., 
containing the same covenants fo^- 
building as the original lease, to¬ 
gether with a stipulation of being 
allowed to repurchase the lease at 
the same sum for which it was 
assigned by him to A,: Held, 
that under these circumstances, it 
was properly left to the jury to 
say wK^her this was a purchase 


A local drainage act provided, 
that the owners and proprietors of 
lands, {by and at whose expence, 
certain hanks should be madeffor 
the purposes the drainage,) uieir 
heirs and assigns, should be reim¬ 
bursed ^uch expences, or such 
share thereof as should be ascer¬ 
tained by certain commissioners 
appointed under the act; and a 
subsequent aoit, which imposed an 
additional tax upon tliose lands, 
provided that such tax should not 
be payable until the repayment of 
such of the above expenses as the 
owners a/idproprietors of the said 
lands for the time being, should 
make appear to the satisfaction of 
the commissioners to have been 
necessarily expended in making 
banks. The act also contained 
clauses, whereby tenants for life 
or in tail were especially en¬ 
abled to borrow money, and to 
charge the lands with it, for the 
purpose of defraying the expences 
of making banks under ^ these 
acts. J> S,, who had iscpended 

800 /, 



WILL, 


m VENDaR AND VENDEE. 

r 

SOOi.M making banks, afterwards 
S 0 I 4 bis lands, without reserving 
to liiniself or taking any notice in 
the conveyance of the reimbur&e- 
inent above mentioned; and the 
commissioners having subsequent¬ 
ly determined the amount of the 
reimbursement; Held, that the 
purchaser, and not",/. S., was en¬ 
titled to receive it. Ki/tg, Esq, 
vt, The Proprietorst of Withmn Na- 
vigatwitf //. 60 0- y. and 1 Ct. 1-. 

■ Page 4<.54 

8 . A factor has an authority to sell 
for money, but not to barter; 
and, therefore, where a factor 
" bartered the goods of his princi¬ 
pal, ivo property passed, and the 
'■ * principal may maintain trover 
against the party w'ith whom the 
goods are bartered, although the 
latter be wholly ignorant that he 
»’ had been dealing w'ith a factor 
only. Guerreirav,Pci//, TAG,4'. 

616 ! 

to purchase a horse ! 
friw^h'for ready money, and to 
^ take agreed 1 

upbn: "s^E^out fKif- 'iCTp»fiiti?>n of ; 
tliat tirj^Jf. rode the horse, and : 
gave dictions as to'its treatment, ' 
requested tliat it might 
reraaPt^^n B.’s possession for a 
furfc|P* tijne, at Ute expiration of 
■whiich he prom^d to fetch it 
away and pay me price; to this 
JB, assented. The horse died be¬ 


fore J. paid the price or took it 
away ; Held, that there w'as no 
acceptance of the horse within 
the meaning of ‘ the statute of 
frauds. Tempest v. Fitzgerald^ 
7\ia4 Page 680 

WILL. 

A testator being angry with one of 
the devisees named in his will, 
began to tear it, with the inten¬ 
tion of destroying it; and having 
torn it into four pieces, was pre¬ 
vented from proceeding further, 
partly by the eft'orts of a by¬ 
stander, who seized his arms, and 
partly by the entreabes of the 
devisee. Upon this he became 
calm; and having ])ut by the se¬ 
veral pieces, he expressed his sa¬ 
tisfaction tluit no material part of 
the writing had been injured, and 
that it was no worse : Held, tliat 
it w'as on these facts properly left 
to the jury to say whether he had 
completely finished all that he in¬ 
tended to do for the purpose of 
destroying the will; and the jury 
%ying found that he had not, the 
Court'1»fefuse<i to disturb the ver¬ 
dict, and supported the will. Doe, 
dem* S. P,erkcs, v, E. PerheS, E. 

1 G, 4. 489 

WITNESS, 

See Practice, 4. 
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